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General  Considerations. 

§  428.  Torts  in  general. — Having  thus  considered  the 
general  rules  which  govern  and  limit  compensation  in  all 
cases,  we  now  proceed  to  consider  the  special  rules  ap- 
plicable in  actions  of  tort ;  deferring,  however,  the  ex- 
amination of  such  torts  as  affect  real  estate  to  a  later 
chapter.  The  technical  forms  prescribed  by  the  common 
law  for  the  redress  of  wrongs,  or,  as  they  are  termed, 
actions  ex  delicto,  were  trover,  case,  trespass,  replevin, 
and  detinue.'  The  divisions  of  the  system  in  this  respect 
were  arbitrary  ;  there  being  many  actions  nominally  in 
tort,  which  in  respect  to  the  measure  of  relief,  were 
treated  as  virtually  actions  ex  co7itractu;  and  in  these 
cases  a  fixed  rule  of  damages  has  always  been  adhered 
to.      In    all   cases  of  tort   where   no   question  of  fraud, 

'  The  f)I(l  action  f)f  detinue  is  of  com-  tiactatum.       Vcniamus    ad  id  quod  ex 

parativcly  rare   occurrence,  and  is  fre-  maleficio   naturalitcr   dflx'tur.       Lib.  ii, 

quently  abolished  by  statute.  cap.   17,  i^  i,    De  Jure  Belli  et  Pacis. 

Grotius  thus  begins  his  chapter  :  De  (irotius  treats  only  of  Damnum,  under 

Damno.     Supra  diximus  ejus  t/uod  nobis  this  head  of  Malcficium.    De  Jure  Belli 

debetttr    f antes    esse    tres ;    pnctionem —  ct  Pacis.  lib.  ii,  cap.  17. 
malefuium — lege  ph.     De  pactionilius  satis 
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malice,  or  oppression  intervenes,  the  measure  of  compen- 
sation is  determined  by  fixed  rules.  So  in  an  action  of 
trespass  without  any  circumstances  of  aggravation,  the 
Supreme  Court  of  the  United  States  said  that,  the  case 
not  being  one  which  called  for  vindictive  or  exemplary 
damages,  the  plaintiff  was  only  entitled  to  recover  for 
his  actual  injury.'  So  the  Supreme  Court  of  New  Jersey 
said  in  an  action  of  trespass  quare  clausum  /regit :  "  In 
actions  of  trespass,  where  the  plaintiff  complains  of  no 
injury  to  his  person  or  his  feelings  ;  where  no  malice  is 
shown  ;  where  no  right  is  involved  beyond  a  mere  ques- 
tion of  property  ;  where  there  is  a  clear  standard  for  the 
measure  of  damages,  and  no  difficulty  in  applying  it,  the 
measure  of  damages  is  a  question  of  law,  and  is  neces- 
sarily under  the  control  of  the  court."*  And  so  again  in 
North  Carolina,  in  an  action  for  trespass  for  destroying 
a  building  by  fire,  the  jury  at  Nisi  Prius  were  directed 
that  the  measure  of  damages  was  not  the  value  of  the 
building,  but  the  amount  it  would  have  taken  to  rebuild 
it  if  destroyed.  But  this,  on  review,  was  held  wrong ; 
and  the  court  said  :  "  The  proper  measure  in  actions  of 
this  kind,  is  the  real  value  of  the  property  destroyed,  un- 
less the  trespass  is  committed  wantonly  or  maliciously, 
when  the  jury  may,  if  they  think  proper,  give  vindictive 
damages.  But  whether  they  should  have  been  given  or 
not  was  a  question  which  ought  to  have  been  submitted 
with  proper  instructions  to  the  jury,"' 

§  429.  Measure  of  relief  independent  of  form  of  action. — 
*  It  follows,  from  what  has  been  said,  that  in  the  cases 
of  wrongs  such  as  we  now  proceed  to  consider,  the  meas- 
ure of  relief  does  not  depend  on  the  form  of  the  action  ; 

'  Conrad  7'.  The  Pacific   Ins.  Co.,  6         -  Berry  v.  Vreeland,  21  N.J.  L.  183. 
Peters,  262,  282.  See,  also,  Bell  ?'.  Cun-        *  Wylie  v.  Smitherman,  8  Ired.  236. 
ningham,  3  Peters  69  ;  Tracy  v.  Swart- 
wout,  10  Peters,  80,  95. 
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whether  case  or  trespass  would  have  been  the  proper 
form  of  action  at  common  law,  if  no  aggravation  be 
proved,  the  rule  of  damages  is  a  question  of  law  ;  though 
it  is  always  competent  to  show  those  circumstances  of 
evil  motive  which,  as  we  have  already  seen,  go  to  place 
the  subject  of  relief  largely  within  the  control  of  the 
juryT/  In  regard  to  this  class  of  cases  generally,  it  will 
be  noticed  that  the  object  is  to  limit  relief  to  compensa- 
tion, as  that  term  is  legally  understood  ;  and  we  shall 
find,  therefore,  that  while  the  power  of  the  jury  over  the 
subject  in  cases  of  aggravation  is  fully  recognized,  still, 
even  where  such  facts  are  presented,  if  evidence  has  been 
admitted  or  directions  given  at  the  trial,  which,  had  the 
intention  of  the  jury  been  to  give  compensatory  and  not 
vindictive  damages,  would  have  been  incorrect,  the  court, 
assuming  that  such  was  the  purpose  of  the  jury,  will  ex- 
ercise their  control  over  the  subject.  "  We  consider  the 
law,"  says  the  Superior  Court  of  New  York,  "  as  prop- 
erly and  wisely  settled,  that  the  quantum  of  damages, 
with  the  exception  of  cases  in  which  exemplary  or  vin- 
dictive damages  may  properly  be  given,  is  strictly  a  ques- 
tion of  law  ;  so  that  the  jury  are  bound  by  the  rule  which 
the  judge  directs  them  to  follow."'  In  an  early  case  in 
Pennsylvania,  for  running  down  a  ship,  it  was  intimated 
that  where  the  act  complained  of  was  purely  fortuitous, 
the  jury  might  give  less  than  the  value  of  the  property  ; 
but  if  there  be  any  right  of  action,  the  least  compensation 
is  certainly  the  value  of  property  taken  or  destroyed.' ""* 
In  Milwaukee  &  S.  P.  Ry.  Co.  v.  Arms,^*)  Mr.  Justice 
Davis  said:  "  It  is  undoubtedly  true  that  the  allowance 

'  Suyflam  t.  Jenkins,  3  Sandf.  614,         ^  Bussy  v.  Donaldson,  4  Dall.  206. 
628,    /'rr   Ducr,    J.     Sec,  also,    Baker 
V.  Wheeler,  8  Wend.  505. 


(•)  91  U.  S.  489  ;  acr.  Swayne,  J.,  in  Ocliichs  t.  Spain,  15  Wall.  211,  230. 
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of  anything  more  than  an  adequate  pecuniary  indemnity 
for  a  wrong-  suffered  is  a  great  departure  from  the  prin- 
ciple on  which  damages  in  civil  suits  are  awarded.      But 
although,  as  a  general  rule,  the  plaintiff  recovers  merely 
such  indemnity,  yet  the  doctrine  is  too  well  settled  now 
to  be  shaken,  that  exemplary  damages  may,  in  certain 
cases,  be  assessed."    This  being  so,  the  same  rules  of  com-  / 
pensation  should  apply  in  contract  and  in  tort.     The  de-'/^- 
cided   cases  are  generally  to  this  effect,  and  this  is  the  /W/- 
tenor  of  Judge  Rapallo's  remarks,  in  Baker  v.  Drake.('')  ^7^f 

§  430.  Aggravation  and  mitigation. — We  have  already 
seen  C*)  that  where  the  amount  of  compensation  is  wholly 
or  in  part  in  the  discretion  of  the  jury,  the  circumstances 
attending  the  injury  may  be  shown  for  the  purpose  of  en- 
hancing or  mitigating  the  damages.  It  is  to  be  observed, 
however,  that  whether  the  action  be  in  tort  or  in  contract, 
if  the  damages  are  measured  entirely  by  the  value  of  prop- 
erty, or  by  the  amount  of  injury  to  property,  no  circum- 
stances can  be  shown  for  this  purpose. 

§  431.  Joint  wrong-doers. — In  an  action  of  tort  the  dam- 
ages are  not  divisible.  There  can  be  but  one  verdict  and 
for  one  amount  against  all  of  those  found  guilty.  All  are 
principals ;  and  each  defendant  is  liable  for  all  the  damages 


(")  53  N.  Y.  211,  216.  The  dicta  to  the  effect  that  a  more  liberal  rule  ap- 
plies in  torts  than  in  contracts  (see  especially  Allison  v.  Chandler,  11  Mich. 
542  ;  Walsh  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  42  Wis.  23)  can  hardly  be  sus- 
tained. They  will  generally  be  found  to  be  cases  against  carriers  in  which 
the  courts,  attempting  to  follow  Hobbs  v.  London  &  S.  W.  Ry.  Co.,  L.  R.  10 
O.  B.  Ill,  have  been  led  to  interpret  the  rules  of  Hadley  v.  Baxendale  as 
generally  allowing  damages  for  all  ratural  consequences,  but  as  liviiiing 
damages  in  cases  of  contract  to  such  as  are  witl.in  the  contemplation  of  the 
parties  ;  this  distinction  is  founded  on  the  assumption  (now  generally  con- 
ceded to  be  erroneous)  that  the  field  covered  by  the  contemplation  of  the 
parties  fixes  a  sort  of  conventional  or  contractual  measure,  including  less  than 
the  natural  or  normal  rule. 

C)  §  51- 
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sustained,  without  regard  to  different  degrees  or  shades  of 
vvrong-doing.(")  The  fact  that  one  of  the  defendants  re- 
ceived only  a  small  proportion  of  the  proceeds  of  the  tort, 
or  none  at  all,  does  not  lessen  the  recovery  against  him.(^) 
So,  where  all  the  defendants,  in  an  action  charging  them 
with  a  joint  trespass,  are  defaulted,  and  the  case  referred 
to  an  assessor  to  assess  the  damages,  they  are  all  liable  for 
the  whole  damage  actually  sustained  by  the  plaintiff, 
although  it  appears,  by  the  evidence  before  the  assessor, 
that  one  of  them  did  not  participate  in  the  trespass. C) 
But  where  the  tort  is  really  made  up  of  several  tortious 
acts,  each  defendant  is  liable  only  for  those  in  which  he 
participated.  In  an  action  for  the  wrongful  seizure  of  the 
plaintiff's  cattle,  Fleming,  one  of  the  defendants,  had  re- 
covered a  judgment  against  a  brother  of  the  plaintiff,  on 
which  the  execution  was  issued  ;  Fleming,  with  her  attor- 
ney in  that  suit,  who  had  directed  the  wrongful  seizure, 
were  joined  as  defendants.  A  verdict  was  found  against 
both  defendants  for  ^83  15^-.  \od.  Of  this  ^25  was  for 
the  seizure ;  and  the  rest  was  the  amount  of  the  costs 
ordered  against  the  defendant  Fleming  in  an  interpleader 
suit,  which  had  been  had  to  try  the  title  to  the  cattle. 
An  order  had  been  made  in  that  suit  that  Fleming  pay 
those  costs,  and  as  this  order  was  equivalent  to  a  judgment, 
it  w^as  held  that  the  judgment  against  Fleming  must  be 
reduced  by  that  amount.  And  as  the  plaintiff  could  not 
recover  these  costs  against  her,  and  could  not  recover 
against  her  attorney  any  other  damages  than  he  was  en- 
titled to  against  her,  the  court  reduced  the  verdict  by  the 


(■')  Heal  V.  Finch,  ii  N  V.  128;  Posthoff  7'.  liaiiendahl,  43  Hun  570; 
Grantham  v.  Severs,  25  Up.  Can.  Q.  Ii.  468  ;  Barker?'.  Westover,  5  Ont.  1 16. 

('■J  Slix  V.  Keith,  85  Ala.  465  ;  Crumb  v.  Oaks,  38  Vt.  566  ;  Macklem  v. 
Durrant,  32  Up.  Can.  Q.  B.  98;  McMillan  ?'.  Fairley,  i  Han.  325. 

(^)  Gardner  z/.  ri<  Id,  i  Gray  151. 
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amount  of  the  costs. ('')  Where  damage  is  done  by  cattle 
belonging  to  different  owners,  each  owner  is  Hablc  for  the 
damage  done  by  his  own  cattle,  and  for  no  more  ;  and  in 
the  absence  of  all  proof  as  to  the  amount  of  damage  so 
done,  the  law  will  infer  that  the  cattle  did  equal  dam- 
age.(^) 

Injury  to  Personal  Property. 

§432.  General  rule.— We  proceed  now  to  notice  the 
general  rules  which  govern  in  trespass  for  taking  or  injur- 
ing personal  property.  Where  personal  property  is  taken 
or  injured,  the  remedy  at  common  law  was  by  an  action 
of  trespass  de  bonis  asportatis,  or  by  an  action  on  the 
case.  As  has  been  seen,  however,  the  form  of  action 
should  cause  no  difference  in  the  measure  of  damages ; 
and  the  distinction  has  in  fact  been  very  generally  abol- 
ished under  the  modern  systems  of  pleading.  In  this 
discussion  injuries  which  would  formerly  have  been  rem- 
edied by  an  action  of  trespass  and  those  where  case  would 
have  been  brought  have  been  grouped  together,  no  dis- 
tinction being  noted.  It  has  been  often  decided,  that 
where  trespass  is  brought  for  personal  property,  and  no 
circumstances  of  a^rayation  are  shown,  the  action  is  to  "^'^'k 
be  regarded  as  similar  to  one  of  conversion,  and  the 
value  of  the  property,  with  interest,  furnishes  the  measure 
of  dam  ages.  C)     In  a  case  in  Massachusetts,  trespass  was 

(»)  Power  V.  Fleming,  4  Ir.  R.  (C.  L.)  404.  j 

(^j  Partenheimer  v.  Van  Order,  20  Barb.  479. 

C)  The  Henry  Buck,  39  Fed.  Rep.  211  ;  Louisville  &  N.  R.R.  Co.  v.  Kel- 
sey,  89  Ala.  287;  St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Biggs,  50  Ark.  169; 
Dorseyt/.  Manlove,  14  Cal.  553;  Oviatt  t/.  Pond,  29  Conn.  479;  Gilson  v. 
Wood,  20  111.  37  ;  Toledo,  P.  &  W.  Ry.  Co.  v.  Johnston,  74  111.  83;  Yar- 
borough  V.  Nettles,  7  La.  Ann.  116;  Schindel  v.  Schindel,  12  Md.  108;  Bris- 
coe t/.  McElween,  43  Miss.  556;  Walker  ?'.  Borland,  21  Mo.  289;  Funk  v. 
Dillon,  21  Mo,  294  ;  State  v.  Smith,  31  Mo.  566;  Felton  v.  Fuller,  35  N.  H. 
226 ;  Hopple  V.  Higbee,  23  N.  J.  L.  342 ;  Campbell  v.  Woodworth,  26  Barb. 
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brought  for  destroying  game-cocks,  which  had  been  taken 
by  a  pubHc  officer  acting  on  an  erroneous  construction  of 
the  statute  against  gaming.  It  was  held  that,  though 
cock-fighting  is  in  that  State  illegal,  the  sale  of  game- 
cocks is  lawful ;  and  that  the  measure  of  the  plaintiffs 
damages  was  "  what  the  cocks  were  worth  to  him  as  arti- 
cles of  merchandise  or  sale,  whether  the  market  for  them 
was  to  be  found  in  this  commonwealth  or  elsewhere." ' 
So  where  property  of  the  plaintiff  was  sold  by  the  de- 
fendant on  an  execution  which  was  afterwards  reversed 
on  appeal,  the  measure  of  damages  was  the  value  of  the 
property  at  the  time  of  the  sale.C*) 

§  433-  Value,  how  estimated. — The  market  value  of  the 
property,  with  interest  from  the  time  of  the  trespass,  not 
its  value  to  the  plaintiff,  is  usually  said  to  be  the  measure.(^) 
So  where  the  defendant  had  carried  off  some  corn  belong- 
ing to  the  plaintiff,  it  was  held  that  the  market  value  at 
the  time  of  taking  was  the  measure  of  damages,  and  the 
plaintiff  could  not  show  that  he  had  a  contract  to  deliver 
that  corn,  and  what  it  was  worth  to  him  under  that 
contract,  "  especially  in  the  absence  of  knowledge  of  such 
contract  by  defendant. "(°)  But  this  is  subject  to  the 
qualifications  heretofore  pointed  out  that  the  value  is  the 
fundamental  rule,  that  the  market  price  is  only  one  of  the 
evidences  of  this  value,  and  the  value  as  between  plaintiff 
and  defendant  may  according  to  circumstances  be  higher 

'  Coolidge  V.  Choate,  11  Met.  79. 

648 ;  Fernwood  M.  H.  A.  v.  Jones,  102  Pa.  307 ;  Josey  v.  Wilmington  &  M- 
K.R.  Co.,  II  Rich.  399;  Burke  v.  Louisville  &  N.  R.R.  Co.,  7  Heisk.  451  ; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Keith,  74  Tex.  287  ;  Gray  v.  Stevens,  28  Vt.  i  ; 
Maxwell  v.  Crann,  13  Up.  Can.  Q.  B.  253;  Sweeney  v.  Port  Burwell  Har- 
bour, 17  Up.  Can.  C.  P.  574. 

(•)  Smith  V.  Zent,  83  Ind.  86. 

('')  CJardner  7'.  Field,  i  Gray  151  ;  Pacific  Ins.  Co.  7^.  Conard,  i  Bald.  138. 

0)  Brown  v.  Allen,  35  la.  306. 
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or  lower  than  the  market.  So  where  the  assignees  of  a 
bankrupt  sold  fixtures  on  leased  premises  belonging  to 
the  plaintiff,  for  £t^6,  a  fair  price  on  such  sale,  but  it  was 
shown  that,  as  between  incoming  and  outgoing  tenant, 
the  value  would  have  been  £^0,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  latter  sum.' 

§  434.  Value,  when  estimated. — The  question  as  to  the 
time  when  the  value  is  to  be  computed,  whether  at  the 
time  of  the  illegal  act,  or  at  any  subsequent  period,  if  the 
value  has  fluctuated,  presents  itself  in  actions  of  trespass. 
In  Crouch  v.  London  &  N.  W.  Ry.  Co.'  it  seems  to  have 
been  assumed  that  the  period  fixing  the  right  of  the 
parties  was  that  of  the  trespass,  and  it  has  been  so  stated 
by  che  Supreme  Court  of  New  York  ;'  and  this  is  now 
the  established  rule.('')  Where  defendant's  cattle  de- 
stroyed plaintiff's  corn,  the  measure  of  damages  was  held^ 
to  be  the  value  of  the  corn  at  the  time  of  the  trespass,  and 
not  the  value  it  would  have  had  if  it  had  matured.('') 

§  435.  Injury  less  than  destruction. — Where  a  trespass 
upon  the  property  of  the  plaintiff  results  in  a  less  injury 
than  destruction  or  deprivation  of  the  property,  the 
rule  stated  does  not  apply ;  the  difference  in  value 
of  the  property  before  and  after  the  injury  is  usually 
the  measure. ('')  Thus  where  the  goods  of  the  plain- 
tiff were  seized  by  the  defendant,  but  the  plaintiff's 
possession  was  not  disturbed  and  he  continued  to 
have  the  use  of  them,  his  damages  are  the  amount  of  his 
injury. ('^)     Where  the  plaintiff's  property  was  taken  out 

'  Thompson  z'.  Pettitt,  lo  Q.  B.  loi.      ^  Brizsee  v.  Maybee,  21  Wend.  144. 
>»  2  C.  &  K.  789. 

(")  Pacific  Ins.  Co.  7/.  Conard,  i  Bald.  138;  Brannin  7/.  Johnson,  19  Me.  361. 
C")  Richardson  v.  Northrup.  66  Barb.  85. 

(<=)  St.  Louis,  L  AL  &  S.  Ry.  Co.  v.  Biggs,  50  Ark.  169;  Davidson  v.  Mich- 
igan C.  R.R.  Co.,  49  Mich.  428. 
(■1)  BayUss  v.  Fisher,  7  Bing.  153. 
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of  his  possession,  and  afterwards  returned  to  him,  he  may 
recover  the  value  of  the  use  of  the  property  during  the 
period  of  detention  and  compensation  for  injury  to  the 
property.('')  So  where  the  plaintiff's  property  was  in- 
jured, he  may  recover  the  expense  of  restoration  of  the 
property  to  health  or  soundness,  compensation  for  the 
loss  of  use  of  it  during  the  period  of  disability,  and  the 
amount  of  the  difference,  if  any,  between  its  value  before 
the  injury  and  after  the  cure  or  repair. (**)  So  if  the 
plaintiff's  animal  is  killed  by  the  defendant,  since  the  car- 
cass remains  the  plaintiff's  property,  his  recovery  is  lim- 
ited to  the  difference  in  value  between  the  live  animal 
and  the  carcass.  (*") 

§  436.  Consequential  damages. — As  a  rule,  when  interest 
is  given,  this  represents  the  sum  total  of  redress  for  the 
consequences  of  the  loss,  and  hence  consequential  damages, 
as  such,  are  not  recoverable. 

*  In  Maine,  in  an  action  of  trespass  de  bonis  asportatis, 
it  was  ruled,  at  the  trial,  that  the  jury  should  give  the 
value  of  the  property  at  the  time  it  was  taken,  d.'c\6i  some- 
thing for  the  detention.  But,  on  motion  for  a  new  trial, 
the  court  said  : 

"  For  an  injury  done  to  property,  such  as  is  this  case,  the  value 
of  the  property  at  the  time  of  the  injury  is  the  measure  of  dam- 
ages. There  may  be  circumstances  enhancing  that  value  to  the 
party  injured,  which  may  be  properly  taken   into  account.     To 


f')  Turner  V.  Younker,  76  I.i.  258;  Haviland  7/.  Parker,  11  Mich.  103; 
Benson  v.  Connor,  6  Up.  Can.  C.  P.  356. 

(»•)  Atlanta  &  W.  P.  R.U.  Co.  7/.  Hudson,  62  Ga.  679 ;  Streett  v.  Laumier, 
34  Mo.  469 ;  Missouri  R.  P.  Co.  v.  Hannibal  &  St.  J.  R.R.  Co.,  79  Mo.  478. 

(')  Georjjia  P.  R.R.  Co.  v.  Fullerton,  79  Ala.  298;  Memphis  &  C.  R.R. 
Co.  V.  Hcmbrrs,  84  Ala.  182  ;  Case  %>.  St.  Louis  &  S.  F.  R.R.  Co.,  75  Mo. 
668  ;  Harrison  7'.  Missouri  P.  Ry.  Co.,  88  Mo.  625  ;  Roberts  v.  Richmond  & 
D.  R.R.  Co..  88  N.  C.  560  ;  Boinj^  7'.  Raleij^h  &  G.  R.R.  Co.,  91  N.  C.  199 ; 
Godwin  ?'.  Wihiiiiij^'ton  &  W.  R.R.  Co.,  104  N.  C.  146. 
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the  value  here,  interest  might  be  added  as  a  part  of  the  plain- 
tiff's indemnity.  But  as  the  term  interest  was  not  used,  and 
probably  not  intended  as  the  limit  of  damages  for  detention,  the 
jury  were  at  liberty  to  go  into  an  estimate  of  the  probable  or 
speculative  loss  the  plaintiff  might  have  sustained  on  this 
ground.  In  our  judgment,  the  instruction  was  too  vague  and 
loose,  and  had  a  tendency  to  mislead  the  jury."  ' 

So,  in  Texas,  in  an  action  of  tortious  conversion 
analogous  to  that  of  trover,  where,  although  there  was 
no  other  evidence  of  damage  than  the  value  of  the  prop- 
erty, and  no  proof  of  fraud,  violence,  or  malice,  yet  the 
jury  had  given  double  the  value,  the  verdict  was  set 
aside.' 

In  an  action  of  trespass,  on  the  Pennsylvania  circuit, 
the  whole  subject  was  very  ably  discussed  by  Mr.  Justice 
Baldwin.'  The  plaintiffs  lent  $60,000  to  one  E.  Thomp- 
son, who  took  bills  of  lading  of  a  cargo  of  tea,  and  as- 
signed them  to  the  plaintiffs.  The  teas  bought  were 
shipped  to  Philadelphia,  where  they  were  taken  on  a 
fieri  facias  at  the  suit  of  the  United  States  against 
Thompson.  The  defendant  was  the  marshal  who  made 
the  levy.  As  to  the  rule  of  damage,  it  being  settled* 
that  the  plaintiffs  were  the  legal  owners  of  the  teas,  and 
not  to  be  regarded  as  mere  mortgagees,  Baldwin,  J., 
charged  the  jury  as  foUovvs  : 

"  The  rule  which  ought  to  govern  jurors  in  assessing  damages 
for  injuries  to  personal  property,  depends  much  on  the  circum- 
stances of  the  case.  When  a  trespass  is  committed  in  a  wanton, 
rude,  and  aggravated  manner,  indicating  malice,  or  a  desire  to 
injure,  a  jury  ought  to  be  liberal  in  compensating  the  party  in- 
jured, in  all  he  has  lost  in  property,  in  expenses  for  the  assertion 
of  his  rights,  in  feeling  or  reputation  ;  and  even  this  may  be  ex- 
ceeded by  setting  a  public  example  to  prevent  a  repetition  of 

'  Brannin  v.  Johnson,  19  Me.  361.  ■•  Conard  v.  Atlantic  Ins.  Co.,  i  Pet. 

^  Smith  V.  Sherwood,  2  Tex.  460.  386  ;  Conard  -'.  Nicoll,  4  Pet.  291. 

^  Pacific  Insurance  Co.  v.  Conard,  i 
Baldwin  138,  142. 
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the  act.  In  such  cases,  there  is  no  certain  fixed  standard  ;  for  a 
jury  may  properly  take  into  view  not  only  what  is  due  to  the 
party  complaining,  but  to  the  public,  by  inflicting,  what  are 
called  in  law,  speculative,  exemplary,  or  vindictive  damages. 
But  when  an  individual,  acting  in  pursuance  of  what  he  con- 
ceives a  just  claim  to  property,  proceeds  by  legal  process  to 
enforce  it,  and  causes  a  levy  to  be  made  on  what  is  claimed  by 
another,  without  abusing  or  perverting  its  true  object,  there  is 
and  ought  to  be  a  very  different  rule,  if,  after  a  due  course  of 
legal  investigation,  his  case  is  not  well  founded.  This  is  what 
must  necessarily  happen  in  all  judicial  proceedings,  fairly  and 
properly  conducted,  which  are  instituted  to  try  contested  rights 
to  property.  The  value  of  the  property  taken,  with  interest  from 
the  time  of  the  taking  down  to  the  trial,  is  generally  considered 
as  the  extent  of  the  damages  sustained  ;  and  this  is  deemed 
legal  compensation,  which  refers  solely  to  the  injury  done  to  the 
property  taken,  and  not  to  any  collateral  or  consequential  dam- 
ages resulting  to  the  owner,  by  the  trespass.  These  are  taken  into 
consideration  only  in  a  case  more  or  less  aggravated.  But  where 
the  party  taking  the  property  of  another  by  legal  process,  acts 
in  the  fair  pursuit  of  his  supposed  legal  right,  the  only  repara- 
tion he  is  bound  to  make  to  the  party  who  turns  out  ultimately 
to  be  injured,  is  to  place  him,  as  to  the  property,  in  the  same 
situation  in  which  he  was  before  the  trespass  Vvas  committed. 
The  costs  of  the  action  are  the  only  penalty  imposed  by  the  law, 
which  limits  and  regulates  the  items  and  amount.  In  the  pres- 
ent case,  the  defendant  acted  under  the  orders  of  the  govern- 
ment, in  execution  of  his  duties  as  a  public  officer  ;  he  made  the 
levy,  but  committed  no  act  beyond  the  strictest  line  of  his  duty, 
which  placed  him  in  a  situation  where  he  had  no  discretion. 
The  result  has  been  unfortunate  for  him  ;  he  has  taken  the  prop- 
erty of  the  plaintiffs  for  the  debt  of  Edward  Thomson,  and 
must  make  them  compensation  for  the  injury  they  have  sus- 
tained thereby,  but  no  further. 

"It  has  long  since  been  well  settled,  that  a  jury  ought  in  no 
case  to  find  exemplary  damages  against  a  public  oJficeri_acting 
in  obedience  to  orders  from  the  government,  without  any  cir- 
cumstance of  aggravation,  if  he  violates  the  law  in  making  a 
seizure  of  property.  In  the  case  of  Nicoll  against  the  present 
defendant,  Judge  Washington  instructed  the  jury  that  they 
might  givt-  the  plaintiff  such  damages  as  he  had  proved  him- 
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self  to  be  justly  entitled  to,  on  account  of  any  actual  injury  he 
had  proved  to  their  satisfaction  he  had  sustained  by  the  seizure 
and  detention  of  the  property  levied  on  ;  but  that  they  ought 
not  to  give  vindictive,  imaginary,  or  speculative  damages.  The 
affirmance  of  his  charge  makes  it  the  guide  for  us  in  this  case. 
Our  true  inquiry,  then,  must  be  :  What  damages  have  the  plain- 
tiffs so  proved  themselves  to  be  entitled  to  ? 

"  There  can  be  no  doubt  that  they  have  a  right  to  the  value  of 
the  teas  at  the  time  of  the  levy,  with  interest  from  the  expiration 
of  the  usual  credit  on  extensive  sales.  You  may  ascertain  the 
value  from  the  sales  made  at  New  York  or  this  place,  in  the 
spring  of  1826.  If,  in  your  opinion,  they  afford  evidence  of  their 
real  value,  or  if  you  are  satisfied,  from  the  evidence  you  have 
heard,  that  the  seizure  and  storing  of  these  teas  had  the  effect 
of  depressing  the  prices,  you  may  make  such  additions  to  the 
prices  at  which  sales  were  actually  made,  as  would  make  them 
equal  to  what  they  would  have  been,  had  they  come  to  the  pos- 
session of  the  plaintiffs  at  the  time  of  the  levy 

"  It  is  in  the  sound  discretion  of  courts  of  admiralty  to  allow 
or  refuse  counsel  fees,  according  to  the  nature  of  the  case,  either 
as  damages  or  a  part  of  the  costs,  as  in  the  case  of  the  Apollo  ;^ 
but,  by  a  late  case,  they  were  allowed  as  costs  in  a  case  where  it 
was  adjudged  by  the  Supreme  Court  that  no  damages  could  be 
claimed.  They  form  an  item  of  costs  in  such  courts,  but  not  in 
courts  of  common  law.  It  would  be  legislation  by  the  common- 
law  courts  to  order  them  to  be  taxed  as  costs.  The  expenses  of 
prosecuting  claims  of  the  present  description  do  not  come  within 
the  principles  established  by  the  courts  in  causes  of  admiralty 
jurisdiction,  but  seem  to  be  considered  as  extra  damages,  beyond 
the  value  and  interest,  where  there  is  aggravation,  but  not  other- 
wise. 

"  I  think  it  is  a  safe  rule  in  common-law  actions  of  trespass, 
and  can  perceive  no  sound  reason  for  holding  a  marshal  to  a 
harder  rule  of  damage  than  a  naval  or  revenue  officer,  or  the 
owner  of  a  privateer.  The  same  principle  ought  to  govern  all 
alike  ;  or  if  any  discrimination  prevails,  it  should  be  in  favor  of 
the  defendant,  who  could  use  no  discretion,  but  was  bound  to  do 
the  act  which  has  exposed  him  to  this  action. 

"The  case  of  Woodham  v.  Gelston,^  seems  tome  to  be  based 
on  this  rule  ;  and  the  damages  recovered  in  that  case  were  only 

'  9  Wheat.  362,  376.  -  I  Johns.  134,  137. 
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such  as  related  to  the  property.  The  marshal  fees  were  for 
seizing  and  keeping  possession  of  the  vessel.  On  the  restoration 
to  the  plaintiff,  he  paid  them  ;  they  were  a  charge  on  the 
property,  in  the  nature  of  storage  and  bailment.  In  sanctioning 
this  item,  the  court  seem  to  put  it  on  the  ground  of  its  being  a 
charge  on  the  defendant  ;  and  having  been  paid  by  the  plaintiff, 
he  was  entitled  to  recover  it  back.  But,  they  say,  if  it  had  been 
a  mere  voluntary  payment,  a  deduction  would  have  been  proper. 
The  other  items  were  for  wharfage  and  ship-keeping,  which  were 
disallowed,  because  they  were  after  the  restoration.  These  were 
all  the  claims  for  expenses  presented  in  that  case,  and  they  all 
attached  to  the  property  taken  ;  none  related  to  personal  ex- 
penses in  prosecuting  the  suit. 

"  In  declaring  that  voluntary  payments  shall  be  deducted,  the 
court  settled  the  principle  as  to  the  right  to  charge  for  the 
marshal's  fees.  They  held  the  jury  to  strict  rules  ;  for  they 
struck  out  an  item  of  compound  interest  allowed  by  the  verdict. 

"  On  the  principle  of  this  case  of  Woodham  v.  Gelston,  the 
charges  of  the  auction  sales  are  allowable  ;  because  such  sale  had 
become  necessary,  and  the  expenses  thereof  became  a  charge  on 
the  teas.  Also  fire  insurance,  which  is  a  substitute  for  bailment, 
and  the  premium  paid  in  place  of  storage. 

"  It  is  all-important  that,  in  matters  of  this  kind,  the  principle 
which  governs  them  should  be  fixed  and  uniform.  If  we  once 
begin  to  diverge  from  the  old  line,  it  will  be  difficult  to  draw  and 
define  a  new  one  with  accuracy.  It  may  be  thought  a  hardship 
that  the  plaintiffs  shall  not  be  allowed  their  actual  disbursements 
in  recovering  this  property  ;  but  the  hardship  is  equally  great  in 
a  suit  for  money  lent,  or  to  recover  possession  of  land  ;  they  are 
deemed  in  law  losses  without  injury,  for  which  no  legal  remedy 
is  afforded. 

"  I  am,  therefore,  of  opinion  that  you  cannot,  in  assessing  dam- 
ages in  this  case,  allow  any  of  the  items  claimed  by  the  plaintiffs 
for  disbursements  ;  they  being  consequential  losses  only,  and  not 
the  actual  or  direct  injury  to  their  property  which  they  have 
sustained  by  its  seizure  and  detention,  for  which  alone  they  are 
entitled  to  recover  damages  in  this  case,  it  not  being  attended 
with  any  circumstances  of  aggravation  on  the  part  of  the 
d(?fendant.  Had  there  been  any  such,  a  very  different  rule  would 
have  b(M'n  applied,  by  reimbursing  the  plaintiffs  to  the  full 
extent  of  all  their  expenses  and  consequential  losses. 
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"  You  will,  then,  carefully  weigh  all  the  evidence  in  the  cause, 
and  ascertain  the  true  value  of  the  teas  at  the  time  of  the  levy, 
or  when  they  could  have  come  into  market  by  the  rules  of  the 
custom-house,  if  there  had  been  no  claim  asserted  to  them  by  the 
United  States  other  than  for  the  duties  with  interest  ;  deducting 
therefrom  the  net  amount  of  sales  after  payment  of  duties  and 
charges  of  sales,  the  balance  will  be  the  amount  to  which  the 
plaintiffs  will  be  entitled."  '  ** 

So,  in  trespass  for  taking  corn,  it  will  not  be  permitted 
the  plaintiff  to  show  that,  in  consequence  of  the  alleged 
illegal  act,  he  was  obliged  to  work  as  a  day  laborer,  to 
obtain  the  means  to  purchase  more  corn.  "  Such  testi- 
mony," says  the  Supreme  Court  of  Alabama, "  tends  to 
establish  a  criterion  of  damages  too  remote  and  discon- 
nected with  the  act  done,  and  supposes  the  rule  to  fluctu- 
ate according  to  the  poverty  of  the  plaintiff."  ^  So,  again, 
in  trespass  for  taking  the  plaintiff's  goods  in  execu- 
tion under  a  warrant  of  attorney  and  judgment,  which 
were  afterwards  set  aside  as  illegal,  it  was  held  in 
the  English  Queen's  Bench,  that  the  plaintiff  cannot 
claim,  as  part  of  the  damage,  his  costs  incurred  in  vacating 
the  warrant  of  attorney  and  judgment ;  Lord  Denman 
saying :  "  The  plaintiff  might  have  recovered  these  costs 
in  a  proper  form  of  proceeding,  but  he  cannot  sue  the  de- 
fendant for  a  trespass /^r  g'uod  he  was  put  to  expense  in 
removing  the  cause  of  the  trespass," '  A  verdict  for  profits 
which  might  have  been  made  on  the  goods  wrongfully 
taken,  in  addition  to  their  value,  is  erroneous. ("*)  In  an 
action  of  trespass  for  causing  the  death  of  a  slave  by 
whipping,  it  was  held  error  to  charge  the  jury  that  they 
might  look  to  the  hire  of  the  slave,  as  well  as  to  the 
value,  in  estimating  the  damages.('') 

'  See  this  case  cited  with  approbation        '  Sims  v.  Glazener,  14  Ala.  6q5. 
in  an  analogous  case  in  Iowa.    Thomas         ^  Holloway  v.  Turner,  6  Q.  B.  928. 
V.  Isett,  I  Greene  (la.)  470. 

(*)  Butler  V.  Collins,  12  Cal.  457.  (*<)  Fail  v.  Presley,  50  Ala.  342. 
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On  the  other  hand,  where  the  driver  of  a  street-car  neg- 
ligently attempting  to  pass  the  horse  and  wagon  of  an  ex- 
pressman, which  had  been  temporarily  left  in  the  city 
street  near  the  curbstone,  the  car  was  brought  into  con- 
tact with  the  wagon,  and  the  horse,  having  been  thrown 
in  consequence  on  the  curbstone  and  against  a  tree,  re- 
ceived a  fatal  injury,  compensation  for  the  loss  of  the 
profits  of  the  plaintiff's  business  during  the  time  reason- 
ably necessary  to  enable  him  to  select  another  horse,  was 
allowed  to  be  included  in  the  damages  recovered  by 
him.(")  Such  loss  of  profits  would  be  of  course  incom- 
patible in  the  allowance  of  interest,  for  they  represent  the 
value  of  the  use. 

§  437.  Expense  of  avoiding  consequences. — The  reason 
of  this  rule  does  not,  however,  apply  in  all  cases.  It  will 
often  happen,  as  for  instance  in  the  case  already  discussed, 
where  the  injury  is  less  than  a  total  destruction,  or  where 
there  is  a  doubt  whether  it  will  amount  to  total  destruc- 
tion, that  consequential  damages  will  be  allowed.  Under 
this  head  would  fall  all  allowances  for  expenses  incurred 
by  the  plaintiff  in  an  attempt  to  avoid  the  consequences 
of  the  trespass. 

So  in  New  York  it  has  been  held  that  in  an  action  on 
the  case  for  the  wrongful  detention  of  personal  property, 
the  plaintiff  might  recover  damages  for  the  time  lost  and 
expenses  incurred  in  pursuit  of  the  property.'  In  an  ac- 
tion for  injury  to  cattle  which  necessitated  their  being 
killed,  it  was  held  that  the  plaintiff  was  entitled  to  a  rea- 
sonable allowance  for  his  time  and  trouble  in  disposing 

'  Bennett  v.  Lockwood,  20  Wend.  223. 


(•)  Albert  v.  BIceckcr  St.  R.R.  Co.,  2  Daly  389  ;  l)ut  see  r^w/r^,  McLaugh- 
lin V.  Hanpor,  58  Me.  398,  where  interest  on  the  amount  allowed  as  dam- 
ages for  injury  to  property  was  held  all  that  could  be  given  in  accordance 
with  the  general  rule. 
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of  them,  and  should  be  charged  with  the  net  proceeds 
realized,  or  which  might  have  been  realized,  after  deduct- 
ing such  allowance.  (^)  And  so  the  cost  of  selecting  part 
of  cotton  bales  which  was  not  injured  and  shipping  the 
same  to  market  should  be  added  to  the  difference  in 
value.  (^) 

§  438.  Recoverable  even  when  it  enhances  loss. — The 
rule  that  the  expense  of  a  reasonable  attempt  to  repair 
the  injury  may  be  recovered  is  not  limited  to  cases  where 
the  attempt  was  successful ;  if  the  attempt  was  a  reason- 
able one,  the  expense  of  it  may  be  recovered,  although 
in  spite  of  it  the  property  proved  a  total  loss.  In  that 
case,  the  expense  of  the  attempted  repair  or  cure  is  re- 
coverable in  addition  to  the  value  of  the  property.('') 

Fraud. 

§  439.  False  representations. — Where  the  plaintiff  suf- 
fers pecuniary  injury  through  the  loss  of  personal  prop- 
erty by  the  fraud  of  the  defendant,  instead  of  by  force,  the 
general  principles  are  the  same.  The  damages  recovera- 
ble are  those  which  naturally  flow  from  the  fraud.^^)  It 
has  been  held  in  Massachusetts,  in  an  action  on  the  case, 
where  the  defendant,  being  part  owner  of  a  vessel,  by 
fraudulent  representations  persuaded  the  attorney  of  the 
plaintiff,  during  his  absence,  to  sell  him  the  vessel  at  a 
less  price  than  its  value,  and  he  afterwards  himself  sold  it  for 


(*)  Dean  v.  Chicago  &  N.  W.  Ry.  Co.,  43  Wis.  305. 

C)  Texas  &  P.  Ry.  Co.  v.  Levi,  59  Tex.  674. 

(<=)  The  Henry  Buck,  39  Fed.  Rep.  211  ;  Atlanta  &  W.  P.  R.R.  Co.  v. 
Hudson,  62  Ga.  679  ;  Central  R.R.  Co.  v.  Warren,  84  Ga.  329  ;  Watson  v. 
Lisbon  Bridge  Co.,  14  Me.  201  ;  Gillett  v.  Western  R.R.  Corp.,  8  All.  560  ; 
.  Streett  v.  Laumier,  34  Mo.  469  ;  Missouri  R.  P.  Co.  v.  Hannibal  &  S.  J.  R.R. 
Co.,  79  Mo.  478 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Keith,  74  Tex.  287  ;  Sweeney 
V.  Port  Burwell  Harbour,  17  Up.  Can.  C.  P.  574. 

('')  Buschman  v.  Codd,  52  Md.  202 ;  Estell  v.  Myers,  54  Miss.  174. 
Vol.  n.— 2 
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a  greater  price,  that  if  the  latter  sale  was  an  actual  sale,  the 
sum  realized  at  it  would  be  the  proper  measure  of  damages  ; 
"  because  it  would  be  unjust  to  permit  the  fraudulent 
party  to  retain  the  fruits  of  his  fraud,"  and  because  the 
plaintiff,  if  not  deceived,  might  have  obtained  the  larger 
sum.  But  the  court  allowed  the  defendants  to  show  that 
the  price  which  they  paid  was  the  true  and  full  value  of 
the  plaintiffs  share,  both  in  order  to  disprove  the  fraud, 
and  as  proper  for  the  consideration  of  the  jury  on  the 
question  of  damages,^ 

Where  the  defendant  falsely  represented  a  third  party 
to  be  of  good  credit,  whereupon  the  plaintiff  sold  him 
goods  on  credit  and  was  unable  to  recover  the  price,  the 
measure  of  damages  is  the  value  of  the  goods  supplied. ('') 
Where  by  the  defendant's  fraudulent  representations  the 
plaintiff  is  induced  to  take  out  a  policy  of  life  insurance, 
which  he  surrendered  upon  discovering  the  fraud,  the 
measure  of  damages  is  the  amount  of  premiums  paid.(''j 
Where  by  the  defendant's  false  representations  the  plain- 
tiff is  induced  to  subscribe  to  bank  stock  and  to  give 
his  bond  to  secure  the  subscription,  the  bank  being  in- 
solvent and  the  bond  having  been  assigned  for  value,  the 
measure  of  damages  is  the  amount  of  the  subscription, 
though  it  is  as  yet  unpaid. C)  Where  one  had  been 
induced  by  the  fraudulent  representations  of  another's 
creditor  to  take  from  the  debtor  certain  goods  and  give 
the  creditor  his  own  note  for  the  debt,  and  it  proved  that 
the  goods  were  worth  much  less  than  represented,  but  it 

'  Matthews    v.    Bliss,    22    Pick.    48.  already  said,  fraud  is  a  case  for  vindic- 

This  decision  assumes  that  the  object  tive  or  exemplary  damages,  where  such 

of  the  jury  was  merely  to  give  compen-  damages  are  allowed, 
satory  damages  :  because,  as  we  have 


(";  Kidney  v.  .Stoddard,  7  Met.  252  ;  Bean  v.  Wells,  28  Barb.  466. 
(')  Hcdden  t.  firifTin,  136  Mass.  229. 
O  Hubbard  v.  lirij;j,'s.  3'  N.  Y.  518. 
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did  not  appear  whether  the  defendant  had  received  them 
by  way  of  absolute  purchase  or  as  collateral  security  only, 
the  instruction  of  the  judge  to  the  jury  to  find  for  the  de- 
fendant if  the  difference  in  value  between  the  goods  as 
represented  and  their  actual  value  equalled  the  balance 
due  on  the  note,  which  would  have  been  the  rule  in  the 
case  of  an  absolute  sale,  was  held  inapplicable  and  there- 
fore erroneous,  because  if  the  goods  were  taken  as  secu- 
rity only,  the  defendant  should  have  been  held  to  account 
on  the  note  for  what  they  were  worth. (")  In  an  action 
by  a  sheriff  against  parties  whose  fraudulent  representa- 
tions had  induced  him  wrongfully  to  seize  the  property  of 
T.,  it  was  held  that  the  measure  of  damages  was  the 
amount  of  T.'s  judgment  against  the  sheriff,  with  inter- 
est.(^)  In  an  action  for  a  false  representation,  by  which 
the  plaintiff  was  alleged  to  have  been  compelled  to  pay 
;2^2,ooo,  and  thereby  became  bankrupt,  and  suffered  great 
annoyance  and  inconvenience,  the  only  damage  recover- 
able was  the  direct  pecuniary  loss,  the  right  to  which 
passed  to  the  assignees. f)  Where,  in  an  action  of  de- 
ceit, property  fraudulently  sold  but  retained  by  the  vendee 
has  any  value,  such  value  must  be  allowed  the  defendant 
in  the  assessment  of  the  damages-^*) 

§  440.  Other  frauds. — In  Kentucky,  where  suit  was 
brought  for  fraud  in  assigning  a  note  for  which  the 
plaintiff  had  given  certain  property,  the  court  held  that 
the  value  of  the  property,  and  not  the  amount  of  the 
note,  was  the  proper  measure  of  damages  ;  though  they 
considered  the  precise  amount  to  be  recovered  by  the 


(*)  Stevenson  7/.  Greenlee,  15  la.  96. 

C)  Kenyon  v.  Woodruff,  33  Mich.  310:  the  defendants  defended  T.'s  suit 
for  the  sheriff. 

(•^)  Hodgson  V.  Sidney,  L.  R.  i  Ex.  313. 
(•*)  McLaren  v.  Long,  25  Ga.  708. 
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plaintiff  a  matter  for  the  consideration  and  decision  of 
the  jury.'  Where  the  defendant  assigned  a  note  and 
mortgage,  and  then  fraudulently  filed  a  certificate  of 
satisfaction  of  the  mortgage,  the  plaintiff^s  damages  were 
held  to  be  the  value  of  the  security,  not  exceeding  the 
amount  of  the  note.('')  Where  defendant  assigned  a 
note  secured  by  a  mortgage,  and  then  released  the  mort- 
gage to  one  who  had  bought  the  land  subject  to  the 
mortgage,  and  who  then  sold  it  to  a  bo7ia  fide  purchaser, 
it  was  held  in  an  action  by  the  mortgagor  that  he  could 
recov^er  the  amount  of  the  note,  although  at  the  time  of 
the  commencement  of  the  action  the  note  had  not  been 
paid,  the  court  saying  that  the  defendant  had  fraudu- 
lently destroyed  the  security  set  apart  by  the  plaintiff  for 
the  payment  of  the  note.(^) 

Where  the  plaintiff  was  defrauded  into  making  a  loan 
on  a  mortgage  of  land  which  was  worth  less  than  the 
loan,  the  measure  of  damages  is  the  difference  between 
the  loan  and  the  value  of  the  land.C')  Where  the  defend- 
ant fraudulentlv  induced  the  plaintiff  to  mortgage  his 
farm  to  one  A.  for  a  certain  sum,  and  the  defendant 
agreed  with  A.  to  have  the  amount  applied  on  an  old  in- 
debtedness from  the  defendant  to  A.,  so  that  the  plain- 
tiff got  nothing,  the  measure  of  damages  was  the  amount 
of  the  mortgage,  with  interest.  C')  A  corporation  issued 
stock  to  the  defendant  upon  a  forged  power  of  attorney ; 
the  owner  sued  the  corporation,  which  notified  the  de- 
fendant, and  the  owner  recovered.     The  corporation  now 

'  Crews  V.  Dabney,  i  Littell  278. 


(•)  Fox  V.  Wray,  56  Ind.  423. 
C*')  Ely  V.  Stannarcl,  46  Conn.  124, 
{')  I')rif^j,'s  7/.  Brushahcr,  43  Mich.  330. 

i'^)  P'orhcs  7/.  Thomas,  22  Neb.  541.     The  plaintiff  was  not  allowed  to  re- 
cover the  value  of  his  farm,  though  the  mortgage  hnd  been  foreclosed 
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sued  the  defendant,  and  the  measure  of  damages  was 
held  to  be  the  value  of  the  stock  at  the  termination  of 
the  former  suit,  the  expenses  of  that  suit,  and  the  divi- 
dends which  had  been  paid  to  the  defendant. ('')  In  case 
of  a  fraudulent  over-issue  of  stock  by  the  defendant's 
agent,  the  measure  of  damages  is  the  value  of  the  stock 
at  the  time  the  defendant  refused  to  recognize  it  as 
valid.  (^)  Where  the  plaintiff  in  such  a  case  is  a  broker 
who  had  sold  the  stock  for  the  agent  of  the  defendant 
and  had  been  obliged  to  take  it  up  on  the  customary 
broker's  guaranty  of  genuineness,  he  may  recover  the 
amount  he  received  upon  the  sale.(*')  Where  the  de- 
fendant secured  by  fraud  a  conveyance  of  the  plaintiff's 
land,  the  measure  of  damages  is  the  value  of  the  land  at 
the  time  of  the  conveyance. C^) 

Upon  a  fraudulent  assignment  of  goods  to  a  creditor, 
the  measure  of  damages  is  the  value  of  the  goods  at  that 
time,('')  not  what  the  defendant  sold  them  for.(0  In  an 
action  brought  by  plaintiffs  as  judgment  creditors  of  de- 
fendant Cavanaugh,  who  had  conspired  with  defendant 
Strauss  to  put  his  property  out  of  reach  of  his  creditors 
by  transferring  it  to  defendant  Strauss,  it  was  held  that 
damages  to  the  full  amount  of  plaintiff's  claim  were 
proper.(^)  The  defendant  "was  a  wrong-doer,  and  it 
lies  not  in  his  mouth  to  say  that  the  property  may  still 
be  taken  under  execution.  It  exceeds  in  value  the 
plaintiff's  judgment,  and  has  been  fraudulently  appropri- 
ated by  the  defendant  to  his  own  use.     It  is  just  that  he 


(*)  Boston  &  A.  R.R.  Co.  v.  Richardson,  135  Mass.  473. 

Q>)  Allen  v.  South  Boston  R.R.  Co.,  1 50  Mass.  200. 

(■=)  Jarvis  v.  Manhattan  B.  Co.,  53  Hun  362. 

(d)  Woolenslagle  v.  Runals,  76  Mich.  545. 

(«)  Burpee  v.  Sparhawk,  97  Mass.  342. 

(0  Oppenheimer  z'.  Halff,  68  Tex.  409. 

(K)  Quinby  z'.  Strauss,  90  N.  Y.  664. 


22  DAMAGES    IN    ACTIONS    FOR    TORTS.  §  44 1. 

should  pay  the  creditor  whose  claim  he  sought  to 
defeat." 

§  441.  Consequential  damages. — *  The  power  of  the 
court  over  the  measure  of  relief  is  constantly  exercised, 
even  in  cases  of  fraud.  This  is  invariably  so  as  to  re- 
mote and  consequential  damages.  The  rules  in  this  re- 
spect we  have  already  considered,  and  they  are  uniformly 
applied  in  cases  of  fraud  as  well  as  all  others.  So,  in  a 
case  in  England,  where  the  defendant  was  sued  for  false 
representations  in  regard  to  the  credit  of  his  son,  where 
it  appeared  that  the  plaintiffs  had  trusted  the  son  for 
a  length  of  time,  and  to  an  amount  which  might  be 
considered  ill-judged  and  excessive,  even  if  the  repre- 
sentations had  been  true,  Tindal,  C.  J.,  charged  the  jury: 
"  As  to  the  damages,  the  verdict  must  be  for  such  dam- 
age as  is  justly  and  immediately  referable  to  the  false- 
hood of  the  statement.  The  goods  first  purchased  have 
been  paid  for,  but  six  hundred  pounds'  worth  since  have 
not,  and  the  son  was  made  a  bankrupt  by  the  plaintiff  in 
the  month  of  October.  You  must  say  how  much  of  this 
is  justly  and  immediately  referable  to  the  false  statement. 
That  is  a  problem  which  you  must  solve  for  yourselves. 
I  will  only  make  an  observation,  and  that  is,  if  they  give 
the  son  an  indiscreet  and  ill-judging  credit,  they  cannot, 
in  fairness,  call  on  the  father  to  be  answerable  for  the 
loss  occasioned  by  it."'  The  language  of  the  eminent 
judge  is  particularly  deserving  of  notice ;  for  if,  in  cases 
of  this  kind,  the  principles  that  exclude  remote  damages 
arc  not  adhered  to,  the  whole  subject  of  remuneration 
would  be  in  the  hands  of  the  jury.(")** 

Where  the  plaintiff,  a  livery-stable  keeper,   had  taken 

'  Corbctt  V.  Brown,  5  C.  &  P.  3C3. 


(-)  See  Collins  v.  Cave,  6  H.  &  N.  131;  affig  4  H.  &  N.  225. 
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the  defendant's  horse  to  keep  in  his  stable,  relying  on  the 
defendant's  representation  that  the  horse  was  well,  which 
was  untrue,  and  the  horse  having  the  distemper,  commu- 
nicated it  to  two  stallions  of  the  plaintiff,  who  were 
thereby  incapacitated  for  service  during  the  season,  it  was 
held,  that  evidence  of  what  would  have  been  their  prob- 
able earnings  during  the  season,  but  for  the  distemper, 
was  proper  for  the  consideration  of  the  jury  in  estimat- 
ing the  damages-C')  In  Sellar  v.  Clelland  (^')  it  was 
held,  that  the  plaintiff  could  recover  for  cattle  lost  on 
a  journey  which  he  had  been  induced  to  take  through 
the  defendant's  false  representations,  and  could  recover 
an  exceptionally  high  price  he  had  to  pay  to  replace  the 
cattle  lost.  In  Fitzsimmons  v.  Chapman  C)  the  defend- 
ant represented  to  the  plaintiff  that  a  firm,  having  a  large 
capital  and  business,  could  be  induced,  by  the  payment 
of  a  certain  sum,  to  remove  to  the  plaintiff's  town,  and, 
by  their  business,  enhance  the  value  of  property  in  that 
place.  The  plaintiff  subscribed  a  certain  sum,  and  the 
firm  moved.  It  turned  out  to  be  insolvent.  It  was  held, 
that  damages,  from  the  fact  that  it  did  not  enhance  the 
value  of  property,  were  too  remote.  The  purchaser  of  a 
vessel,  falsely  and  fraudulently  represented  by  the  seller 
as  eighteen  instead  of  twenty-eight  years  old,  having  sent 
her  to  sea  before  he  had  knowledge  that  such  representa- 
tion was  false,  and  the  vessel  being  afterwards  condemned 
in  a  foreign  port,  it  was  held  that  the  purchaser  was  en- 
titled to  recover  his  actual  damages  occasioned  by  send- 
ing her  to  sea,  not  exceeding  her  value.('')  Where  a 
horse  sold  was  represented  as  not  being  afraid  of  the  cars, 


(")  Fultz  V.  Wycoff,  25  Ind.  321. 

C)  2  Col.  532. 

C)  37  Mich.  139. 

{^)  Tuckwell  V.  Lambert,  5  Cush.  23. 
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compensation  may  be  recovered  for  property  injured  by 
the  horse  in  running  from  the  cars.(') 

§  442.  Expenses. — In  Slingerland  v.  Bennett  (^')  the 
defendant  made  fraudulent  representations  as  to  the 
responsibihty  of  the  maker  of  a  note  given  by  the  defend- 
ant to  the  plaintiff  in  payment  of  a  debt.  It  was  held, 
that  the  plaintiff  could  not  recover  the  costs  of  an  action 
against  the  maker,  as  these  were  not  the  proximate  result 
of  the  fraud.  So,  in  Connecticut,  in  an  action  against 
the  vendor  of  a  horse  for  false  representations,  the  plain- 
tiff cannot  recover  the  expenses  of  keeping,  previous  to 
an  offer  to  return  the  horse.' 

Slander  and  Libel. 

§  443.  General  rule. — We  now  come  to  a  class  of  torts 
in  which  the  injury  is  malicious,  and  the  degree  of  injury, 
and  therefore  the  measure  of  damages,  depends  to  a  great 
extent  upon  the  nature  and  extent  of  the  malice  displayed 
by  the  defendant ;  and  matters  of  aggravation  and  of  mit- 
igation become  important.  The  first  actions  of  this 
nature  to  be  considered  are  actions  for  defamation — 
slander  and  libel.  The  direct  injury  suffered  from  a  slan- 
der or  libel  is  to  the  reputation ;  and  compensation  for 
injured  reputation  is  therefore  the  principal  item  of  dam- 
ages in  an  action  for  such  an  injury.('')  But  another 
direct  result  of  defamation  is  mental  suffering  on  the  part 
of  the  person  defamed  ;  and  in  an  action  for  slander  or 
libel  a  plaintiff  may  recover  compensation  for  mental  suf- 
fcring.C) 

'  West  V.  Anderson,  9  Conn.  107. 

f")  Allen  V.  Truesdell,  135  Mass.  75.  C)  66  N.  Y.  611. 

(• )  Bliimhanll  v.  Rohr,  70  Md.  328  ;  Markham  v.  Russell,  12  All.  573. 

('')  Sliattur  V.  M'Arthur,  29  F'efl.  Rep.  136;  Johnson  v.  Robertson,  8 
Port.  486 ;  IJlumhardt  v.  Rohr,  70  Md.  328  ;  Markham  v.  Russell,  1 2  All.  573  ; 
Hastinjis  V.  Stetson,    130  Mass.  76,  Mahoney  v.  IJelford,  132   Mass.   393; 
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*  A  very  important  line  of  demarcation  exists  in  actions 
of  slander  between  those  defamatory  words  which  are 
actionable /^r  se,  and  from  which  damage  is  presumed  to 
result,  and  those  where,  to  sustain  a  suit,  special  damage 
must  be  averred  and  approved.  As,  for  instance,  damage 
is  presumed  if  a  clergyman  is  charged  with  intemperance 
or  profligacy,  a  lawyer  with  dishonesty,  a  merchant  with 
bankruptcy,  or  a  physician  with  ignorance ;  while,  on  the 
other  hand,  if  a  charge  of  want  of  chastity  is  made  against 
a  woman,  no  action  lies  unless  she  can  prove  special  dam- 
age.' But  in  this  latter  case  slight  damages  have  been 
held  sufficient,  and  the  loss  of  marriage  is  enough.''  Into 
this  distinction  it  is  not  proper  more  fully  here  to  enter  ; 
but  it  is  well  to  remark  with  reference  to  the  subject  of 
this  treatise,  that  where  the  plaintiff  undertakes  to  show 
special  damage  by  the  loss  of  customers  in  trade,  he  ought 
to  state  in  his  declaration  the  names  of  such  customers,' 
and  he  cannot  prove  that  any  persons  not  named  in  his 
declaration  left  off  dealing  with  him  in  consequence  of 
the  words  spoken.'  ** 

§  444.  Consequential  damages. — In  Georgia  v.  Kep- 
ford  (*)  the  defendant  charged  the  plaintiff  with  larceny 
and  adultery.  The  plaintiff  endeavored  to  show  that,  in 
consequence  of  the  slander,  his  wife  left  him  and  began 
an  action  for  divorce  on  the  ground  of  inhuman  treat- 
ment. It  was  held  that  the  desertion  of  his  wife  and  the 
expenses  of  defending  the  divorce  suit  were  too  remote 
to  be  considered  as  damages  from  the  slander.  It  seems, 
however,  that  if  the  plaintiff  had  proved,  as  he  had  alleged, 

'  Bradt  v.  Towsley,  13  Wend.  253.  ^  Hartley  v.  Herring,  8  T.  R.  130. 

'  Moody  V.  Baker,  5  Cow.  351  ;  Lin-        ■•  Hallock  v.  Miller,  2  Barb.  630. 
ney  v.  Maton,  13  Tex.  449. 


Chesley  v.  Tompson,  137  Mass.  136  ;  Newman  v.  Stein,  75  Mich.  402  ;  Rea 
V.  Harrington,  58  Vt.  181.  (")  45  la.  48. 
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that  the  words  were  uttered  to  induce  his  wife  to  leave 
him,  damages  for  this  could  have  been  recovered.  It 
seems  that  writing  of  the  plaintiff  that  he  "  was  the  ring- 
leader of  the  nine-hours'  system,"  cannot  be  considered 
likely  to  produce  any  damage  to  the  plaintiff. (*)  In  this 
case,  the  plaintiff  alleged  that,  by  reason  of  the  libel,  he 
was  prevented  from  obtaining  employment  at  his  trade. 
In  Prime  v.  Eastwood  Q")  it  was  held  that  damages  from 
repetition  of  the  slander  by  others  than  the  defendant 
were  too  remote.  In  Scotland,  in  Leven  v.  Young,'  an 
action  for  defamation,  in  consequence  of  which  the  plain- 
tiff was  removed  from  his  office,  which  was  one  depend- 
ent on  the  will  of  his  superiors,  it  was  held  that  the  jury 
must  take  into  consideration  both  the  nature  and  tenure 
of  the  office,  and  not  give  the  value  of  an  annuity  cer- 
tain. Where,  in  an  action  by  a  surgeon  for  a  slander 
imputing  that  a  female  servant  had  a  bastard  child  by 
him,  in  consequence  of  which  one  who  had  engaged  him 
as  accoucheur  would  not  employ  him,  and  the  plaintiff 
was  otherwise  injured  in  his  business,  it  was  held  that 
althouofh  his  damajres  should  not  be  confined  to  the  fee 
lost  in  the  special  instance,  he  could  not  recover  for  a 
general  loss  of  business  caused  by  repetitions  of  the  slan- 
der by  third  persons,  which  could  not  have  arisen  directly 
from  the  speaking  of  the  words  by  the  defendant. (')  . 

§  445.  Aggravation— Social  and  pecuniary  position  of  the 
parties.— Evidence  may  be  given  of  the  defendant's  pecuni- 
ary circumstances,  and  his  position  and  influence  in  socie- 
ty. The  defendant's  wealth  is  an  element  in  his  social  rank 
and  influence,  and  therefore  tends  to  show  the  extent  of 

'  I  Murray,  350,  384. 


(•)  Miller  ?/.  David,  L.  R.  9  C.  P.  118. 

('•)  45  la.  640. 

(')  Dixon  T.  Smith.  5  H.  &.  N.  450. 
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the  injury  from  his  slanderous  speech. (")  In  Brown  v. 
Barnes  (**)  it  was  said  that  the  jury  should  be  cautioned 
against  considering  it  except  as  bearing  on  the  injury  likely 
to  flow  from  slanders  uttered  by  a  man  of  the  defend- 
ant's standing.  Where  a  libel  is  published  in  a  newspaper, 
the  circulation  of  the  paper,  and  its  character  and  stand- 
ing, may  be  shown  ;  but  not  the  wealth  of  the  defendant, 
its  proprietor,  where  no  exemplary  damages  are  to  be 
given. (*')     In  Storey  v.  Early  {^)  the  court  says  : 

"  The  extent  of  the  circulation  of  the  newspaper  of  defendant, 
and  the  character  and  standing  of  that  newspaper  for  fairness, 
justice,  and  truth,  might  well  be  considered  upon  that  question. 
The  wealth  of  the  publisher  might  be  great,  and  his  social 
standing  high,  and  yet  the  paper  might  be  of  such  character  as 
to  exert  but  little  influence  upon  the  public  mind.  On  the  other 
hand,  the  publisher  might  be  insolvent,  and  his  position  in 
society  very  low,  and  yet  the  paper  might  be  very  attractive  and 
have  a  very  large  circulation,  and  enjoy  the  confidence  of  the 
public  to  such  a  degree,  for  justice  and  truth,  that  statements  in 
its  columns  might  carry  great  weight." 


(•)  Broughton  v.  McGrew,  39  Fed.  Rep.  672  ;  Bennett  v.  Hyde,  6  Conn. 
24  ;  Barber  v.  Barber,  33  Conn.  335  ;  Hosley  v.  Brooks,  20  III.  115  ;  Wilson 
V.  Shepler,  86  Ind.  275  ;  Karney  v.  Paisley,  13  la.  89  ;  Humphries  v.  Parker, 
52  Me.  502  ;  Stanwood  v.  Whitmore,  63  Me.  209  ;  Wilms  v.  White,  26  Md. 
380  ;  Brown  v.  Barnes,  39  Mich.  211  ;  Trimble  v.  Foster,  87  Mo.  49  ;  Lewis 
V.  Chapman,  19  Barb.  252  ;  Fowler  v.  Chichester,  26  Oh.  St.  9  ;  M'Almont  v. 
M'Clelland,  14  S.  &  R.  359 ;  contra.  Ware  v,  Cartledge,  24  Ala.  622  ;  Morris 
V.  Barker,  4  Harr.  520  ;  Palmer  v.  Haskins,  28  Barb.  90.  In  Buckley  v^ 
Knapp,  48  Mo.  152  ;  Adcock  t'.  Marsh,  8  Ired.  360 ;  and  Hayner  v.  Cowden, 
27  Oh.  St.  292,  it  was  said  that  this  evidence  was  material  as  bearing  on  the 
question  of  exemplary  damages.  But  see  Alpin  v.  Morton,  21  Oh.  St.  536, 
where  it  is  said  that  it  shows  the  plaintiff's  injury.  In  slander  for  imputing 
"  larceny,"  the  fact  that  the  plaintiff  w-as  a  clergyman  cannot  be  considered 
by  the  jury  in  enhancement  of  the  damages,  where  there  is  no  averment  on 
his  part  in  the  pleadings  to  that  effect,  and  no  claim  or  proof  of  special 
damages  on  that  ground.     Gandy  v.  Humphries,  35  Ala.  617. 

C")  Brown  v.  Barnes,  39  Mich.  211. 

('^)  Storey  v.  Early,  86  111.  461  ;  Rosewater  v.  Hoffman,  24  Neb.  222. 

('')86  III.  461,  465. 
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The  evidence  is  clearly  of  a  nature  to  tempt  the  jury 
into  giving  excessive  damages  ;  and  much  opposition  has 
been  shown  toward  the  doctrine.  It  is  urged  with  force 
that  the  slander  receives  its  added  force  not  from  the 
defendant's  wealth,  but  from  his  character,  and  that  the 
latter,  not  the  former,  should  be  shown.  In  Palmer  v. 
Haskins  ('*)  Marvin,  J.,  said  : 

*'The  question,  so  far  as  principle  is  concerned,  hinges  upon 
the  assumption  that  wealth  influences  the  rank  in  society  of  its 
possessor,  and  that  the  slander  of  a  man  of  rank  and  influence  is 
more  injurious  than  the  slander  of  one  of  less  influence.  It 
may  be  admitted  that  the  slander  of  a  man  of  high  character  and 
influence  would  be  more  destructive  to  the  character  of  the 
party  slandered  than  the  slander  of  one  without  character  and 
influence.  Hence  the  character  and  standing  in  society  of  the 
defendant  have  long  been  admitted  in  evidence  in  this  class 
of  cases.  But  I  am  not  satisfied  that  wealth  is  a  necessary 
ingredient  to  constitute  character,  standing,  and  influence  in 
society.  It  may  form  an  element  in  fixing  character  and  influ- 
ence, but  not  necessarily.  Why  not  limit  the  inquiry,  then,  to  the 
question,  what  are  the  character,  standing,  and  influence  of  the 
defendant  in  the  society  where  the  slander  was  uttered  ?"  C*) 

Since  it  is  the  influence  of  the  defendant's  wealth  on 
the  mind  of  the  hearers  that  aggravates  the  offense, 
rather  than  the  mere  possession  of  wealth,  it  has  been 
held  in  Maine  that  proof  should  be  made  of  the  general 
reputation  of  the  defendant  for  wealth  iti  the  place  where 
the  slajidcr  was  Jittered,  rather  than  the  amount  of  prop- 
erty he  in  fact  possesses. (")  But  perhaps  the  best 
solution  of  the  question  is  that  all  facts  bearing  on 
character,  standing,  and  influence  should  go  to  the  jury, 
subject  to  a  charge  that  they  must  only  consider  them 
171  this  bearing.     The  poverty  of  the  plaintiff  cannot  be 


(•)  28  Barb.  90,  92. 

(•')  Ace.  Justice  v.  Kirlin,  17  Ind.  588. 

("■)  Stanwood  v.  Whitmore,  63  Me.  209. 
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shown  in  aggravation ;  (*)  but  his  social  position  and 
standing  may  be  shown,  that  the  jury  may  properly  esti- 
mate compensation  for  injury  to  them.(^) 

§  446.  Repetition. — No  damages  are  usually  allowed  to 
be  given  in  slander  for  any  repetition  of  the  defamatory 
words  by  the  defendant  subsequent  to  the  commence- 
ment of  the  suit.  Such  repetition  may  be,  in  some 
cases,  shown  in  order  to  prove  the  character  of  the 
original  transaction,  and  the  motives  of  the  defend- 
ant,(*')  but  not  with  a  view  to  enhancing  the  damages 
by  obtaininor  any  relief  for  the  new  injury.'  So  it  has 
been  held  in  Pennsylvania,  that  while  the  jury  may  con- 
sider the  degree  of  malice  with  which  the  words  were 
spoken  in  assessing  the  damages,  as  shown  by  the  sub- 
sequent acts  and  declarations  of  the  defendant,  they  can- 
not give  damages  for  such  acts  or  declarations,  however 
infamous  or  criminal  they  might  be.('^)  But  in  some 
jurisdictions  it  is  held  that  though  other  charges  of  a 
similar  nature  made  against  the  plaintiff  by  the  defend- 
ant cannot  be  shown  in  aggravation, (*)  yet  a  subsequent 

'  Pearson  v.  Lemaitre,  5  Man.  &  Gr.  700;  Schoonover  v.  Rowe,  7  Blackf.  202. 


f»)  Case  V.  Marks,  20  Conn.  248 ;  Perrine  v.  Winter,  73  la.  645  ;  Reeves 
V.  Winn,  97  N.  C.  246;  contra,W  N\mQ>Vi\.  v.  M'Clelland,  14  S.  &  R.  359 
{semble). 

0')  Peltier  v.  Mict,  50  III.  511  ;  Wilson  v.  Shepler,  86  Ind.  275  ;  Clements 
V.  Maloney,  55  Mo.  352 ;  Klumph  v.  Dunn,  66  Pa.  141  ;  but  contra,  Prescott 
V.  Tousey,  50  N.  Y.  Super.  Ct.  12. 

(-=)  Ward  V.  Dick,  47  Conn.  300;  Stowell  v.  Beagle,  79  111.  525  ;  Hinkle  v. 
Davenport,  38  la.  355  ;  Ellis  v.  Lindley,  38  la.  461  ;  Rea  v.  Harrington,  58 
Vt.  181.  In  Vincent  v.  Dixon,  5  Ind.  270,  they  were  not  allowed  to  be 
proved  in  aggravation  where  they  were  not  alleged  in  the  declaration.  In 
Saunders  v.  Baxter,  6  Heisk.  369,  it  was  said  that  subsequent  publications 
of  a  libel  could  only  be  given  in  evidence  when  they  contain  an  explanation 
or  confession  of  the  former  publication,  or  an  express  admission  of  malice. 

(<»)  Stitzell  V.  Reynolds,  67  Pa.  54. 

(*)  Schenck  v.  Schenck,  20  N.  J.  L.  208  ;  Frazier  v.  McCloskey,  60  N.  Y. 
337.     Unless  such  charges  cannot  form  the  subject  of  an  action  on  account 
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repetition  of  the  very  slander  sued  on  may  be  shown  to 
aggravate  damages.  (") 

§447.  Plea  of  justification. —  It  has  been  held  that  an 
unsuccessful  plea  of  justification  was  a  good  ground  for 
increasing  the  damages.  But  the  inclination  of  the  later 
cases  is  against  this  idea  ;  which,  in  truth,  leads  to  an 
effort  to  punish  what  may  be  a  perfectly  innocent  act. 
So,  in  Indiana,  in  slander  for  perjury,  if  the  defendant 
plead  the  truth  of  the  words  in  justification,  and  fail  to 
prove  the  plea,  the  filing  of  that  plea  is  not  an  aggrava- 
tion ;  and,  on  the  contrary,  if,  from  the  evidence,  it  ap- 
pear that  the  defendant,  though  he  cannot  strictly  jus- 
tify, had  reason  to  believe,  from  the  plaintiff's  conduct, 
that  the  charge  was  true,  such  fact  may  go  to  the  jury  in 
mitigation  of  damages.^  So,  in  Tennessee,  an  invalid 
and  insufficient  plea  of  justification  in  an  action  of  slan- 
der upon  which  no  judgment  could  have  been  entered, 
is  entitled  to  no  weight  in  aggravation  of  damages  under 
the  plea  of  not  guilty.^ 

The  decisions  upon  this  point  are,  however,  not  in 
harmony.  In  some  jurisdictions  it  is  held  that  such  a 
plea  is  evidence  of  actual  malice,  and  a  high  aggravation 
of  the   offense.(^)     So,  in  Vermont,  it  is  competent  for 

'  Byrket  7'.  Monohon,  7  Blackf.  83.        '  Braden  z*. Walker,  8  Humphreys  34. 

of  the  statute  of  limitations  :  Inman  v.  Foster,  8  Wend.  602  ;  Titus  v.  Sum- 
ner, 44  N.  Y.  266.  In  such  a  case  it  is  said  that  they  are  allowable  to  show 
animus  ;  if  they  mijjht  still  serve  as  a  cause  of  action,  the  jury  might  be  influ- 
enced to  give  damages  twice  for  the  same  matter. 

(")  Darby  v.  Ouseley,  i  H.  &  N.  i  ;  Hatch  v.  Potter,  7  111.  725  ;  Stovvell 
V.  Beagle,  79  III.  525  ;  Leonard  v.  Pope,  27  Mich.  145  ;  Williams  v.  Harri- 
son, 3  Mo.  411  ;  Johiioon  v.  Brown,  57  Barb.  118. 

('')  Simpson  v.  Robinson,  12  Q.  B.  511;  Robinson  ?'.  Drummond,  24  Ala^ 
174;  Pool  7/.  Devcrs,  30  Ala.  672  ;  Downing  v.  Brown,  3  Col.  571  ;  Hender- 
son V.  Fox,  83  Ga.  233  ;  Jackson  v.  Stetson,  15  Mass.  48  ;  Clark  v.  Binney, 
2  Pick.  113,  121  ;  Doss  v.  Jones,  5  How.  Miss.  158;  Gorman  v.  Sutton,  32 
Pa.  247  ;  Burckhaltcr  7>.  Coward,  16  S.  C.  435  ;  Wilson  v.  Nations,  5  Yerg. 
211  ;  Faucitt  v.  Booth,  31  Up.  Can.  Q.  B.  263. 
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the  jury,  on  the  question  of  damages,  to  take  into  con- 
sideration the  fact  that  the  defendant,  in  his  pleadings, 
has  repeated  and  attempted  to  justify  his  statements. C') 
On  the  other  hand,  in  other  jurisdictions,  such  a  plea,  in- 
terposed in  good  faith,  is  no  ground  for  increasing  the 
damages.(^')  As  just  stated,  we  think  the  last  rule  is  the 
true  one,  and  that  the  plea  should  not,  as  matter  of  law, 
carry  with  it  any  effect  of  aggravation.  The  necessity 
of  such  a  consequence  may  prevent  an  honest  defense. 
As  was  said,  in  Rayner  v.  Kinney,  the  motive  with  which 
the  justification  is  pleaded,  should  be  "  for  the  consider- 
ation of  the  jury.  If  they  find  that  it  was  done  with  the 
intention  to  injure  the  plaintiff,  they  may  rightly  con- 
sider it  an  aggravation  of  the  damages  ;  but  where  no 
wrongful  intention  is  found,  there  is  no  just  ground  for 
the  punishment  of  the  defendant."  In  New  York,  the 
severer  rule  formerly  obtained, (')  although,  before  the 
Code  of  Procedure,  it  had  perhaps  been  modified  by  a 
limitation  of  the  increase  of  the  damages  to  the  extent 
of  the  injury  sustained  by  the  repetition.  ('^)  But  it 
would  seem  to  have  been  wholly  superseded  by  that  act, 
which  permits  the  defendant,  in  his  answer,  to  allege 
both  the  truth  of  the  matter  charged  as  defamatory,  and 
any  mitigating  circumstances,  and  whether  he  prove  the 
justification  or  not,  to  give  in  evidence  the  mitigating 
circumstances.(*')     And  it  is  now  held  by  the  New  York 


(")  Cavanaugh  v.  Austin,  42  Vt.  576. 

(^)  Ward  V.  Dick,  47  Conn.  300;  Cummerford  v.  McAvoy,  15  111.  311  ; 
Sloan  V.  Petrie,  15  111.  425;  Thomas  t^.  Dunaway,  30  111.  373;  Corbley  z^. 
Wilson,  71  111.  209;  Murphy  7/.  Stout,  i  Ind.  372;  Pallet  t^.  Sargent,  36  N. 
H.  496  ;  Rayner  ?'.  Kinney,  14  Oh.  St.  283.  overruling  the  dictum  contra  in 
Dewit  V.  Greenfield,  5  Oh.  225. 

(■=)  Fero  V.  Ruscoe,  4  N.  Y.  162. 

(•*)  Fulkerson  v.  George,  3  Abb.  Pr.  75. 

C)  N.  Y.  Co.  Civ.  Proc,  §  535  ;  Bush  v.  Prosser,  1 1  N.  Y.  347. 
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Court  of  Appeals,  that  where  the  defendant,  in  an  action 
of  libel  or  slander,  pleads  under  this  section,  facts  both 
in  justification  and  mitigation,  the  allegations  in  justifi- 
cation, though  unproved,  are  no  longer  evidence  of  mal- 
ice to  be  considered  by  the  jury,  or  taken  as  enhancing 
the  plaintiff's  damages.(*)  In  these  jurisdictions,  how- 
ever, the  malicious  filing  of  a  plea  in  justification  may 
be  considered  in  aggravation  of  damages.  (^) 

§  448.  Mitigation — Disproof  of  actual  malice. — Damages 
may  be  mitigated  by  disproof  of  actual  malice.  So  in  an 
action  for  a  printed  libel,  it  is  proper  to  admit  evidence 
of  what  was  said  by  the  defendant  in  directing  the  print- 
ing, in  order  to  disprove  actual  malice  in  the  publication, 
and  to  influence  the  question  of  damages.  The  terms 
and  conditions  on  which  the  defendant  requested  the 
printing  and  publication  to  be  done,  and  on  which  the 
witness  agreed  to  do  it,  are  admissible  in  evidence  as 
pertinent  and  material  in  respect  to  the  motives  of  the 
defendant  in  procuring  the  publication  complained  of.(*') 
In  Illinois,  where  the  plaintiff  was  a  candidate  for  an  office, 
and,  in  the  excitement  of  a  campaign  and  without  the  de- 
fendant's knowledge,  a  libellous  article  was  published  in  a 
paper  of  which  the  defendant  was  editor,  it  was  held  that 
these  facts  could  be  proved  to  show  that  there  was  no 
actual  malice,  and  thus  reduce  exemplary  damages,  but 
could  not  be  shown  in  mitigation  of  compensatory  dam- 
ages.('')     So   where  it  appears  that  the   defendant  was 


(")  Klinck  V.  Colby,  46  N.  Y.  427;  Decker  v.  Gaylord,  35  Hun  584.  The 
remarks,  therefore,  of  Mr.  Justice  E.  D.  Smith,  to  the  contrary,  in  delivering 
the  opinion  of  the  Supreme  Court  of  New  York,  in  Bennett  v.  Matthews,  64 
Barb.  410,  were  at  variance  with  the  settled  law. 

C")  Beasley  v.  Meigs,  16  111.  139;  Freeman  v.  Tinsley,  50  111.  497  ;  Aird  v. 
Fireman's  Journ.al  Co.,  10  Daly  254. 

(')  Taylor  v.  Church,  8  N.  Y.  452. 

(•';  Rcarick  v.  Wilcox,  81  111.  -j-j. 
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drunk  when  he  uttered  the  words,  this  may  go  in  mitiga- 
tion of  damages  as  tending  to  rebut  malice.('')  But 
where  it  is  proved  that  he  repeated  the  charge  both  when 
drunk  and  sober,  on  pubHc  and  private  occasions,  his 
being  drunk  at  the  particular  time  alleged  is  no  reason 
for  abating  the  damages.'  The  insanity  of  the  defendant 
may  be  shown. (^)  It  has  apparently  been  allowed  as  a 
complete  defense, (")  but  that  is  not  to  be  approved  in  a 
civil  suit. 

Matters  which  induced  a  belief  of  the  truth  of  the 
charge  in  the  defendant  may  be  shown  to  disprove 
malice.  Thus  where  the  defendant's  newspaper  pub- 
lished a  libel  on  the  plaintiff,  the  receipt  by  the  defend- 
ant of  forged  letters  containing  statements  upon  which 
the  charge  was  founded  may  be  shown  in  mitigation. (*^) 
Where  the  defendant  accused  the  plaintiff  of  unchastity, 
evidence  is  admissible  of  an  increase  in  the  plaintiff's  size 
resembling  pregnancy,  which  in  fact  was  from  another 
cause.  (^) 

In  actions  of  slander  and  libel,  it  has  been  much  dis- 
cussed how  far  the  fact  of  the  slander  or  libel  complained 
of  being  a  mere  repetition  or  republication  can  be  set  up, 
either  in  justification  or  mitigation.^  It  can  be  set  up  in 
New  Hampshire  in  mitigation.  (*")  It  was  said  in 
Hinkle  v.  Davenport  (^)  that  a  defendant  could  show  in 
mitigation  that  he  had  stated  the  slander  as  a  report  he 
had  heard. 

'  Howell  V.  Howell,  lo  Ired.  84.  '  Bennett  v.  Bennett,  6  C.  &  P.  588, 

and  cases  cited. 


(*)  Gates  V.  Meredith,  7  Ind.  440. 

C)  Yeates  v.  Reed,  4  Blackf.  463;  Brown  v.  Brooks,  3  Ind.  518. 

(')  Bryant  v.  Jackson,  6  Humph.  199. 

C^)  Storey  v.  Early,  86  111.461. 

(^)  Doe  V.  Roe,  32  Hun  628. 

O  Wier  V.  Allen,  51  N.  H.  177. 

(g)  38  la.  355. 
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§  449.  Provocation. — In  an  action  of  slander  or  libel,  it 
is  competent  for  the  defendant  to  show,  in  mitigation  of 
damages,  the  manner  of  language  held  towards  him  by 
the  plaintiff,  or  other  provocation,  immediately  prior  to 
the  time  of  the  libel  for  which  he  is  sued.C)  So  the  fact 
that  the  libel  was  provoked  by  a  recent  libel  of  the  plain- 
tiff on  the  defendant  may  be  shown  in  mitigation. (^)  It 
was  held  in  North  Carolina  that  mental  distress  of  the 
defendant  at  the  time  he  uttered  the  slander,  caused  by 
his  belief  in  the  truth  of  it,  was  admissible  in  mitiga- 
tion. (*)  But  the  defendant  cannot  prove  in  mitigation 
of  damages,  irritating  language  addressed  to  him  by  the 
father  of  the  plaintiff  immediately  previous  to  the  utter- 
ing of  the  slanderous  words  to  another  person.^ 

§  450.  Disproof  of  damage. — Another  class  of  facts  are 
received  in  mitigation,  because  they  show  that  the  dam- 
age caused  to  the  plaintiff  by  the  defamation  was  less 
than  would  otherwise  be  the  case.  Since  the  principal 
element  of  damage  is  injury  to  the  plaintiff's  character, 
it  is  pertinent  to  show  that  this  character  was  not  at  all 
or  very  little  injured  in  the  minds  of  the  hearers.  This 
may  be  done  in  one  of  two  ways  :  by  showing  that  the 
words  were  not  believed,  or  by  showing  that  the  plain- 
tiff's character  was  so  bad  as  not  to  be  injured.  The 
former  method  is  not  encouraged  by  the  courts,  because 
in  adopting  it  the  defendant  is  obliged  to  defame  him- 

•  Underbill  v.  Taylor,  2  Barb.  348. 


C")  Freeman  v.  Tinsley,  50  111.  497  ;  Brown  v.  Brooks,  3  Ind.  518;  Mousler 
V.  Harding,  33  Ind.  176;  Botelar  v.  Bell,  i  Md.  173;  Newman  z/.  Stein,  75 
Mich.  402;  Warner  v.  Lockerby,  31  Minn.  421  ;  Powers  t/.  Presgroves,  38 
Miss.  227  ;  Massuere  v.  Dickens,  70  Wis.  83. 

('■)  Watts  V.  Fraser,  7  C.  &  P.  369  ;  Pugh  v.  McCarty,  40  Ga.  444  ; 
Maynard  v.  Beardsley,  7  Wend.  560. 

C)  McDougaid  V.  Coward,  95  N.  C.  368. 
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self.  Thus  in  Massachusetts  it  was  held  that  the  defend- 
ant could  not  show  that  he  was  in  the  habit  of  talking 
too  much  about  persons  and  things,  so  that  what  he  said 
was  not  regarded  in  the  community  as  worthy  of 
notice.(*)  Yet  the  evidence  would  bear  directly  on  the 
degree  of  the  plaintiff's  injury.  The  defendant  may  prove, 
in  mitigation  of  damages,  a  declaration  of  the  plaintiff 
that  he  was  not  injured  by  the  words  complained  of. 
But  evidence  that  the  witnesses  who  heard  the  words 
uttered  did  not  believe  them,  is  not  admissible.(*')  The 
latter  method,  on  the  other  hand,  is  a  commonly  at- 
tempted and  much  controverted  method  of  mitigating 
damages,  and  the  authorities  are  in  great  confusion. 

§  451.  Bad  character  of  the  plaintiff.— The  general  bad 
character  of  the  plaintiff  at  the  time  of  the  alleged  slan- 
der is  admissible  in  mitigation  of  damages,  not  merely 
with  a  view  to  disprove  malice,  but  upon  the  broader 
ground  that  a  person  of  already  disparaged  reputation  is 
not  entitled  to  the  same  measure  of  damages  as  one  with 
an  unblemished  fame.  The  evidence  is  admitted  to  show 
the  value  of  what  is  alleged  to  be  injured,  and  is,  there- 
fore, not  to  be  restricted  to  the  particular  traits  of  char- 
acter involved  in  the  slanderous  words.  ('')     So  a  charge 


(")  Howe  V.  Perry,  15  Pick.  506  ;  Hastings  v.  Stetson,  130  Mass,  76. 

CO  Richardson  v.  Barker,  7  Ind.  567. 

(>=)  Whitney  v.  Janesville  Gazette,  5  Biss.  330 ;  Wright  v.  Schroeder,  2 
Curt.  548  ;  Waters  v.  Jones,  3  Port.  442  ;  Pope  v.  Welsh,  18  Ala.  631  ;  Fuller 
7/.  Dean,  31  Ala.  654  ;  Brunson  7/.  Lynde,  i  Root  354  ;  Seymour  v.  Merrills,  i 
Root  459 ;  Sheahan  z/.  Collins,  20  111.  325;  Adams  v.  Smith,  58  111.  417  ; 
Burke  v.  Miller,  6  Blackf.  155  ;  Armstrong  7/.  Pierson,  8  la.  29;  Eastland  v. 
Caldwell,  2  Bibb.  21  ;  Shilling  v.  Carson,  27  Md.  175  ;  Bodwell  v.  Swan,  3 
Pick.  376 :  Stone  v.  Varney,  7  Met.  86  ;  Leonard  v.  Allen,  1 1  Cush.  241  ;  Clark 
V.  Brown,  116  Mass.  504;  Peterson  v.  Morgan,  116  Mass.  350;  Mahoney 
V.  Belford,  132  Mass.  393;  Anthony  v.  Stephens,  i  Mo.  254;  Lamos  ?/.  Snell, 
6  N.  H.  413  ;  Sayre?/.  Sayre,  25  N.  J.  L.  235  ;  Paddock  v.  Salisbury,  2  Cow. 
811;  Hamer  v.  McFarlin,  4  Denio  509  ;  Vick  v.  Whitfield,  2  Hayw.  222  ;  De- 
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to  the  jury  that  if  the  plaintiff  by  her  own  dissolute  con- 
duct had  so  destroyed  her  character  as  to  receive  no  in- 
jury from  the  words  they  should  give  nominal  damages 
is  good.C)  But  bad  character  of  the  plaintiff  after  he 
is  defamed  by  the  defendant  will  of  course  not  be  ad- 
missible in  mitigation. C") 

So  also  the  bad  character  of  the  plaintiff  in  the 
particular  trait  involved  in  the  defamation  may  be 
shown. ('")  There  is  a  conflict  of  opinion  upon  the  ques- 
tion whether  a  general  rumor  of  the  truth  of  the  fact 
charged  by  the  defendant  is  admissible  in  mitigation  of 
damages.  The  weight  of  authority  favors  the  admission 
of  the  evidence, C^)  but  some  of  our  courts  exclude  it.^^) 
The  objection  to  its  admission  is  that  if  the  truth  is  not 
pleaded  in  justification   the  plaintiff  is  not   prepared  to 

wit  V.  Greenfield,  5  Oh.  225  ;  Henry  v.  Norwood,  4  Watts  347;  Steinman  v. 
McWilliams,  6  Pa.  St.  170;  Sawyer  v.  Eifert,  2  N.  &  McC.  511  ;  B.  v.  I.,  22 
Wis.  372 ;  Maxwell  v.  Kennedy,  50  Wis.  645 ;  Campbell  v.  Campbell,  54 
Wis.  90.  Contra,  that  the  plaiutifif's  bad  character  can  be  shown  only  as  re- 
gards the  trait  involved,  Lamberrt  v.  Pharis,  3  Head  622  ;  Dillard  v.  Collins, 
25  Gratt.  343  ;  Williston  v.  Smith,  3  Kerr  443. 

(")  Plint  V.  Clark,  13  Conn.  361. 

('')  Scott  V.  McKinnish,  15  Ala.  662  ;  Douglass  v.  Tousey,  2  Wend.  352. 

(0  Anonymous  v.  Moor,  i  M.  &  S.  284  ;  Turner  v.  Foxall,  2  D.  C.  (2  Cr. 
C.  C.)  324;  McCabet/.  Platter,  6  Blackf.  405  ;  Fletcher  v.  Burroughs,  10  la. 
557;  Hanners  v.  McClelland,  74  la.  318;  Larned  v.  Biiffinton,  3  Mass. 
546;  Warner  v.  Lockerby,  31  Minn.  421 ;  Sowers  v.  Sowers,  %"]  N.  C.  303; 
Duval  V.  Davey,  32  Oh.  St.  604;  Moyer  7/.  Moyer,  49  Pa.  210  (overruhng 
Steinman  v.  McWilliams,  6  Pa.  St.  170,  on  this  point)  ;  Drown  v.  Allen,  91 
Pa.  393  ;  Bowen  v.  Hall,  20  Vt.  232  ;  Bridgman  v.  Hopkins,  34  Vt.  532 ; 
M'Nutt  V.  Young,  8  Leigh  542  ;  B.  v.  I.,  22  Wis.  372  ;  Campbell  v.  Camp- 
bell, 54  Wis.  90.     Contra,  Root  v.  King,  7  Cow.  613. 

(')  Broughton  v.  McGrew,  39  Fed.  Rep.  672;  Fuller  71.  Dean,  31  Ala.  654  ; 
Case  V.  Marks,  20  Conn.  248  {semble);  Morris  v.  Barker,  4  Harr.  520; 
Brown  v.  Brooks,  3  Ind.  518;  Barr  v.  Hack,  46  la.  308;  McCurry  v. 
McCurry,  82  N.  C.  296. 

(•)  Strader  v.  Snyder,  67  III.  404;  Peterson  ?'.  Morgan,  116  Mass.  350; 
Mahoney  v.  Bclford,  132  Mass.  393;  Anthony  7).  Stephens,  i  Mo.  254; 
D.imc  7/.  Kenney,  25  N.  H.  318  (but  contra,  Wetherbee  v.  Marsh,  20  N.  H. 
361;  ;  Inmant/.  Foster,  8  Wend.  602. 
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disprove  the  fact.  Yet,  on  the  other  hand,  if  a  general 
rumor  already  prevailed  of  the  same  tenor  as  the  de- 
fendant's words,  the  latter  would  clearly  not  damage  the 
plaintiff  to  so  great  a  degree  as  if  no  such  rumor  pre- 
vailed. So  far  as  any  principle  of  the  law  of  damages  is 
concerned,  therefore,  the  evidence  should  be  received. 
If  rejected,  it  should  be  upon  the  ground  that  the  line 
of  defense  is  not  open  under  the  pleadings.  But  no  evi- 
dence can  be  received  of  particular  acts  not  charged  in 
the  defendant's  words,  nor  of  rumors  of  them,  even 
though  the  charge  was  of  a  general  bad  character  which 
the  particular  acts  would  tend  to  prove.('')  It  has  been 
held  in  New  York  that  evidence  of  the  plaintiff's  charac- 
ter as  a  common  libeller  may  be  shown  in  mitigation. (^) 
In  a  case  in  the  United  States  Circuit  Court,  it  was 
said  that  the  high  and  established  character  of  the  plain- 
tiff could  be  shown  in  mitigation,  since  there  was  less 
chance  of  such  a  character  being  injured.^)  This  doc- 
trine, if  established,  would  lead  to  the  curious  result  that 
only  a  person  of  no  character  at  all,  either  good  or  bad, 
could  resist  the  introduction  of  evidence  bv  the  defend- 
ant as  to  his  character.  Yet,  on  the  whole,  the  doctrine 
seems  to  be  sound  ;  and  if  so,  either  party  can  introduce 
evidence  of  the  good  or  bad  character  of  both  parties, 

(*)  Bradley  v.  Gibson,  9  Ala.  406  ;  Seymour  v.  Merrills,  i  Root  459 ;  Burke 
V.  Miller,  6  Blackf.  155;  Hallowell  v.  Guntle,  82  Ind.  554;  Hanners  v. 
McClelland,  74  la,  318;  McLaughlin  z/.  Cowley,  131  Mass.  70;  Lamos  v. 
Snell,  6  N.  H.  413;  Vick  v.  Whitfield,  2  Hayw,  222  ;  Devvit  v.  Greenfield,  5 
Oh.  225 ;  Duval  v.  Davey,  32  Oh.  St.  604 ;  Sawyer  v.  Eifert,  2  N.  &  McC. 
511;  Bowen  z'.  Hall,  20  Vt.  232.  But  in  Ohio,  in  an  action  for  words  im- 
pugning the  chastity  ot  a  female,  it  was  held  that  the  defendant  may  prove, 
under  the  general  issue  and  in  mitigation  of  damages,  that  she  and  an  un- 
married man  had  formerly  lived  alone  together  in  the  same  house  ;  that  fact 
having  been  known  to  the  defendant  at  the  time  of  speaking  the  words. 
Reynolds  v.  Tucker,  6  Oh.  St.  516. 

(*")  Maynard  v.  Beardsley,  7  Wend.  560. 

(")  Broughton  v.  McGrew,  39  Fed.  Rep.  672. 
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that  the  jury,  having  all   the  facts,  may  the  better  esti- 
mate the  amount  of  damage. 

§  452.  Truth. — Originally  in  slander  under  the  general 
issue,  the  defendant  might  avail  himself  of  any  defense. 
Bnt  it  was  decided  in  England  at  an  early  day,^  that  if  the 
defendant  intended  to  justify,  he  should  plead  his  justifi- 
cation, in  order  that  the  plaintiff  might  know  what  de- 
fense he  was  to  meet.  In  New  York  it  was  held  that  if 
the  defendant  justified  he  admitted  the  malice,  and  could 
not  resort  to  any  defense  based  upon  the  absence  of  mal- 
ice. So,  mitigating  circumstances  having  a  tendency 
to  prove  the  truth  of  the  charge,  could  not  be  given  in 
evidence  under  the  general  issue  in  diminution  of  dam- 
ages ;  but  any  circumstances  which  disprove  malice,  but 
do  not  tend  to  prove  the  truth  of  the  charge,  were  admissi- 
ble.* This  rule,  that  facts  tending  to  prove  the  truth  of  the 
charge  cannot  be  shown  in  mitigation  of  damages,  has  been 
abrogated  in  New  York  by  the  Code  of  Procedure. ('')  A 
similar  relaxation  of  the  rule  obtains  also  in  some  other 
jurisdictions. (*")  But  in  some  States,  the  rule  that  noth- 
ing which  tends  to  prove  the  truth  of  the  charge  can  be 
received  in  mitigation,  is  still  adhered  to.^")  In  Indiana, 
although  the  same  evidence  is  required  to  establish  the 
plea  of  justification  of  slander,  consisting  in  charging  the 
plaintiff  with  a  criminal  offense,  as  would  be  necessary  to 

'  Underwood"'.  Parks,  Strange,  1200.         ^  Oilman  ?'.  Lowell,  8  Wend.  573. 


(*)  Co.  Civ.  Proc.  §  535.  Since  that  act  the  defendant  may  give  in  evi- 
dence any  circumstances  tending  to  disprove  malice  although  they  also 
tend  to  prove  the  charge.  Bush  v.  Prosser,  11  N.  Y.  347  (reversing  s.  C.  13 
Barb.  221),  and  Bisbey  v.  Shaw,  12  N.  Y.  67. 

Q')  Cooke  V.  O'Brien,  2  D.  C.  (2  Cr.  C.  C.)  17  ;  Ransone?/.  Christian,  49  Ga. 
491  (but  see  Richardson  t.  Roberts,  23  Ga.  215);  Wagner  ?'.  Holbrunner, 
7  Gill  296  ,  West  7'.  Walker,  2  Swan  32. 

{')  Abshire  t.  Clme,  3  Ind.  115  ;  UiKJegrove  ?'.  Zimmerman,  13  Pa.  619; 
Stees  V.  Kcmbic,  27  I'a.  112  ;  Smith  v.  Smith,  39  Pa.  441. 
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convict  him  of  the  offense  in  a  criminal  prosecution, (**) 
evidence  insufficient  to  estabHsh  the  plea  may  be  consid- 
ered in  mitigation  of  damages. (^') 

§  453.  Retraction. — In  an  action  of  slander,  a  recanta- 
tion of  the  slanderous  charge  may  be  admissible  in  evi- 
dence, in  mitigation  of  damages ;  ('')  but  such  retraction 
must  be  in  public,  or  in  a  mode  to  qualify  the  slander,  in 
order  to  be  of  any  avail. ('')  And  it  must  be  so  season- 
able as  really  to  lessen  the  damage.  In  Evening  News 
Association  v.  Tryon  {f)  the  court  said  :  "  After  the  libel- 
lous article  has  run  its  course,  a  retraction  could  in  no 
sense  mitigate  the  injury  sustained.  Indeed,  at  such  a 
late  day,  a  retraction  would  but  revive  the  scandal  and 
might  be  an  aggravation  rather  than  otherwise." 

§  454.  Rule  in  Louisiana. — *It  has  been  distinctly  de- 
clared in  Louisiana  that  no  proof  of  damage  is  necessary 
to  entitle  the  plaintiff  to  recover  in  actions  of  libel,  and 
that  the  pecuniary  damage  is  never  the  sole  rule  of  as- 
sessment.^ ** 

§  455.  Slander  of  title. — *It  is  also  necessary  to  notice 
the  action  of  slander  of  title  of  real  estate.  A  false 
statement  made  maliciously  with  reference  to  the  title  to 
real  estate,  is  a  good  cause  of  action;  but  the  malice  can- 
not be  inferred  from  the  falsehood  :  in  order  to  recover 
substantial  damages,  they  must  be  proved  to  have  resulted 
from  the  false  statement.'  ** 

'  Daly   V.  Van    Benthuysen,    3   La.     371  ;  Brook  v.  Rawl,  4  Exch,  521  ;  Pitt 
Ann.  69.  V.  Donovan,  i  M.  &  S.  639. 

*  Malachy  v.  Soper,  3   Bing.  N.  C. 


(»)  Landis  v.  Shanklin,  i  Ind.  92  ;  Shoulty  v.  Miller,  i  Ind.  544  ;  Svvails  v. 
Butcher,  2  Ind.  84. 

C*)  Landis  v.  Shanklin,  i  Ind.  92 ;  Shoulty  v.  Miller,  i  Ind.  544. 
("=)  Storey  v.  Wallace,  60  111.  51. 
<^)  Kent  v.  Bonzey,  38  Me.  435. 
C)  42  Mich.  549,  550. 
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To  maintain  an  action  for  slander  of  title  to  lands,  the 
words  spoken  must  not  only  be  false,  but  they  must  be 
uttered  maliciously,  and  be  followed,  as  a  natural  and 
legal  consequence,  by  a  pecuniary  damage  to  the  plain- 
tiff, which  must  be  specially  alleged  and  proved.  And 
where  the  plaintiff,  before  the  speaking  of  the  words,  had 
entered  into  a  written  contract  with  a  third  person,  for 
the  sale  to  him  of  the  lands  in  relation  to  which  the 
words  were  spoken  ;  and  the  purchaser  afterwards,  in  con- 
sequence of  these  words,  having  become  dissatisfied  with 
his  purchase,  the  contract  was,  at  his  request,  cancelled 
by  the  plaintiff,  and  part  of  the  purchase-money  which 
had  been  paid  returned  to  him  (the  loss  of  a  sale  to  that 
person  being  the  only  special  damage  alleged)  ;  it  was 
held  that  the  action  could  not  be  maintained  ;  that  the 
damages  (if  any)  sustained  by  the  plaintiff  were  the  con- 
sequence of  his  own  voluntary  act,  and  not  of  the  words 
spoken  by  the  defendant.  (•"*) 

Malicious  Prosecution,  False  Imprisonment,  etc. 

§  456.  Malicious  prosecution — Elements  of  damage. — ^We 
next  consider  a  class  of  actions  where  the  defendant 
wrongfully  caused  the  arrest  and  imprisonment  of  the 
plaintiff,  or  otherwise  maliciously  set  in  motion  the  ma- 
chinery of  the  law,  to  his  damage.  Where  the  defendant 
himself  was  concerned  in  the  arrest,  an  action  for  false 
imprisonment  lies ;  otherwise  the  action  must  be  one  of 
those  actions  upon  the  case,  the  gist  of  which  is  malice, 
such  as  malicious  prosecution,  malicious  attachment,  etc.; 
and  first  of  malicious  prosecution. 

Three  sorts  of  damage  will  support  an  action  for  a 
malicious  indictment :  first,  to  a  man's  fame  ;  second,  to 
his  person,  as  where  he  is  put  in  danger  of  losing  his  life, 

(")  Kendall  v.  Stone,  5  N.  Y.  14, 
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or  limb,  or  liberty  ;  third,  to  his  property,  as  where  he  is 
forced  to  expend  money  to  acquit  himself  of  the  crime 
charged. (")  It  has  been  held  in  New  York  that  the 
jury  in  this  action  cannot,  upon  the  question  of  malice 
and  in  determining  the  amount  of  damages,  take  into 
consideration  facts  which  establish  against  some  of  the 
defendants  a  case  of  false  imprisonment,  as  such  facts 
constitute  a  distinct  cause  of  action,  for  which  those  de- 
fendants may  be  rendered  liable  in  another  suit/  It  is 
intimated  by  Cockburn,  C.  J.,  that  in  estimating  damages 
in  an  action  for  false  imprisonment  and  malicious  prose- 
cution, the  jury  must  consider  not  only  the  sufferings 
and  loss  of  the  plaintiff,  but  also  the  necessity  which  ex- 
ists for  the  occasional  prosecution  of  innocent  persons  in 
order  to  prevent  the  escape  of  criminals  from  justice,(^) 
If  the  observation  of  this  very  eminent  judge  be  sound, 
it  introduces  into  the  rules  of  damages  a  principle  neither 
based  on  the  notion  of  compensation  nor  on  those  of 
example  and  punishment,  and  one  which  we  think  has 
never  been  distinctly  recognized. 

§  457.  Physical  injury. — Compensation  may  be  recovered 
for  injury  to  the  person  by  being  imprisoned  upon  the 
defendant's  charge, (°)  such  as  injury  to  the  health. f^) 
So  compensation  may  be  recovered  for  being  rendered 
insane  by  the  imprisonment ;(®)  and  for  physical  suffer- 
ing caused  by  cold,  want  of  a  bed,  and  deprivation  of 
food.(0 

'  Carpenter  v.  Shelden,  5  Sand.  77. 


(*)  Savile  v.  Roberts,  i  Ld.  Raym.  374. 
(i-)  Tulley  V.  Corrie,  16  L.  T.  N.  R.  S.  796. 
('')  Lavender  v.  Hudgens,  32  Ark.  763. 

('•)  Lytton  V.  Baird,  95  Ind.  349 ;  Fagnan  v.    Knox,  40  N.  Y.  Super.  Ct. 
41 ;  Plath  V.  Braunsdorff,  40  Wis.  107. 
(")  Plath  r*.  Braunsdorff,  40  Wis.  107. 
(0  Abrahams  v.  Cooper,  81  Pa.  232. 
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§  458.  Injury  to  feelings,  reputation,  and  liberty. — Com- 
pensation may  be  recovered  for  the  wrong  and  indigni- 
ty,(*)  and  for  injury  to  the  reputation. (^)  In  Michigan  it 
has  been  said  that  the  plaintiff  could  recover  compensation 
for  the  loss  of  society  of  his  family,  injury  to  his  fame, 
personal  mortification  and  the  smart  and  injury  of  the 
malicious  arts  and  acts  of  oppression  of  the  defendant.^) 
But  where  the  plaintiff  had  been  arrested  for  theft,  he 
was  not  allowed  to  show  that  his  name  was  entered  in 
the  detective's  book,  and  publicity  thus  given  to  it,  with- 
out showing  that  this  was  done  in  accordance  with  law, 
or  that  the  defendant  knnw  it  would  be  done.f^)  Com- 
pensation may  also  be  recovered  for  the  deprivation  of 
liberty (*)  and  for  the  risk  of  conviction.  (') 

§  459.  Loss  of  property — Expenses.— In  Sonneborn  v. 
Stewart, (^)  it  was  said  that  the  items  of  damages  in  an 
action  for  maliciously  instituting  bankruptcy  proceedings 
were :  first,  the  actual  damage  to  the  defendant's  goods ; 
second,  damages  for  the  breaking-up  of  his  business  and 
destruction  of  his  credit  \(^')  third,  his  expenses  for  law- 
yer's fees  in  setting  aside  the  proceedings.  The  attorney's 
fees  in  the  previous  action  can  generally  be  recovered. (^) 
And  it  has  been  held  that  the   plaintiff  can  recover  the 


(•)  Lavender  v.  Hudgens,  32  Ark.  763 ;  Lytton  7>.  Baird,  95  Ind.  349  ; 
Tompson  v.  Mussey,  3  Me.  305  ;  McWilliams  v.  Hoban,  42  Md.  56. 

{^)  Blunlc  V.  Atchison, T.  &  S.  F.  R.R.  Co.,  38  Fed.  Rep.  311  ;  Lavender  r/. 
Hudgens,  32  Ark.  763 ;  Lytton  v.  Baird,  95  Ind.  349;  Sheldon  v.  Carpenter, 
4  N.  Y.  578 ;  Fagnan  v.  Knox,  40  N.  Y.  Super.  Ct.  41. 

{')  Hamilton  v.  Smith,  39  Mich.  222. 

('J  Garvey  v.  Way  son,  42  Md.  178. 

(•■)  Hamilton  n.  Smith,  39  Mich.  222;  Sheldon  v.  Carpenter,  4  N.  Y.  578  ; 
Abrahams  ?/.  Cooper,  81  Pa.  232. 

{^)  Lavender  v.  Hudgens,  32  Ark.  763  ;  Abrahams  v.  Cooper,  81  Pa.  232. 

(")  2  Woods  599. 

(*")  Ace.  Lawrence  7/.  Hagerman,  56  111.  68  ;  Magmer  7'.  Reiik,  65  Wis.  364. 

(••)  Knig  V.  Ward.  77  III.  603;  Walker  v.  I'lltman,  108  Ind.  341. 
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damages  sustained  by  him  in  defending  the  original  suit, 
in  excess  of  his  taxable  costs.('')  In  fact,  the  court  usual- 
ly says  merely  that  the  reasonable  expense  of  defending 
the  criminal  action  is  recoverable. C*)  The  loss  of  the 
plaintiff's  time  is  also  an  element  of  recovery,^)  but  not 
profits  as  such,  although  their  average  amount  may  be 
considered  by  the  jury  as  a  fact  tending  to  show  the 
magnitude  of  the  injury.('')  When  an  action  is  allowed 
to  lie  for  the  malicious  prosecution  of  a  civil  suit  against 
the  plaintiff,  compensation  may  be  recovered  for  these 
material  losses,  (*')  though  generally  that  is  all  that  can  be 
recovered,  since  there  was  no  imprisonment  of  the  plain- 
tiff. 

§  460.  Mitigation. — Evidence  of  the  plaintiff^s  bad 
character  is  admissible  in  mitigation  of  damages. (')  In 
Georgia  the  advice  of  counsel  is  of  itself  no  defense  to 
an  action  of  malicious  prosecution  ;  but,  if  given  bona 
fide,  it  is  a  circumstance  to  be  considered  on  the  ques- 
tion of  probable  cause  and  in  mitigation  of  damages. (") 
But  in  Illinois  it  seems  that  advice  of  counsel  is  a  defense, 
and  it  has  been  held  that  the  advice  of  a  detective  may 
be  shown  in  mitigation.  (^) 

§  461.  False  imprisonment — Loss  of  time, — The  action 
for  false  imprisonment  lies,  as  has  been  seen,  where  the 


(*)  Closson  V.  Staples,  42  Vt.  109. 

C)  Blunk  V.  Atchison,  T.  &  S.  F.  R.R.  Co.,  38  Fed.  Rep.  311  ;  Lavender 
V.  Hudgens,  32  Ark.  763  ;  Hamilton  v.  Smith,  39  Mich.  222  ;  Sheldon  v.  Car- 
penter, 4  N.  Y.  578 ;  Fagnan  v.  Knox,  40  N.  Y.  Super.  Ct.  41. 

C)  Blunk  V.  Atchison,  T.  &  S.  F.  R.R.  Co.,  38  Fed.  Rep.  311;  Hamilton 
V.  Smith,  39  Mich.  222. 

C)  Sturgisz*.  Frost,  56  Ga.  188. 

(•)  Woods  V.  Finnell,  13  Bush  628  ;  Magmer  v.  Renk,  65  Wis.  364. 

(')  Rosenkrans  v.  Barker,  115  111.  331  ;  Fitzgibbon  v.  Brown,  43  Me.  169; 
Bacon  v.  Towne,  4  Cush.  217. 

(e)  Fox  V.  Davis,  55  Ga.  298. 

CO  Hirsch  v.  Feeney,  83  III.  548. 
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defendant  himself  made  the  arrest.  It  is  not,  however, 
necessary  to  the  maintenance  of  this  action  that  there 
has  been  a  real  or  pretended  arrest ;  it  also  lies  where 
the  plaintiff  was  restrained  of  his  liberty,  without  any 
pretence  that  it  was  done  in  pursuance  of  legal  author- 
ity. The  plaintiff  in  this  action  may  recover  for  his  loss 
of  time  and  the  interruption  to  his  business.('') 

§  462.  Bodily  and  mental  suffering. — The  plaintiff  may 
recover  compensation  for  the  bodily  and  mental  suffer- 
ing caused  by  the  imprisonment, (^)  and  for  the  indig- 
nity.(*')  Evidence  may  be  given  of  the  circumstances  of 
plaintiff's  family  and  of  the  filthy  condition  of  the  jail, 
as  bearing  on  the  mental  suffering  resulting  from  the 
imprisonment.  (•*)  So  compensation  may  be  recovered 
for  having  been  manacled  and  compelled  to  labor  in 
common  with  other  prisoners, (*") 

§  463.  Expense  of  release. — The  expense  of  obtaining 
release  from  imprisonment  may  be  recovered. (^)  So 
costs  actually  paid  in  the  former  action  and  properly 
alleged  are  recoverable. (^)  And  in  Wisconsin  it  is  held 
that  under  a  proper  averment,  counsel  fees  in  procuring 
the  plaintiff's  discharge  may  be  recovered  if  the  plaintiff 
was  liable  for  them,  although  they  had  not  been  actually 
paid.('')  "Where  a  party,"  said  Erie,  C.  J.,  in  the  case 
of    Bradlaugh  v.    Edwards,('')    "  has   been   illegally  im- 

("j  Jay  V.  Almy,  i  W.  &  M.  262  ;  Morgan  v.  Curley,  142  Mass.  107  ;  Hays 
V.  Creary,  60  Tex.  445  ;  Parsons  v.  Harper,  16  Gratt.  64. 

C')  Ross  V.  Leggett,  61  Mich.  445  ;  Hays  v.  Creary,  60  Tex.  445  ;  Parsons 
V.  Harper,  16  Gratt.  64. 

(')  Morgan  v.  Curley,  142  Mass.  107. 

('^  F"enelon  v.  Butts,  53  Wis.  344. 

(■■J  McCall  V.  McDowell,  Deady  233. 

(')  Parsons  v.  Harper,  16  Gratt.  64. 

(")  Pritchett  v.  Boevey,  i  Cr.  &  M.  775. 

('')  Boncsteel  7/.  Bonesteel,  30  Wis.  511. 

(S  II  C.  M.  N.  S.  377,  384. 


/ 


§  464-  CONSEQUENTIAL    DAMAGES.  45 

prisoned,  and  has  been  put  to  expense  in  procuring  his 
discharge,  he  may  very  well  urge  that  fact  before  the  jury 
as  an  aggravation,  but  he  has  no  right  to  demand  to  be 
reimbursed  ex  debito  justiticEy  And  the  court  refused  to 
grant  a  new  trial,  which  was  demanded  on  the  ground 
that  the  plaintiff  had  incurred  an  expense  of  £"]  \\s.  in 
procuring  his  discharge  from  custody  at  a  police  station 
where  he  had  been  detained  on  a  charge  of  assault  which 
proved  unfounded.  It  has  been  held,  however,  in  New 
York,  that  in  an  action  for  false  imprisonment,  the  plain- 
tiff may  recover  damages  for  the  time  spent,  and  ex- 
penses incurred,  in  procuring  his  discharge  upon  habeas 
corpus,  where  the  application  for  the  discharge  was  not 
palpably  unnecessary.  It  does  not  appear,  from  the 
opinion,  that  these  damages  were  specially  alleged. C') 
So  where  the  plaintiff,  who  had  been  committed  to  jail 
for  manslaughter,  by  a  coroner's  warrant,  was  afterwards 
admitted  to  bail,  and  subsequently  got  the  inquisition 
under  which  he  had  been  committed  quashed,  it  was  held, 
in  an  action  against  the  coroner  for  false  imprisonment, 
in  which  was  alleged  as  special  damage  that  he  had  been 
obliged  to  pay  money  in  procuring  his  discharge  from 
custody,  that  he  wa^  entitled  to  recover  the  costs  of 
quashing  the  inquisition.  (^) 

§  464.  Consequential  damages. — In  an  action  of  false 
imprisonment,  the  defendant  had  given  the  plaintiff  into 
custody  on  a  charge  of  felony.  The  magistrate  heard  the 
charge,  and  remanded  the  prisoner.  It  subsequently  ap- 
pearing that  the  charge  had  been  made  under  a  mistake, 


(*)  Blythe  v.  Tompkins,  2  Abb.  Pr.  468.  But  in  another  case  in  New  York 
it  was  held  that  fees  paid  to  an  attorney  for  getting  rid  of  an  illegal  arrest 
were  special  damages,  and  must  be  laid  in  the  declaration,  Strang  v.  White- 
head, 12  Wend.  64. 

C-)  Foxall  V.  Barnett,  2  E.  &  B.  928. 
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the  plaintiff  was  released.  The  declaration  charged  the 
first  arrest  and  the  remand  as  distinct  acts  of  trespass, 
and  damages  were  given  for  both,  although  the  latter  was 
the  act  of  the  magistrate,  on  the  ground  that  the  wrong- 
doer was  responsible  for  it  as  the  consequence  of  his 
wrongful  act ;  but  it  was  held  erroneous,  and  a  new 
trial  was  granted,  on  the  ground  that  the  defendant  was 
not  responsible  for  the  act  of  the  magistrate.^  C)  This 
decision  must  be  supported,  if  at  all,  upon  the  particular 
facts  of  the  case.  The  natural  consequences  of  the  arrest 
are  subjects  of  compensation,  and  the  remand  may  surely 
be  a  natural  result  of  the  arrest.  It  was  held  in  Illinois 
that  the  defendant,  who  secured  the  plaintiff's  arrest,  must 
compensate  him  for  being  taken  into  another  county  and 
confined  in  a  filthy  jail.(-')  Where  a  seaman  was  wrong- 
fully imprisoned  in  a  foreign  port  by  his  master,  and  his 
vessel  sailed  without  him,  he  was  allowed  compensation  for 
the  loss  of  his  effects  and  the  cost  of  his  passage  home.f') 

§  465.  Aggravation.  —  An  action  of  trespass  being 
brought  for  false  imprisonment,  and  a  plea  that  the  de- 
fendant had  committed  a  felony  being  put  in,  it  was  held 
not  to  be  a  misdirection,  that  the  judge  told  the  jury  that 
the  putting  of  such  a  plea  on  the  record  was  a  persisting 
in  the  charge  contained  in  it, , and  was  to  be  taken  into 
account  by  them  in  estimating  the  damages.' 

§  466.  Mitigation. —  It  has  been  held  in  Pennsylvania, 
that  in  trcs})ass  against  a  constable  for  arresting  and  im- 
prisoning the  plaintiff  on  suspicion  of  a  felony,  the  bad 
character  of  the  plaintiff  cannot  be  given  in  evidence  in 

'  Lock  V.  Ashton,  12  Q.  B.  871.  -  Warwick  v.  Foulkes,  12  M.  &  W.  507. 


(•)  Ace.  Lyden  v.  McGee,  16  Ont.  105. 
C")  Kindred  v.  Stitt,  51  III.  401. 
C)  Jay  V.  Almy,  i  W.  &  M.  262. 
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mitigation  of  damages/  The  fact  that  the  defendant 
was  advised  to  make  the  arrest  by  an  ignorant  and  inex- 
perienced attorney  may  be  considered  in  mitigation. (^) 
And  generally  the  information  under  which  the  defend- 
ant acted  may  be  shown  as  bearing  on  the  question  of 
intent. C")  Evidence  of  good  faith  and  want  of  malice  is 
not  proper  where  exemplary  damages  are  not  claimed.^) 
In  an  action  to  recover  damages  of  the  defendant  for 
having  illegally  procured  the  plaintiff's  arrest  and  im- 
prisonment for  discouraging  enlistments,  which  was  done 
by  a  Federal  officer  on  the  defendant's  affidavit,  the  de- 
fendant was  allowed  to  prove  in  mitigation  that  the 
plaintiff  had  in  fact  discouraged  enlistments.C^)  It  was 
held  in  Prentiss  v.  Shaw.C")  in  an  action  for  an  unlawful 
arrest,  that  the  declarations  of  a  plaintiff  prior  to  the 
arrest  and  tending  to  provoke  it,  could  not  be  admitted 
to  reduce  his  compensation  for  the  actual  injury,  but 
were  admissible  to  mitigate  the  damages  for  the  indig- 
nity and  the  punitive  damages.  During  the  Civil  War 
the  plaintiff,  having  publicly  and  indecently  exulted  at 
the  assassination  of  the  President  of  the  United  States, 
was  arrested  pursuant  to  a  general  order  of  the  defend- 
ant, who  commanded  a  military  department.  The  order 
was  illegal,  but  was  issued  without  malice,  and  was  in- 
tended as  a  means  of  preserving  the  public  peace.  The 
plaintiff  was  held  not  entitled  to  exemplary  damages. 
On  the  other  hand,  the  provocation  of  his  language  was 
allowed  in  mitigation. (0 

'  Russell  V.  Shuster,  8  W.  &  S.  308. 

(*)  Mortimer  v.  Thomas,  23  La.  Ann.  165. 

(^)  Livingston  v.  Burroughs,  33  Mich.  511. 

(*)  Comer  v.  Knowles,  17  Kas.  436;  Fenelon  v.  Butts,  53  Wis.  344. 

("*)  Roth  V.  Smith,  54  111.  431. 

(*)  56  Me.  427. 

0  McCall  V.  McDowell,  Deady  233. 
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§  467.  Malicious  attachment. — An  action  lies  for  mali- 
ciously attaching  the  plaintiff's  property.  In  Alabama 
it  has  been  decided  that  in  an  action  for  wrongfully  and 
vexatiously  suing  out  an  attachment  auxiliary  to  the 
main  suit  to  enable  the  plaintiff  to  obtain  a  lien  on  prop- 
erty for  the  satisfaction  of  whatever  judgment  he  might 
recover,  the  costs  incurred  in  defending  the  original  suit 
constitute  no  part  of  the  plaintiff's  damages ; '  though 
the  counsel  fees  in  the  suit  may  be  proven  and  consid- 
ered by  the  jury.'  Nor  can  expenses  incurred  in  attend- 
ing: or  damap;es  for  loss  of  time  incurred  in  defendins:  the 
principal  suit  be  recovered. (")  The  measure  of  damages 
is  said  to  be  the  actual  loss  from  being  deprived  of  use 
of  property,  injury  to  it,  and  expenses  incurred  in  de- 
fending attachment  proceedings. (^)  Where  wheat  wrong- 
fully attached  advanced  considerably  in  value  pending 
the  proceeding,  but  at  the  time  of  its  redelivery  to  the 
defendant  in  the  attachment  had  declined  to  about  the 
price  it  bore  when  the  process  was  levied,  it  was  held 
that  he  could  not  recover  the  difference  between  its  high- 
est market  value  pending  the  attachment  and  its  value  at 
the  time  of  the  redelivery,  without  proof  that  he  could 
or  would  have  sold  it  at  the  advanced  rate.C)  Where, 
however,  bonds  and  notes  belonging  to  a  bank  were 
wrongfully  attached,  and  declined  in  value  pending  the 
attachment,  the  defendants  were  held  liable  for  the 
actual  loss  resulting  from  the  sale  at  a  price  lower  than 
would  have  been  realized  but  for  the  attachment.^)  So, 
in  Mississippi,  the  depreciation  in  the  value  of  wheat 
pending  an  attachment  was  held  to  be  the  measure  of 

'  White  V.  Wyley,  17  Ala.  167.  *  Marshall  v.  Betner,  17  Ala.  832. 

(")  Craddock  v.  Goodwin,  54  Tex.  578. 
('')  Boatwright  v.  Stewart,  37  Ark.  614. 
C)  Meshke  v.  Van  Doren,  16  Wis.  319. 
(■•)  Horn  7'.  Bayard,  11  Rob.  La.  259. 
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damages  for  the  wrongful  suing  out  of  the  attach- 
ment.('')  In  this  action  evidence  of  the  plaintiff's  profits 
alleged  to  be  lost  by  injury  to  his  credit  has  been  ad- 
mitted, not  as  a  measure  of  damages,  but  as  an  ingre- 
dient in  the  cause,  or  to  guide  the  discretion  of  the 
jury/  Damages  for  destruction  of  business  may  be 
recovered.  (^)  A  shopkeeper  has  been  allowed,  where 
his  goods  had  been  wrongfully  attached,  to  recover  for 
loss  of  business  during  the  time  it  was  suspended,  and 
evidence  was  admitted  as  to  the  value  of  the  use  of 
such  goods  where  the  amount  received  per  day  was 
stated. C)  Where,  in  Louisiana,  an  attachment  against 
a  vessel  was  released  on  the  execution  of  a  mortsfagfe  on 
her  by  her  master,  which  mortgage  was  void  by  the 
laws  of  the  State,  and  pending  the  suit  in  which  the  at- 
tachment was  issued  the  vessel  passed  into  the  hands  of 
dona ^de  purchasers,  but  was  not  registered  in  the  custom-^ 
house,  and  there  was  no  record  evidence  of  the  change 
of  ownership,  and  after  final  judgment  decreeing  her  to 
be  liable  she  was  again  seized  by  her  attaching  creditors, 
but  released  in  four  days  without  being  delayed  in  the 
prosecution  of  her  next  voyage,  it  was  held  in  an  action 
by  the  owners  for  the  wrongful  seizure  that  they  were 
entitled  to  nominal  damages  only.  The  court  said  that 
they  had  no  cause  to  complain  that  they  were  called  to 
make  proof  of  ownership  in  a  thing  apparently  bound  for 
the  claim  of  the  seizing  creditor. ('') 

'  Donnell  2:  Jones,  17  Ala.  689. 


(*)  Fleming  v.  Bailey,  44  Miss.  132. 

0  Haynes  v.  Knowles,  36  Mich.  407.  It  was  said  in  Reidhar  v.  Berger, 
8  B.  Monr.  160,  that  these  could  only  be  recovered  in  an  action  on  the  case, 
and  not  in  an  action  on  the  attachment  bond.  See,  further,  Wallace  v.  Fin- 
berg,  46  Tex.  35. 

(')  Alexander  v.  Jacoby,  23  Oh.  St.  358. 

('')  Hunter  v.  Bennett,  15  La.  Ann.  715. 
Vol.  II.— 4 


50  damages  in  actions  for  torts.  §  468. 

Torts  involving  Loss  of  Service. 

§  468.  Injury  to  child  or  servant. — In  trespass  for  as- 
sault on  the  child  or  servant  of  plaintiff,  the  ground  of 
action  being  the  loss  of  service,  the  measure  of  damages 
is  the  actual  loss  which  the  plaintiff  has  sustained,  and  if 
illness  follows,  the  expenses  attending  such  illness.(^)  In 
the  ordinary  case  of  loss  of  service  through  a  physical  in- 
jury to  the  child  or  other  servant  the  injuries  to  the 
master  and  to  the  servant  are  distinct,  and  recovery  by 
one  of  them  cannot  affect  the  amount  recoverable  by 
the  other,  (^) 

In  such  an  action  by  a  parent  the  rule  is  now  well 
established  to  be  compensation  for  the  loss  of  the  minor's 
future  services,  and  the  expenses  sustained  by  the  injury, 
such  as  those  for  surgical  and  medical  attendance,  and 
the  increased  expense  of  maintaining  the  child  during 
minority, (")  A  parent  can  recover  for  the  expenses  in- 
curred, although  the  child  was  too  young  to  render  any 
service.  (*^)  The  parent  may  recover  for  the  loss  of  the 
child's  services  to  the  age  of  twenty-one. (**)  In  an  action 
by  a  husband  for  the  loss  of  his  wife's  services  through 
the  defendant's  fault,  he  may  recover  the  value  of  her 
services  which  he  has  lost.(^)  In  such  an  action  it  was 
held  proper  to  admit  evidence  of  what  the  plaintiff  had 


(")  So  in  other  actions  for  injuries  to  a  child.  Pennsylvania  R.R.  Co.  v. 
Kelly,  31  Pa.  372  ;  Pennsylvania  R.R.  Co.  v.  Zebe,  33  Pa.  318. 

(*•)  Evansich  v.  Gulf,  C.  &  5.  F.  Ry.  Co.,  57  Tex.  123  ;  Bradley  v.  Andrews, 
51  Vt.  525. 

(')  Sawyer  v.  Sauer,  10  Kas.  519  ;  Lang  7>.  New  York,  L.  E.  &  W.  R,R. 
Co.,  51  Hun  603  ;  Gilligan  7/.  New  York  &  H.  R.R.  Co.,  i  E.  D.  Smith  453  ; 
Oakland  Ry.  Co.  v.  Fielding,  48  Pa.  320;  Houston  8c  G.  N.  R.R.  Co.  v. 
Miller,  49  Tex.  322;  Texas  &  P.  Ry.  Co.  v.  Morin,  66  Tex.  133.  , 

(')  Sykcs  V.  Lawlor,  49  Cal.  236. 

(*■)  Traver  t.  Eighth  Ave.  R.R.  Co.,  3  Keycs  497. 

C")  Citizens  .S.  Ry.  Co.  v.  Twiname,  121  Ind.  375. 
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paid  a  third  person  to  do  the  work  his  wife  usually  per- 
formed. (*)  So,  also,  it  has  been  held  that  he  can  recover 
something  for  his  own  services  in  attending  on  her.(^') 
Evidence  of  the  pecuniary  condition  of  the  plaintiff  is  in- 
admissible. (") 

§  469.  Enticement  of  servant. — In  the  action  for  entic- 
ing a  servant  from  his  employment,  it  was  said  that  the 
general  rule  of  damages  is  the  value  of  the  servant's  time 
during  the  period  he  was  in  the  defendant's  employment ; 
but  that,  in  cases  of  aggravation,  the  jury  may  give  the 
whole  value  of  the  servant ; '  this,  however,  referred 
rather  to  slaves  than  to  servants.  In  a  case  of  this  kind 
in  Illinois,  for  enticing  a  registered  servant,  it  was  held 
that  the  plaintiff  was  entitled  to  recover  the  value  of  the 
services  lost  up  to  the  time  of  the  commencement  of  the 
suit,  the  reasonable  expenses  necessarily  incurred  in  get- 
ting the  servant  back  again,  and  damages  for  the  loss  of 
time,  trouble,  and  injury  sustained  until  the  commence- 
ment of  the  suit ;  and  that,  if  the  plaintiff  lost  the  entire 
service  in  consequence  of  the  defendant's  act,  then  he  was 
entitled  to  the  value  of  the  term  of  service.'  So  it  has 
been  held  that  the  reasonable  expenses  of  searching  for 
an  abducted  child  may  be  recovered  by  the  parent.  ('') 

§  470.  Consequential  damages.— In  an  action  on  the  case 
for  enticing  the  plaintiff's  servants,  who  were  not  hired  by 
the  plaintiff  for  a  limited  or  constant  period,  but  worked 
by  the  piece,  by  inviting  them  to  dinner,  and  inducing 

'  Dubois   V.    Allen,  Anthon's  N.   P.         ^  Hays  v.  Borders,  6  111.  46. 
128.  

(»)  Lindsey  v.  Danville,  46  Vt.  144. 

(b)  Smith  V.  St.  Joseph,  55  Mo.  456  ;  and  for  injury  to  a  child,  Connell  v. 
Putnam,  58  N.  H.  534. 

(<^)  Rooney  v.  Milwaukee  C.  Co.,  65  Wis.  397. 
i^)  Rice  V.  Nickerson,  9  All.  478. 
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them  to  sign  an  agreement  not  to  work  for  him  ;  it  being 
proved  that  the  plaintiff,  a  piano-forte  maker,  realized 
about  ;2^8oo  per  annum  by  the  sale  of  his  instruments, 
the  jury  found  a  verdict  for  ^i,6oo.  The  plaintiff  was 
nearly,  if  not  absolutely,  ruined.  On  amotion  for  a  new 
trial,  it  was  insisted  that,  as  the  men  worked  by  the  piece, 
each  of  them  was  justified  in  leaving  the  plaintiff  when 
he  had  completed  the  work  in  hand  ;  and  that,  in  point 
of  fact,  the  plaintiff  could  only  be  entitled  to  recover 
damages  for  the  half-day  for  which  his  workmen  accepted 
the  defendant's  invitation.  The  court  refused  to  interfere 
on  the  ground  that  the  damages  were  excessive  ;  and 
Richardson,  J.,  said  :  "  The  measure  of  damages  he  is 
entitled  to  receive  from  the  defendant  is  not  necessarily 
to  be  confined  to  the  servants  he  might  have  in  his  em- 
ploy at  the  time  they  were  so  enticed,  or  for  that  part  of  the 
day  on  which  they  absented  themselves  from  his  service, 
but  he  is  entitled  to  recover  damages  for  the  loss  he  sus- 
tained by  their  leaving  him  at  that  critical  period."  '  So 
where  the  defendant  enticed  away  the  farm  hand  of  the 
plaintiff,  the  latter  may  recover  the  expense  of  an  un- 
successful attempt  to  replace  him,  and  the  net  profits 
made  by  men  of  fair  business  capacity  out  of  the  labors 
of  such  a  hand  during  the  period  for  which  the  hand  was 
hired.  C) 

§  471.  Seduction. — *  The  common-law  action  of  case, 
by  the  father  or  master,  for  seducing  a  daughter  or 
female  servant,  is  one  of  a  peculiar  character.  It  is 
eminently  a  legal  fiction  :  the  demand  is  based  upon  the 
mere  loss  of  service  ;  but  the  damages  are  very  much 
at  large,  and   in  the   discretion  of  the  jury.     It  is  very 

'  Gunter  v.  Astor,  4  Moore  12. 


(")  Lee  V.  West,  47  Ga.  31 1;  Smith  7>.  Goodman,  75  Ga.  198. 
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curious  to  see  how  the  practice  of  giving  damages  be- 
yond the  mere  value  of  the  service  has  grown  up.  As 
late  as  the  latter  part  of  the  last  century,  in  a  case  tried 
before  Mr.  Justice  Chambre,  the  action  being  brought 
by  the  father  for  the  seduction  of  his  natural  daughter, 
the  judge  charged  the  jury  that  they  must  consider  the 
female  merely  in  the  character  of  a  servant,  and  award 
the  plaintiff  compensation  for  the  loss  of  service  only.' 
In  the  year  1800,  Lord  Eldon,  then  chief  justice  of  the 
Common  Pleas,  in  an  action  tried  before  him,  told  the 
jury  that  they  were  to  look,  not  merely  to  the  loss  of 
service,  but  to  the  woimded  feelings  of  the  party.'  In 
1805,  Lord  Ellenborough,  in  a  case  before  him,  told  the 
jury  that  "  damages  might  be  given  for  the  loss  which 
the  father  sustained  by  being  deprived  of  the  society  and 
comfo7't  of  his  child,  and  by  the  dishono7'  which  he  re- 
ceives." '  And  finally,  the  same  learned  judge  on  a  mo- 
tion to  set  aside  an  inquisition  in  a  case  of  seduction, 
on  the  ground  of  excessive  damages,  said  that  this  pro- 
ceeding was  one  siii  generis,  where,  in  estimating  the 
damages,  the  parental  feelings  and  the  feelings  of  those 
who  stood  in  loco  parentis,  had  always  been  taken  into 
consideration  ;  and  although  it  was  difficult  to  conceive 
on  what  legal  principles  the  damages  could  be  extended 
ultra  the  injury  arising  from  the  loss  of  service,  yet  the 
practice  was  now  inveterate,  and  could  not  be  shaken.' 
"The  action  for  seduction,"  says  the  Supreme  Court  of 
New  York,  "  is  peculiar,  and  would  seem  to  form  an 
exception  to  the  rule  that  actual  damages  only  can  be  re- 
covered when  the  action  is  for  loss  of  service  consequen- 
tial upon  a  direct  injury  ;  but  there  the  party  directly 
injured,  cannot  sustain  an  action,  and  the  rule  of  dam- 

'  Selwyn's  Nisi  Prius,  7th  ed.  11 16.  *  See  same  note. 

'  See    note    to  Andrews  ;•.  Askey,  8         *  Irwin  v.  Dearman,  11  East  23. 
Car.  &  P.  7. 
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ages  has  always  been  considered  as  founded  upon  special 
reasons  only  applicable  to  it."'  In  a  case  brought  by  the 
mother,  in  1837,  Tindal,  Chief  Justice  of  the  English 
Common  Pleas,  directed  the  jury  that  they  might  give 
damages  for  the  distj-ess  and  anxiety  of  the  plaintiff."  As 
to  the  right  of  recovery,  however,  the  English  cases  ad- 
here to  the  original  idea  on  which  the  action  is  founded. 
So,  if  there  is  no  proof  of  loss  of  service  whatever,  there 
can  be  no  relief.'  So,  although  the  defendant  be  guilty  of 
the  seduction,  but  the  jury  are  of  opinion  that  the  child 
is  not  his,  the  plaintiff  cannot  recover.'  In  other  words, 
without  some  damage  to  the  plaintiff  or  master,  occa- 
sioned by  the  illness  of  the  female,  and  resulting  from  the 
illicit  intercourse,  the  plaintiff  is  without  relief.** 

§  472.  Damages  governed  by  legal  rules. — *  Where  the 
jury  were  directed  or  supposed  they  were  directed,  that 
damages  might  be  given  for  bringing  up  the  child,  the 
fruit  of  the  illicit  connection,  the  Supreme  Court  of 
New  York  granted  a  new  trial,  on  the  ground  that  the 
plaintiff,  the  master,  was  under  "  no  legal  obligation  to 
support  and  educate  the  child  ;  that  he  could  not  be 
compelled  to  appropriate  the  proceeds  of  the  verdict  to 
that  purpose  ;  and  that  the  verdict  would  not  afford  the 
defendant  any  exemption  from  his  liability  to  provide 
for  the  child,  when  called  on  in  the  regular  course  of  the 
law."  (")  This,  in  effect,  declares  that  the  damages  are 
to  be  measured  by  strict  legal  rules,  or  at  least  asserts  the 
principle  already  stated,  that  even  in  cases  of  aggrava- 
tion, where  it  appears  that  the  jury  did  not  intend  to 
give   vindictive,    but    only   compensatory   damages,   and 

'  Whitney  v.  Hitchcock,  4  Den.  461.         ''  Grinnell  v.  Wells,  7  M.  &  G.  1033. 
'  Andrews  v.  Askey,  8  C.  &  P.  7.  "  Eager  v.  Grimvvood,  i  Ex.  61. 


f")  Ser.  nlso,  Hitchnian  r'.  Whitney,  9  Hun   512;  Hayncs  7'.  Sinclair,  23 
\  t.  108  ;  but  see  Terry  v.  Ilutcliinson,  L.  R.  3  O-  T5.  599  ;  9  B.  &  S.  487. 
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on  that  point  were  wrongly  instructed,  such  course  will 
be  taken  as  to  restrict  the  compensation  within  legal 
limits.'  ** 

§  473.  General  rule. — In  an  action  for  the  seduction  of 
his  daughter,  the  father,  or  one  who  stands  in  his  place, 
recovers  not  only  for  the  actual  loss  of  his  daughter's 
services  and  the  medical  expenses  of  her  illness, ('')  but 
also  for  his  wounded  feelings  and  affections,(^)  for  the 
wrong  done  him  in  his  social  and  family  relations,^')  and 
for  the  stain  and  dishonor  brought  on  the  family. (*^) 
And  in  order  to  estimate  such  injuries,  the  general  good 
character  of  the  plaintiff's  family  may  be  shown.  (*) 

§  474.  Exemplary  damages. — As  a  general  rule,  exem- 
plary damages  may  always  be  given. (')  Where  the  re- 
lation of  master  and  servant  exists  by  convention  only, 
as  where  the  plaintiff's  daughter  is  of  age,  the  recovery 
will  not  necessarily  be  restricted  to  compensatory  dam- 
ages.(^)     Nor  although  the  statute  authorizes  the  daugh- 

'  Sargent  v. ,  5  Cow.  106.    See,  also,  Edmondson  v.  Machell,  2  T.  R.  4. 


(")  Pruitt  V.  Cox,  21  Ind.  15  ;  Coon  v.  Moffitt,  3  N.  J.  L.  4.36;  Akerley  v. 
Haines,  2  Cai.  292  ;  Hogan  7'.  Cregan,  6  Robt.  138. 

C)  Herring  v.  Jester,  2  Houst.  66  ;  Kendrick  7>.  McCrary,  1 1  Ga.  603  ; 
Pruitt  V.  Cox,  21  Ind.  15  ;  Felkner  v.  Scarlet,  29  Ind.  154  ;  Taylor  v.  Shel- 
kett,  66  Ind.  297  ;  Hatch  v.  Fuller,  131  Mass.  574;  Coon  v.  Moffitt,  3  N.  J. 
L.  436 ;  Hornketh  v.  Barr,  8  S.  &  R.  36 ;  Clem  v.  Holmes,  33  Gratt.  722. 

(<^)  Herring  v.  Jester,  2  Houst.  66 ;  Parker  v.  Monteith,  7  Ore.  277  ;  Clem 
V.  Holmes,  33  Gratt.  722. 

('')  Herring  7>.  Jester,  2  Houst.  66 ;  Kendrick  v.  McCrary,  1 1  Ga.  603 ; 
Felkner  v.  Scarlet,  29  Ind.  154  ;  Taylor  v.  Shelkett,  66  Ind.  297  ;  Wilhoit  v. 
Hancock,  5  Bush  567  ;  Coon  v.  Moffitt,  3  N.  J.  L.  436 ;  Parker  v.  Monteith, 
7  Ore.  277  ;  Hornketh  v.  Barr,  8  S.  &  R.  36  ;  Clem  v.  Holmes,  33  Gratt.  722  ; 
Paterson  v.  Wilcox,  20  Up,  Can.  C.  P.  385. 

(*)  Parker  v.  Monteith,  7  Ore.  277  ;  Wilson  v.  Sproul,  3  Pen.  &  W.  49. 

O  Edmondson  v.  Machell,  2  T.  R.  4 ;  Irwin  v.  Dearman,  1 1  East,  23  ,' 
Ball  V.  Bruce,  21  111.  161;  Bartley  v.  Richtmyer,  4  N.  Y.  38,  44;  IngersoU  v, 
Jones,  5  Barb.  661. 

(?)  Lipe  V.  Eisenlerd,  32  N.  Y.  229;  Badgley  v.  Decker,  44  Barb.  577. 
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ter  to  sue  in  her  own  name,  will  they  be  thus  restricted 
in  an  action  brought  by  the  father. (') 

§  475.  Aggravation. — Evidence  of  the  pecuniary  con- 
dition of  both  plaintiff  and  defendant  has  been  held  ad- 
missible, not  for  the  purpose  of  ascertaining  how  much 
the  defendant  can  pay,  but  how  much  the  plaintiff  has 
been  injured.  (^)  Evidence  of  an  abortion  produced  by 
the  defendant  is  not  inadmissible  on  the  ground  that  the 
damages  it  tends  to  prove  are  too  remote.(')  It  has 
been  held  that  in  this  action  no  evidence  can  be  given 
as  to  any  promise  of  marriage,  either  with  reference  to 
the  right  of  action  or  measure  of  damages  ;  the  remedy 
for  the  breach  of  that  contract  belonging  to  the  female 
in  her  own  name.('')  Thus,  in  the  King's  Bench,  Lord 
Ellenborough  said  :  "  The  daughter  may  be  asked  wheth- 
er the  defendant  paid  his  addresses  to  her  in  an  hon- 
orable way ;  further  than  that  you  can  on  no  account 
go." '  So,  in  New  York,  in  such  a  case,  it  has  been  held 
incorrect  to  admit  this  description  of  evidence,  whether 
the  judge  instructs  the  jury  that  they  may  give  damages 
for  the  seduction,  and  also  for  the  breach  of  the  promise, 
or  whether  he  admits  it  only  to  prove  the  seduction,  but 
not  to  enhance  the  damages.' 

§  476.  Mitigation. — Proof  of  indifference  on  the  plain- 

'  Dodd  V.  Norris,  3  Camp.  519.   See,  Mead,  7  Wend.  193.    See,  also,  Brown- 
also,  Tullidge  7'.  Wade,  3  Wils.  18.  ell  v.  M'Evven,  5  Denio  367  ;  Wells  v. 

'■'  Foster  v.  Scoffield,    i   Johns.    297  ;  Padgett,  8  Barb.  323. 
Clark  V.  Fitch,  2  Wend.  459;  Gillet  7. 


(")  Stevenson  v.  Belknap,  6  In.  97. 

(•')  Herring  v.  Jester,  2  Houst.  66;  White  v.  Murtland,  71  111.  250;  McAu- 
lay  V.  Birkhead,  13  Ired.  28;  and  to  affect  exemplary  damages,  Clem  z'. 
Holmes,  33  Gratt.  722;  Lavery  v.  Crooke,  52  Wis.  612.  But  contra,  Watson 
V.  Watson,  53  Mich.  168;  Dain  v.  Wycoff,  7  N.  Y.  191. 

(')  White  V.  Murtland,  71  111.  250;  Klopfer  v.  Bromme,  26  Wis.  372. 

('j  Whitney  v.  Elmer,  60  Barb.  250.  Contra,  Parker  v.  Monteith,  7  Ore- 
277. 
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tiff's  part,  in  affording  opportunities  of  criminal  inter- 
course between  his  daughter  and  the  defendant,  may  be 
admitted  in  mitigation  of  damages, (*)  but  not  of  a  seem- 
ing insensibility  on  the  part  of  the  father  to  his  daugh- 
ter's disgrace. (*")  Nor  is  it  competent  for  the  defendant 
to  show  that  the  daughter  consented  willingly  to  the 
seduction,  nor  even  that  she,  in  fact,  seduced  the  defend- 
ant, her  consent  not  depriving  the  plaintiff  of  his  right 
of  action. C)  But  the  unchastity  of  the  daughter  previ- 
ous to  the  defendant's  act  will  mitigate  the  damages,  and 
may  reduce  them  to  mere  compensation  for  loss  of  ser- 
vice and  expense  of  lying  in.  C^)  Nor  can  an  offer  to  marry 
the  female  be  given  in  evidence  to  mitigate  the  dam- 
ages. C)  But  actual  marriage  may  be.(^)  In  an  action  for 
the  seduction  of  the  plaintiff's  daughter,  the  defendant  can 
show  that  the  plaintiff  was  not,  in  fact,  married  to  his  re- 
puted wife,  as  it  shows  that  the  plaintiff  was  not  entitled 
to  the  services  of  his  daughter. (^)  A  recovery  by  the 
daughter  for  the  seduction  where  such  an  action  can  be 
maintained,  does  not  mitigate  the  damages  recoverable 
by  the  father.  C') 

§  477.  Action  by  the  party  seduced. — Where  the  woman 
is  allowed  (by  statute)  to  recover  in  her  own  name  for 
seduction,  the  measure  of  her  recovery  is  subject  to  the 
same  rules.  Thus  a  woman  may  recover  for  wounded 
feelings  and  dishonor,('')  for  loss  of  social  standing,(')  and 

(")  Zerfing  v.  Mourer,  2  Greene  (la.)  520. 

C')  Bolton  V.  Miller,  6  Ind.  262. 

("=)  McAulay  v.  Birkhead,  13  Ired.  28, 

(')  Akerley  v.  Haines,  2  Cai.  292  ;  Hogan  v.  Cregan,  6  Robt.  138. 

{')  White  V.  Murtland,  71  III.  250  ;  Ingersoll  v.  Jones,  5  Barb.  661. 

(0  Eichar  ?'.  Kistler,  14  Pa.  282. 

(s)  Rowland  v.  Rowland,  114  Mass.  517. 

(^)  Pruitt  V.  Cox,  21  Ind.  15. 

(^)  Simons  v.  Busby,  119  Ind.  13. 

Q)  Hawn  v.  Banghart,  76  la.  683. 
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for  consequences  such  as  pregnancy,  childbirth,  sickness, 
and  the  like.O 

§  478.  Criminal  conversation. — In  the  assessment  of 
damages  against  a  co-respondent  in  this  action,  the  meas- 
ure of  damages  is  the  value  of  the  wife  of  whom  the  hus- 
band has  been  deprived. (^)  It  has  been  said  that  the  hus- 
band can  recover  more  than  nominal  damages,  even  if 
he  had  not  lost  the  affection  of  his  wife  by  the  act,  nor 
had  his  family  broken  up,  nor  his  domestic  relations  im- 
paired. ('')  In  a  case  at  Nisi  Prius,  where  the  husband 
was  unaware  of  his  wife's  dishonor  till  she  made  the  dis- 
closure to  him  on  her  dying  bed,  and  he  continued  to 
treat  her  with  great  kindness  till  her  death,  which  occur- 
red in  the  same  month,  Mr.  Justice  Coleridge,  while  in- 
structing the  jury  against  the  allowance  of  vindictive 
damages,  told  them  to  give  damages  for  the  shock  to  the 
husband's  feelings  and  the  loss  of  his  ivifes  society  down 
to  the  time  of  her  death.C^)  In  Yundt  v.  Hartrunft(*) 
Walker,  C.  J.,  said  : 

"  The  degradation  which  ensues,  the  distress  and  mental  an- 
guish which  necessarily  follow,  are  the  real  causes  of  recovery. 
It  has  not  been  the  policy  of  the  law  to  confine  the  recovery  by 
the  injured  party  to  the  precise  amount  of  money  which  he  has 
proved  he  has  lost  by  the  deprivation  of  labor  ensuing  from  the 
injury.  But  the  law  has,  in  a  more  just  spirit,  allowed  a  re- 
covery for  injury  to  family  reputation  and  anguish  growing  out 
of  the  injury.  Nor  is  it  true,  that,  because  appellee  was  absent 
from  home  he  therefore  could  have  sustained  no  loss  of  service 
by  reason  of  his  wife  being  debauched.  He  had  a  right  to  her 
services  in  the  nurture  of  his  children,  as  well  as  a  virtuous  ex- 
ample to  them  by  her.     He  had  the  right  to   the  teachings  of  a 


(•)  McCoy  V.  Trucks,  121  Ind.  292. 

CO  Cowing  V.  Cowing,  33  L.  J.  N.  S.  Prob.  149. 

(•)  Stumm  V.  Hummel,  39  la.  478. 

(■')  Wilton  V.  Webster,  7  C.  &  P.  198. 

f)  41   111.  9,  12. 
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virtuous,  and  not  of  a  depraved  mother  to  his  children.  If  he 
intrusted  their  care  to  a  virtuous  and  undefiled  mother,  and  ap- 
pellant corrupted  and  debased  her,  he  thereby  became  liable  to 
appellee  for  the  neglect  to  her  family  and  her  example  to  her 
children." 

§  479.  Aggravation. — If  the  co-respondent's  fortune 
was  used  by  him  as  a  means  of  the  seduction,  it  is  said, 
in  England,  that  it  may  be  taken  into  account,  but  not 
otherwise. (•■')  In  Peters  v.  Lake  (*")  it  was  held  that  evi- 
dence of  the  defendant's  pecuniary  ability  was  admissible 
as  affecting  the  question  of  exemplary  damages. 

§  480.  Mitigation. — Proof  of  the  ill-treatment  of  the 
wife  by  the  husband  before  the  criminal  intercourse,  may 
be  received  in  mitigation  ;('')  so  may  the  fact  that  the 
plaintiff  is  dissolute  and  immoral;('')  or  that  the  general 
character  of  the  wife  is  bad.('')  In  Conway  v.  Nicol  (^) 
it  was  held  proper  to  show  that  the  wife,  before  her 
marriage,  had  given  birth  to  a  child  ;  but  this  must  be 
taken  in  connection  with  the  fact  that  the  defendant  was 
the  father  of  the  child,  and  that  the  plaintiff's  wife  had 
been  true  to  her  marriage  vows,  except  with  the  defend- 
ant. In  Stumm  v.  Hummel  (^)  it  was  held  competent 
to  show,  for  the  purpose  of  ascertaining  the  amount  of 
damages,  that  the  plaintiff's  wife  had,  before  marriage, 
lived  in  the  defendant's  family,  when  he  had  intercourse 
with  her ;  and  that  he  had  induced  her  to  marry  the 
plaintiff  on  the  ground  that  the  latter  would  make  a  good 
husband,  and   that  he  (the  defendant)  would  continue 

(»)  Cowing  V.  Cowing,  33  L.  J.  N.  S.  Prob.  149. 
C)  66  111.  206. 

("=)  Coleman  v.  White,  43  Ind.  429  ;  Dance  v.  McBride,  43  la.  624;  Palmer 
V.  Crook,  7  Gray,  418. 

(')  Bennett  v.  Smith,  21  Barb.  439. 
if)  Clouser  v.  Clapper,  59  Ind.  548. 
0  34  la.  533. 
(e)  39  la.  478. 
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to  have  intercourse  with  her.  It  was  also  held  that,  if  the 
wife's  bad  conduct  was  confined  to  her  intimacy  with 
the  defendant,  and  the  plaintiff  was  induced  to  marry 
her  on  the  recommendation  that  she  was  a  good  girl, 
then  her  intercourse  with  the  defendant  before  marriage 
could  not  be  considered  in  mitigation  of  damages.  It 
has  been  held  competent  to  show,  in  mitigation  of 
damages,  that  the  plaintiff's  wife  was  an  actress  ;  that  he 
concealed  his  marriage  from  his  wife's  mother,  and  very 
seldom  saw  his  wife,  but  suffered  his  wife  to  remain  liv- 
ing with  her  mother  as  if  she  were  a  single  woman,  and 
allowed  her  to  continue  her  theatrical  performances  in 
her  maiden  name.^ 

Personal  Injury. 

§  481.  General  rule. — We  now  proceed  to  consider  an- 
other class  of  cases,  namely,  actions  for  personal  injuries. 
And  here,  too,  though  malice  is  not  the  gist  of  the  ac- 
tion, the  circumstances  of  the  injury  have  much  bearing 
upon  the  amount  of  loss,  and  matters  of  aggravation  and 
mitigation  become  important.  In  actions  for  personal  in- 
jury, therefore,  much  latitude  is  necessarily  given  the  jury. 
The  Supreme  Court  of  California,  in  enlarging  upon  the 
sound  and  familiar  rule  that  courts  will  not  disturb  the 
verdict  in  cases  of  personal  tort,  unless  it  is  obviously 
not  the  result  of  cool  and  dispassionate  deliberation, 
broadly  declares  that  in  such  actions  "  the  law  does  not 
attempt  to  fix  any  precise  rules  for  the  admeasurement  of 
damages,  but,  from  the  necessity  of  the  case,  leaves  their 
assessment  to  the  good  sense  and  unbiassed  judgment  of 
the   jury."(')     So   the   Supreme   Court   of   the    United 

'  Calcraft  ?'.  Earl  of  Harborough,  4  C.  &  P.  499. 

(')  Alflrich  7>.  Palmer,  24  Cal.  513  ;  rrrr.  Wadsworth  v.  Treat,  43  Me.  163; 
Cofiin  V.  Coffin,  4  Miss,  i  ;  Corn.  ?'.  Sessions  of  Norfolk,  5  Mass.  435. 
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States  say  that  in  these  actions  "there  can  be  no  fixed 
measure  of  compensation  for  the  pain  and  anguish  of 
body  and  mind,  nor  for  the  loss  of  time  and  care 
in  business,  or  the  permanent  injury  to  health  and 
body."(")  The  damages  are  not,  however,  wholly  at 
large,  but  must  be  controlled  by  the  evidence.  ('') 
The  price  at  which  one  would  voluntarily  undergo  pain 
and  disfigurement  is  not  the  measure  of  recovery  for 
such  injury. C')  The  damages  for  a  personal  injury  in  cases 
of  simple  trespass  free  from  malice,  or  of  simple  negli- 
gence (where  the  rule  seems  to  be  the  same),  should,  as 
far  as  a  money  standard  is  applicable,  be  such  as  to  com- 
pensate the  injured  party  for  such  loss  of  time,  medical 
and  other  expenses,  physical  pain  and  mental  distress,  as 
are  fairly  and  reasonably  the  plain  consequences  to  him 
of  the   injury. C)      Where  the   health  of   the   plaintiff. 


(")  Illinois  C.  R.R.  Co.  v.  Barron,  5  Wall.  90,  loz,,  per  Nelson,  J. 

('')  Davis  V.  Central  R.R.  Co.,  60  Ga.  329  ;  Johnson  v.  Tillson,  36  la.  89. 

C)  Union  P.  Ry.  Co.  v.  Miiliken,  8  Kas.  b^-j,  per  Brewer,  J. 

if)  Phillips  V.  Southwestern  Ry.  Co.,  4  O.  B.  D.  406  ;  Wade  v,  Lenoy 
20  How.  34  ;  Vicksburg&  M.  R.R.  Co.  v.  Putnam,  118  U.  S.  545  ;  Hanson 
V.  Fowle,  I  Sawy.  539  ;  Bowas  v.  Pioneer  Tow  Line,  2  Savvy.  21  ;  Potts  v. 
Chicago  C.  Ry.  Co.,  33  Fed.  Rep.  610;  Saldana  •z'.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  43  Fed.  Rep.  862  ;  South  &  N.  A.  R.R.  Co.  v.  McLendon,  63  Ala. 
266;  St.  Louis,  L  M.  &  S.  R.R.  Co.  v.  Cantrell,  37  Ark.  519  ;  Wall  v.  Cam- 
eron, 6  Col.  275  ;  Wall  v.  Livezay,  6  Col.  465  ;  Wallace  v.  Wilmington  & 
N.  R.R.  Co.,  18  Atl.  Rep.  818  (Del.) ;  Peoria  Bridge  Association  v.  Loom  is, 
20  111,  235  ;  Pierce  v.  Millay,  44  III.  189  ;  Chicago  &  A.  R.R.  Co.  v.  Wil- 
son, 63  111.  167;  Chicago  V.  Jones,  66  111.  349;  Chicago  v.  Langlass,  66  111.  361  ; 
Chicago  V.  Elzeman,  71  111.  131  ;  Sheridan  v.  Hibbard,  119  111.  307  ;  Indian- 
apolis V.  Gaston,  58  Ind.  224  ;  Lucas  %>.  Flinn,  35  la.  9  ;  Muldowney  v.  Illi- 
nois C.  Ry.  Co.,  36  la.  462 ;  McKinley  v.  Chicago  &  N.  W.  Ry.  Co.,  44  la. 
314  ;  Morris  v.  Chicago,  B.  &  Q.  R.R.  Co.,  45  la.  29  ;  Stafford  v.  Oskaloosa, 
64  la.  251  ;  Tefft  v.  Wilcox,  6  Kas.  46  ;  Kansas  P.  Ry.  Co.  v.  Pointer,  9 
Kas.  620 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Weaver,  16  Kas.  456  {semble)  ;  Cen- 
tral P.  Ry.  Co.  V.  Kuhn,  86  Ky.  578;  Donnell  v.  Sandford,  11  La.  Ann.  645; 
Mason  v.  Ellsworth,  32  Me.  271  ;  Blackman  v.  Gardiner  &  P.  Bridge,  75  Me. 
214;  Bannon  v.  Baltimore  &  O.  R.R.  Co.,  24  Md.  108;  Huizega  v.  Cutler 
&  S.  Lumber  Co.,  51  Mich.  272  ;  Power  v.  Harlow,  57  Mich.  107;  Sherwood 


62  DAMAGES    IN    ACTIONS    FOR    TORTS.  §  482. 

already  impaired,  was  further  injured  by  the  defendant, 
the  measure  of  damages  is  compensation  for  the  addi- 
tional impairment  of  health,  and  for  obstruction  to  re- 
covery. (•') 

§  482.  Loss  of  time. — Where  the  butler  of  a  London 
club  brought  his  action  against  an  architect  employed 
to  do  repairs  on  the  club-house,  and  his  agents,  and 
averred  that  they  put  in  gas  so  negligently  that  it  ex- 
ploded, and  crippled  the  plaintiff  for  life,  and  he  was  dis- 
charged for  incapacity  to  do  the  duties  of  his  place,  it 
was  insisted  for  the  plaintiff  that  the  measure  of  damages 
was  the  amount  of  money  which  would  be  required  to 
purchase  an  annuity  for  the  plaintiff  equal  to  the  sum 
which  he  was  receiving  from  the  club  ;  but  Lord  Abinger 
ruled  otherwise  ;  and  after  commenting  on  the  fact  that 
neither  party  was  in  actual  fault,  said:  "  If  it  be  asked 
that  the  jury  are  to  give  damages  equal  to  an  annuity,  it 
may  be  demanded,  what  right  has  the  plaintiff  to  calculate 
that  he  would  have  continued  in  office  to  the  end  of  his 
life  ?    I  think  it  would  be  absurd  to  make  the  value  of  the 


V.  Chicago  &  W.  M.  Ry.  Co.,  46  N.  W.  Rep.  773  (Mich.)  ;  Memphis  &  C. 
R.R.  Co.  V.  Whitfield,  44  Miss.  466  ;  West  v.  Forrest,  22  Mo.  344  ;  Russell 
V.  Columbia,  74  Mo.  480;  Sleiner  v.  Moran,  2  Mo.  App.  47  ;  Chicago,  B. 
&  Q.  R.R.  Co.  V.  Starmer,  26  Neb.  630;  Quigley  ?'.  Central  P.  R.R.  Co.,  11 
Nev.  350;  Cohen  v.  Eureka  &  P.  R.R.  Co.,  14  Nev.  376;  Ransom  v.  New 
York  &  E.  Ry.  Co.,  15  N.  Y.  415  ;  Morse  v.  Auburn  &  S.  Ry.  Co.,  10  Barb. 
621  ;  Quinn  v.  Long  Island  R.R.  Co.,  34  Hun  331  ;  Rown  v.  Christopher 
&  T.  S.  R.R.  Co.,  34  Hun  471  ;  Harding  t^.  New  York,  L.  E.  &  W.  R.R. 
Co.,  36  Hun  72;  Keyes  v.  Devlin,  3  E.  D.  Smith,  518  ;  Brignoli  v.  Chicago 
&  G.  E.  R.R.  Co.,  4  Daly  182;  Oliver  v.  North  P.  T.  Co.,  3  Ore.  84  ;  Penn- 
sylvania &  O.  C.  Co.  V.  Graham,  63  Pa.  290 ;  Scott  v.  Montgomerj',  95  Pa. 
444  ;  Houston  &  T.  C.  Ry.  Co.  v.  Boehm,  57  Tex.  152;  Giblin  v.  Mclntyre, 
2  Utah  384;  Daingerlield  7/.  Thompson,  33  Gratt.  136;  Wilson  v.  Wheel- 
ing, 19  W.  Vn,  323;  Goodno  v.  Oshkosh,  28  Wis.  300;  Stewart  v.  Ripon, 
38  Wis.  584;  Hulchan  v.  Green  Bay,  W.  &  S.  P.  R.R.  Co.,  68  Wis.  520; 
King  V.  Oshkosh.  75  Wis.  517. 
(•)  Bray  v.  Latham,  81  Cia.  640. 
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0 


annuity  the  measure  of  the  damages."  ^  In  determining 
this  item  of  compensation,  the  profits  of  a  future  busi- 
ness of  which  the  plaintiff  has  been  deprived,  are  in  gen- 
eral too  remote  as  an  element  in  the  estimate  of  the  dam- 
ages, although  it  has  been  said  that  he  is  entitled  to 
recover  for  the  diminution  of  the  receipts  of  his  business, 
resulting  from  such  inability  to  attend  to  it,  as  the  injury 
caused  him.C)  This  latter  point  is  distinctly  held  in 
Hanover  R.R.  Co.  v.  Coyle.(^)  The  plaintiff  in  that 
case  was  a  peddler,  and  on  the  trial  below,  offered  to 
prove  the  nature  and  character  of  his  business,  the  extent 
of  his  loss  of  time,  also  of  the  percentage  on  the  goods 
sold  by  him  in  his  usual  course  of  business,  the  loss  of 
interest  of  money  received  for  the  same,  in  consequence 
of  the  injuries  received,  and  the  annual  amount  of  sales 
made  by  him.  The  evidence  was  admitted  against  the 
objection  of  the  defendant,  who  excepted.  On  error  it 
was  held  by  the  Supreme  Court  that  the  evidence  had 
been  correctly  admitted  as  bearing  directly  upon  the 
question  of  damages,  in  affording  a  means  of  computing 
the  plaintiff's  loss  for  the  time  he  was  confined  by  his  in- 
juries, and  prevented  from  carrying  on  his  business. ('') 
When  damages  are  claimed  for  loss  of  business,  and  no 
proof  is  offered  of  the  value  of  the  business,  no  damages 
on  that  account  can  be  given. ('^)  In  assault  and  battery, 
the  plaintiff  can  recover  the  expense  of  hiring  labor 
while  unable  to  perform  work  which  he,  when  well,  per- 
formed himself,(*)  but  the  expenses  of  living  cannot  be 

'  Rapson  v.  Cubitt,  i  Car.  &  Marsh.  64. 


(»)  Kinney  v.  Crocker,  18  Wis.  74, 

C)  55  Pa.  396. 

(')  See  this  question  discussed  fully,  §  180. 

(<>)  Klein  v.  Second  Avenue  R.R.  Co.,  54  N.  Y.  Super.  Ct.  164. 

(•)  Ashcraft  v.  Chapman,  38  Conn.  230. 
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included  in  the  damages  in  addition  to  the  value  of  the 
plaintiff's  time.C') 

§  483.  Medical  expenses. — The  medical  expenses,  in- 
cluding the  cost  of  medicine  and  nursing,  may  always  be 
recovered.  (^)  The  plaintiff  may  recover,  as  part  of  his 
damages,  the  amount  of  a  surgeon's  bill  which  he  in- 
curred for  treating  his  injuries,  although,  before  the  trial, 
the  bill  had  been  voluntarily  paid  by  the  trustees  of  the 
township,  to  whom  he  was  under  no  legal  liability  to  re- 
fund the  amount. C)  He  may  recover  them,  although 
they  are  yet  unpaid, ('^)  and  he  may  recover  compensation 
for  the  services  of  a  daughter  in  nursing  him,  though  the 
services  were  rendered  gratuitously. (')  The  amount 
reasonably  paid  for  going  to  a  distant  city  for  special 
medical  treatment  may  be  recovered. (^)  Medical  ex- 
penses may  be  recovered,  though  not  specially  named  in 
the  declaration. (^)  But  it  is  not  enough  to  show  the 
amount  paid  for  medical  expenses  ;  it  must  also  appear 
that  the  amount  is  a  reasonable  one.(^) 

§  484.  Mental  and  physical  suffering. — Future  suffering 
is  to  be  considered. C")  Where  a  surgeon  is  sued  for  mal- 
practice compensation  is  not  to  be  recovered  for  the 
whole   amount    of   suffering,  but   only  such    additional 


(»)  Graeber  v.  Derwin,  43  Cal.  495. 

C")  See,  in  addition  to  the  authorities  cited  in  §  481,  the  following  :  Beards- 
ley  V.  Svvann,  4  McLean  333  ;  Metcalf  v.  Baker,  57  N.  Y,  662  ;  Sheehan  v. 
Edgar,  58  N.  Y.631. 

{")  Klein  v.  Thompson,  19  Oh.  St.  569. 

(•')  Lunsford  v.  Walker,  8  So.  Rep.  386  (Ala.) ;  Donnelly  v.  Hufschmidt, 
79  Cal.  74. 

("J  Varnham  v.  Council  Bluffs,  52  la.  698. 

0  Sherwood  v.  Chicago  &  W.  M.  Ry.  Co.,  46  N.  W.  Rep.  773  (Mich.). 

{«)  Folsom  V.  Underhill,  36  Vt.  580. 

('■;  Gumb  V.  Twenty-third  St.  Ry.  Co.,  114  N.  Y.  411. 

C")  Fry  7A  Dubuque  &  S.  W.  R.R.  Co.,  45  la.  416  ;  Aaron  v.  Second  Ave. 
R.R.  Co.,  2  Daly  127;    Stewart  v.  Ripon,  38  Wis.  584. 
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suffering  as  was  caused  by  the  malpractice.^)  Where  a 
man  who  was  suffering  from  hernia  was  wrongfully  ex- 
pelled from  a  railroad  train,  it  was  held  that  the  fact  of 
his  hernia  might  be  shown,  though  no  aggravation  of  his 
injury  was  proved ;  for  it  tended  to  show  increased  men- 
tal suffering.C")     Thomas,  J.,  said  : 

"The  conductor  put  the  plaintiff  in  fear  by  compelling  him  to 
accept  the  alternative  of  jumping  from  the  platform  or  being 
pushed  off  in  the  dark,  while  the  train  was  moving  very  fast, 
as  it  appeared  to  the  plaintiff,  and  his  fear  must  naturally  have 
been  greatly  intensified  by  reason  of  his  physical  condition, 
and  it  was  proper  to  put  the  jury  in  possession  of  all  the  facts 
relating  to  his  physical  condition,  for  the  purpose  of  ascertaining 
the  extent  of  his  mental  suffering  as  an  element  of  damage." 

§  485.  Loss  of  capacity  to  labor. — Compensation  should 
be  given  for  permanent  disability  or  loss  of  capacity  for 
labor.C)    And  in  ascertaining  the  proper  amount  in  case 


C)  Wenger  v.  Calder,  ;8  111.  275. 

C)  Fellz/.  Northern  P.  R.R.  Co.,  44  Fed.  Rep.  248. 

(f)  Phillips  V.  Southwestern  Ry.  Co.,  4  Q.  B.  D.  406;  Fair  v,  London  & 
N.  W.  Ry.  Co.,  21  L.  T.  Rep.  326;  Vicksburg  &  M.  R.R.  Co.  -v.  Putnam, 
118  U.  S.  545  ;  Potts  V.  Chicago  C.  Ry.  Co.,  33  Fed.  Rep.  610 ;  Campbell  v. 
Pullman  P.  C.  Co.,  42  Fed.  Rep.  484  ;  South  &  N.  A.  R.R.  Co.  v.  McLen- 
don,  63  Ala.  266;  Cameron  v.  Vandegriff,  13  S.  W.  Rep.  1092  (Ark.). 
Wallace  v.  Wilmington  &  N.  R.R.  Co.,  18  Atl.  Rep.  818  (Del.)  ;  Frink  v. 
Schroyer,  18  111.  416;  Pierce  v.  Millay,  44  111.  189;  Chicago  v.  Langlass,  52 
III.  256  :  66  111.  361  ;  Toledo,  W.  &  W.  Ry.  Co.  v.  Baddeley,  54  111.  19 ;  Chi- 
cago &  A.  R.R.  Co.  V.  Wilson,  63  111.  167;  Chicago  v.  Jones,  66  111.  349; 
Chicago  V.  Elzeman,  71  111.  131  ;  Sheridan  v.  Hibbard,  119  111.  307  ;  Indian- 
apolis V.  Gaston,  58  Ind.  224 ;  McKinley  v.  Chicago  &  N.  W.  Ry.  Co.,  44  la. 
314  ;  Morns 7/.  Chicago,  B.  &  Q.  R.R.  Co.,  45  la.  29  ;  Stafford  v.  Oskaloosa, 
64  la.  251  ;  Knapp  v.  Sioux  City  &  P.  Ry.  Co.,  71  la.  41  ;  Tefft  v.  Wilcox,  6 
Kas.  46 ;  Kansas  P.  Ry.  Co.  v.  Pointer,  9  Kas.  620 ;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Weaver,  16  Kas.  456  {semblc)  ;  Central  P.  Ry.  Co.  v.  Kuhn,  86  Ky. 
578;  Donnell  v.  Sandford,  11  La.  Ann.  645  ;  Blackman  7/.  Gardiner  &  P. 
Bridge,  75  Me.  214;  McMahon  v.  Northern  C.  Ry.  Co.,  39  Md.  438  ;  Mem- 
phis &  C.  R.R.  Co.  V.  Whitfield,  44  Miss.  466  ;  Whalen  v.  St.  Louis,  K.  C. 
&  N.  Ry.  Co.,  60  Mo.  323  ;  Ridenhour  v.  Kansas  City  C.  Ry.  Co.,  13  S.  W. 
Rep.  889  (Mo.)  ;  Steiner  v.  Moran,  2  Mo.  App.  47  ;  Chicago,  B.  &  Q.  R.R. 
Vol.  II.— s 
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of  disability,  the  jury  may  take  into  consideration  the 
nature  of  the  plaintiff's  previous  occupation, C)  and  the 
kind  and  amount  of  physical  and  mental  labor  to  which 
he  has  been  accustomed. (^)  In  Fulsome  v.  Concord, C') 
it  was  held  correct  to  instruct  the  jury  that  in  estimating 
the  plaintiff's  prospective  damages  they  should  reduce 
his  losses  to  their  present  worth,  or  to  such  a  sum  as, 
being  put  at  interest,  would  amount  to  the  sum  they 
found  the  plaintiff  would  lose  in  the  future,  by  the  in- 
juries. In  Texas  it  has  been  said  that  in  actions  for 
personal  injury  where  the  basis  of  damages  is  the  re- 
duced capacity  to  earn  money,  it  is  error  to  instruct  the 
jury  to  give  the  plaintiff  a  sum  which  put  at  interest  will 
produce  annually  a  sum  equal  to  the  difference  between 
what  he  could  earn  before  and  after  the  injury.  They 
should  be  instructed  to  give  an  amount  which  would 
purchase  an  annuity  equal  to  the  difference  during  the 
probable  life  of  the  plaintiff,  calculated  upon  a  reliable 
estimate  of  the  average  duration  of  human  life.(*^)  In 
estimating  this  amount,  life  tables  may  be  used.C)  Evi- 
dence of  the  plaintiff's  habitual  drunkenness,  incapacitat- 

Co.  V.  Starmer,  26  Neb.  630;  Cohen  v.  Eureka  «&  P.  R.R.  Co.,  14  Nev.  376  ; 
Holyoket/.  Grand  T.  Ry.  Co.,  48  N.  H.  541  ;  Filer  v.  New  York  C.  R.R. 
Co.,  49  N.  Y.  42  ;  Oliver  v.  North  P.  T.  Co.,  3  Ore.  84  ;  Pennsylvania  & 
O.  C.  Co.  V.  Graham,  63  Pa.  290 ;  Pittsburg,  A.  &  M.  P.  Ry.  Co.  v.  Dona- 
hue, 70  Pa.  119;  Scott  V.  Montgomery,  95  Pa.  444;  Houston  &  T.  C.  R.R. 
Co.  7/.  Willie,  53  Tex.  318  ;  Houston  &  T.  C.  Ry.  Co.  v.  Boehm,  57  Tex.  152; 
Giblin  v.  Mclntyre,  2  Utah  384  ;  Weisenberg  v.  Appleton,  26  Wis.  56  ; 
Goodno  V.  Oshkosh,  28  Wis.  300;  Hulehan  v.  Green  Bay,  W.  &  S.  P.  R.R. 
Co.,  63  Wis.  520  ;  King  v.  Oshkosh,  75  Wis.  517, 

C")  Nebraska  City  ?'.  Campbell,  2  Black  590 ;  Moore  v.  Central  R.R.,  47 
la.  688  ;  Caldwell  v.  Murphy,  11  N.  Y.  416  ;  Nones  v.  Northouse,  46  Vt.  587  ; 
Ripon  V.  ]}ittel,  30  Wis.  614. 

(•■;  Ballou  V.  Farnum,  11  AH.  73. 

('•)46Vt.  135. 

('•)  Houston  &  T.  C.  R.R.  Co.  v.  Willie,  53  Tex.  318. 

(•)  Vicksburg  &  M.  R.R.  Co.  v.  Putnam,  118  U.  S.  545  ;  Knapp  v.  Sioux 
City  &  P.  Ry.  Co.,  71  la.  41. 
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ing  him  for  labor,  is  proper  in  reference  to  the  amount 
of  the  compensatory  damages  he  should  receive  for  a 
permanent  disability. ('')  Damages  for  permanent  de- 
formity, resulting  from  an  injury,  may  be  allowed,  but 
not  the  expenses  of  surgical  operations  undertaken  after 
the  wound  is  healed,  for  the  purpose  of  removing  the 
blemish.(^) 

§  486.  Action  by  married  woman  or  minor. — Where  the 
suit  is  by  a  married  woman,  her  loss  of  time  is  no  part  of 
the  injury  for  which  compensation  can  be  given.  Her  time 
and  service  belong  to  the  husband,  and  for  a  loss  of  them 
he  must  sue  alone. C")  And  for  the  same  reason  she 
cannot  recover  the  amount  of  medical  expenses,  unless 
actually  paid  out  of  her  separate  estate.  ('^)  She  may 
recover  compensation  for  her  pain  and  suffering,  (')  and 
it  is  held  that  she  may  recover  for  permanent  impairment 
of  her  earning  capacity.C)     In  New  York  she  is  allowed 


C)  Cleveland  &  P.  R.R.  Co.  v.  Sutherland,  19  Oh.  St.  151. 

(*>)  The  Oriflamme,  3  Savvy.  397  ;  Karr  v.  Parks,  44  Cal.  46. 

("•)  Ohio  &  M.  Ry.  Co.  v.  Cosby,  107  Ind.  32 ;  Thomas  v.  Brooklyn,  58  la. 
438;  Jordan  v.  Middlesex  R.R.  Co.,  138  Mass.  425;  Klein  v.  Jewett,  26  N. 
J.  Eq.  474  ;  Barnes  v.  Martin,  15  Wis.  240.  Therefore  it  is  error  to  instruct 
the  jury  that  the  damages  under  statutes  giving  an  action  for  causing  death, 
are  the  same  in  the  case  of  a  married  and  an  unmarried  woman.  An  un- 
married woman  is  entitled  to  her  whole  earnings.  The  time  of  a  married 
woman  is  not  exclusively  her  own,  but  a  portion  of  it  must  be  devoted  to  the 
care  of  the  family  and  aiding  her  husband.      Stulmuller  v.   Cloughly,  58  la. 

738. 

C^)  Tompkins  v.  West,  56  Conn.  478  ;  Lewis  v.  Atlanta,  'j']  Ga.  756  ;  Ohio 
&  M.  Ry.  Co.  V.  Cosby,  107  Ind.  32;  Jordan  v.  Middlesex  R.R.  Co.,  138 
Mass.  425  ;  Klein  v.  Jewett,  26  N.  J.  Eq.  474;  Burnham  v.  Webster,  54  N. 
Y.  Super.  Ct.  30. 

if)  Green  v.  Pennsylvania  R.R.  Co.,  36  Fed.  Rep.  66;  Tompkins?'.  West, 
56  Conn.  478;  Johnson  v.  Baltimore  &  P.  R.R.  Co.,  17  D.  C.  (6  Mack.) 
232 ;  Ohio  &  M.  Ry.  Co.  v.  Cosby,  107  Ind.  32 ;  Jordan  v.  Middlesex  R.R. 
Co., 138  Mass.  425  ;  Klein  v.  Jewett,  26  N.  J.  Eq.  474. 

(f)  Ohio  &  M.  Ry.  Co.  v.  Cosby,  107  Ind.  32  ;  Jordan  z^-.  Middlesex  R.R. 
Co.,  138  Mass.  425, 
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to  recover  for  the  loss  of  her  earning  power  over  and 
above  her  domestic  services  ;  (")  and  it  has  been  held  that 
she  may  recover  for  inability  to  perform  services  personal 
to  herself,  such  as  dressing  and  eating.(^)  A  minor  can- 
not recover  for  loss  of  time  or  earning  capacity  during 
his  minority.^)  He  may  recover  for  his  mental  and 
physical  suffering,  and  for  any  permanent  injury. C^)  But 
it  has  been  held  that  a  minor  without  parent  or  guardian 
may  recover  compensation  for  medical  expenses.(^) 

§  487.  Mitigation — Provocation. —  One  of  the  simplest 
forms  of  mitigatory  evidence  is  always  provocation.  "  In 
actions  for  personal  wrongs  and  injuries,"  says  Lord  Ab- 
inger,' at  Nisi  Prius,  "a  defendant  who  does  not  deny 
that  the  verdict  must  pass  against  him,  may  give  evi- 
dence to  show  that  the  plaintiff  in  some  degree  brought 
the  thing  upon  himself."  So,  in  an  action  for  assault 
and  battery,  a  libel  published  by  the  plaintiff  on  the  de- 
fendant may  be  given  in  evidence  in  mitigation  of  dam- 
ages, even  though  it  be  at  the  time  the  subject  of  a  cross- 
action  ;  but  that  being  so,  the  defendant  ought  not  to 
derive  much  advantage  from  it  in  mitigating  the  dam- 
ages.' The  provocation,  to  entitle  it  to  be  given  in  evi- 
dence in  mitigation  of  damages,  must  be  so  recent  and 
immediate  as  to  induce  a  presumption  that  the  violence 
done  was  committed  under  the  immediate  influence  of 
the  feelings  and  passions  excited  by  it.(^)     In  an  action 

'  Fraser  r.  Berkeley,  7  C.  &  P.  621.  '  Ibid, 


(")  Brooks  V.  Schvverin,  54  N.  Y.  343;  Minick  7'.  Troy,  19  Hun  253; 
Blaechinska  v,  Howard  Mission,  etc.,  56  Hun  322. 

(•')  Johnson  v.  Baltimore  &  P.  R.R.  Co.,  17  D.  C.  (6  Mack.)  232. 

(■)  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Evansich,  63  Tex.  54  ;  Texas  &  P.  Ry.  Co. 
V.  Morin,  66  Tex.  225. 

C)  McMil  an  v.  Union  P.  B.  W.,  6  Mo.  App.  434. 

(')  Forbes  v.  Loftin,  50  Ala.  396. 

0  Murphy  v.  McGrath,  79  111.  594;  Ireland  ?/.  Klliolt.  i  l:\.  47.  ;  Turner 
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for  an  assault  and  battery,  where  the  altercation  grew 
out  of  a  question  of  veracity  between  the  parties,  the 
defendant  was  allowed  to  show  that  the  truth  of  the 
matter  in  dispute  was  with  him,  in  mitigation  of  dam- 
ages.C*)  In  Cushman  v.  Waddell.C*)  which  was  an  ac- 
tion by  a  schoolmaster  against  a  parent  for  a  severe  beat- 
ing, the  court  held  that  no  provocation  could  excuse  the 
defendant  from  making  full  compensation  for  all  the  in- 
jury the  plaintiff  had  suffered  by  the  unlawful  attack  on 
his  person.  But  if  the  jury  were  satisfied  that,  without 
any  previous  malice  towards  the  plaintiff  or  any  deliber- 
ate design  to  injure  him  in  person  or  the  estimation  of 
the  public,  he  acted  in  the  heat  of  passion,  caused  by  the 
appearance  and  account  of  his  son,  it  was  a  circumstance 
which  ought  to  operate  powerfully  to  reduce  the  damages 
to  such  as  were  compensatory.  Mere  words  may  be 
proved  in  mitigation  of  damages. (*")  But  words  uttered 
by  the  plaintiff  against  the  defendant  on  a  former  occa- 
sion, and  repeated  to  the  defendant,  are  not  admissible 
in  mitigation. ('')  The  fact  that  the  parties  fought  by 
mutual  agreement  may  be  shown  in  mitigation. (*")  But 
in  an  action  by  a  husband  and  wife  for  an  assault  and 
battery  on  the  wife,  previous  misconduct  of  the  husband 
cannot  be  received  in  mitigation.  Nor,  it  seems,  where 
the  misconduct  consisted  in  fraudulently  obtaining  pos- 


V.  Footman,  71  Me.  218;  Gaither  v.  Blowers,  11  Md.  536  ;  Byers  v.  Homer, 
47  Md.  23  ;  Tyson  v.  Booth,  100  Mass.  258  ;  Martin  v.  Minor,  50  Miss.  42  ; 
Collins  V.  Todd,  17  Mo.  537;  Corning  v.  Corning,  6  N.  Y.  97;  Willis  v.  For- 
rest, 2  Duer  310;  Johnston  7/.  Crawford,  62  N.  C.  (Phillips)  342. 

Provocation  does  not  mitigate  compensatory  damages  :  Goldsmith  v.  Joy, 
61  Vt.  488. 

(;\)  Marker  v.  Miller,  9  Md.  338. 

CO   I  Bald.  57. 

(■=)  Keyes  v.  Devlin,  3  E.  D.  Smith  518. 

('')  Jarvis  v.  Manlove,  5  Harr.  452. 

{')  Barholt  v.  Wright,  45  Oh.  St.  177. 
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session  of  premises,  and  the  assault  and  battery  were  per- 
petrated in  forcibly  turning  out  the  fraudulent  occu- 
pant, could  such  fraud  be  shown  in  mitigation  of  any 
real  damages  sustained  by  him.  It  could  be  received 
in  mitigation  of  exemplary  damages  only,  and  then  only 
where  the  fraud  or  its  discovery  was  very  recent  and  the 
defendant  acted  under  the  consequent  excitement  of  the 
moment.  (**) 

§  488.  Bad  character  of  the  plaintiff.  —  The  plaintiff's 
bad  character  and  association  with  persons  of  ill  repute 
does  not  palliate  an  assault,  and  cannot  mitigate  the  dam- 
ages.(^)  Nor  can  a  person  guilty  of  wilful  assault  and 
battery  show  that,  from  the  intemperate  habits  of  the 
other  party,  the  injury  was  more  aggravated  than  it 
would  have  been  upon  a  person  of  temperate  habits.  (°) 

§  489.  Criminal  conviction. — Nor  can  the  defendant  in 
a  civil  action  for  an  assault  and  battery  be  permitted  to 
prove  in  mitigation  of  damages  that  he  had  been  in- 
dicted, convicted,  and  fined  for  the  same  offense.  An 
indictment  is  intended  as  a  vindication  of  public  justice  ; 
an  action  is  brought  for  compensation  for  private  in- 
jury. The  object  of  the  two  proceedings  is  entirely 
distinct,  and  the  one  should  not  interfere  with  the  course 
of  the  other. ('^)  So  the  fact  that  only  a  nominal  fine  has 
been  paid  in  a  criminal  action  will  not  increase  damages.(*) 

(")  Jacobs  V.  Hoover,  9  Minn.  204. 

('')  Bruce  v.  Priest,  5  All.  100;  Johnson  v.  Wells,  6  Nev.  224;  Corning  v. 
Corning,  6  N.  Y.  97.  Hut  contra.  Abbot  v.  Tolliver,  71  Wis.  64,  in  which 
case  Cole,  C.  J.,  said  (at  p.  70) :  "  The  fact  of  chastity,  as  well  as  other  per- 
sonal virtues  and  business  qualifications,  would  be  proper  matters  for  a  jury 
to  consider  in  making  up  their  verdict  as  to  what  damages  should  be  given 
as  a  compensation  for  the  injury." 

(')  Littlehale  v.  Dix,  ir  Cush.  364. 

('')  Lucas  V.  Flinn,  35  la.  9;  Wheatley  v.  Thorn,  23  Miss.  62;  Wolff  v. 
Cohen,  8  Rich.  L.  144. 

(')  Honaker  v.  Howe,  19  Gratt.  !;o. 
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§  490.  Circumstances  of  the  parties. — The  amount  of 
darmores  is  not  affected  by  the  wealth  or  poverty  of  the 
plaintiff. (")  Nor  can  he  augment  damages  by  proving 
that  he  has  a  wife  and  several  small  children. (^')  In  Illi- 
nois Central  R.R.  Co.  v.  Nelson, (')  an  action  for  being 
wrongfully  put  off  a  train,  it  was  held  error  to  charge  the 
jury  that  they  were  "  not  confined  to  the  same  amount 
of  damages  or  the  same  rules  as  if  the  suit  was  between 
individuals,  as  the  public  have  an  interest  in  such  cases 
which  may  be  considered  and  looked  to  in  assessing 
the  damages."  In  Toledo,  Wabash  &  W.  Ry.  Co.  v. 
Smith  (^)  it  was  held  to  be  error  to  tell  the  jury  that  in 
assessing  damages  against  a  company  and  a  conductor, 
for  expelling  the  plaintiff  from  the  cars,  they  could  con- 
sider the  ability  of  the  company  to  pay. 

§  491.  Avoidable  consequences. — Where  the  plaintiff 
was  injured  by  a  train,  but  did  not  employ  a  physician 
for  a  week  after  the  injury,  it  was  held  that  she  was 
bound  to  take  ordinary  care  to  make  the  damages  as 
small  as  possible,  and  if  she  did  not,  she  could  not  re- 
cover for  the  damages  resulting. (") 


(»)  Barbour  Co.  v.  Horn,  48  Ala.  566  ;  Shea  v.  R.R.  Co.,  44  Cal.  414  ;  Ma- 
lone  V.  Hawley,  46  Cal.  409;  Vosberg  v.  Putney,  47  N.  W.  Rep.  99  (Wis.), 
(wealth  of  father  of  minor  plaintiff).  But  contra,  Cochran  t/.  Ammon,  16  111. 
316,  where  Skinner,  J.,  said  :  "  The  pain  and  suffering  may  be  much  greater 
where,  from  his  pecuniary  condition,  the  husband  is  unable  to  furnish  medi- 
cal aid,  remedies,  apartments,  and  nursing,  such  as  ample  means  would 
afford,"  and  therefore  the  pecuniary  condition  of  the  husband  "tended  to 
show  the  extent  of  the  injury  to  the  wife."  In  accordance  with  this  case  is 
Eltringham  v.  Earhart,  67  Miss.  488. 

C)  Chicago  V.  O'Brennan,  65  111.  160;  Pittsburg,  F.  W.  &  C.  Ry.  Co.  v. 
Powers,  74  III.  341  ;  Stockton  v.  Frey,  4  Gill  406;  Louisville  &  N.  R.R.  Co. 
V.  Gower,  85  Tenn.  465. 

(-=)  59  111.  no. 

{')  57  111.  517. 

C)  AUender  v.  Chicago,  R.  I.  &  P.  R.R.  Co.,  37  la.  264. 
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§  492.  Forms  of  action. — *  Trover  is  the  form  of  action 
prescribed  by  the  common  law,  where  damages  are  de- 
manded for  specific  personal  property  which  has  been 
wrongfully  appropriated,  or,  in  miore  technical  language, 
converted  to  the  use  of  any  other  than  its  rightful  owner. 
It  was  often  brought  at  the  option  of  the  plaintiff  in  cases 
where  assumpsit,  and  in  others  where  trespass,  or  replevin, 
would  lie.'  The  consequences  flowing  from  the  election 
of  assumpsit  are  well  stated  in  the  language  of  Lord 
Ellenborough,  C.  J.  : 

"  In  bringing  an  action  for  money  had  and  received,  instead 
of  trover,  the  plaintiff  does  no  more  than  waive  any  complaint, 
with  a  view  to  damages,  of  the  tortious  act  by  which  the  goods 
were  converted  into  money,  and  takes  to  the  net  proceeds  of  the 
sale   as  the  value  of  the  goods,(»)   subject,  of  course,  to  all  the 

'  Barker  i>.  Cory,  15  Oh.  9. 


(")  De  Clerq  v.  Mungin,  46  111.  112. 
(72) 


§  492-  FORMS    OF    ACTION.  '] ^ 

consequences  of  considering  the  demand  in  question  as  a  debt, 
and,  amongst  others,  to  that  of  the  defendants  having  a  right  of 
set-off,  if  they  should  happen  to  have  any  counter-demand 
against  the  plaintiff."  '  ** 

Assumpsit  for  money  had  and  received  is  the  proper 
form  of  action  when  the  defendant  has  received  money, 
or  what  is  to  be  treated  as  such,  to  the  use  of  the  plain- 
tiff ;  but  it  will  not  lie  for  stocks,  goods,  or  other  articles, 
unless  by  the  understanding  of  the  parties  they  were  to 
be  treated  as  money.  Accordingly,  where  the  plaintiff 
sued  in  this  form  of  action,  at  a  time  when  gold  had  risen 
to  a  premium,  to  recover  a  sum  of  gold  which  had  been 
deposited  with  the  sheriff's  deputy  as  bail,  the  recovery 
was  limited  to  the  value  of  the  gold  as  money,  with  in- 
terest. ('')  But  in  an  action  of  trover,  for  the  value  of 
certain  special  deposits  in  coin,  it  was  held,  by  the' 
Supreme  Court  of  Missouri,  that  the  measure  of  damages 
was  the  value  of  the  coin  at  the  date  of  its  conversion. (^) 
In  Stevens  v.  Low  '  where  goods  having  been  sold  at  an 
agreed  price,  to  be  paid  in  notes,  and  delivered  condi- 
tionally, and  the  condition  being  broken,  trover  was 
brought  for  the  goods,  the  court  said  that  if  assumpsit 
had  been  brought,  the  plaintiff  would  have  been  entitled 
to  the  azreed  value  ;  but  that  in  trover  the  value  and  in- 
terest  was  the  true  measure,  and  that  the  defendant  was 
at  liberty  to  show  that  the  value  of  the  property  was 
much  less  than  the  agreed  price.  And  this  is  in  accord- 
ance with  the  analogous  cases  brought  on  implied  or  ex- 
press warranties  of  chattels,  which  will  be  considered 
later. 

'  Hunter  z'.  Prinsep,  lo  East  378,  391.         '  2  Hill  132. 


(')  Frothingham  v.  Morse,  45  N.  H.  545. 

(*>)  Coffey  V.  National  Bank  of  Missouri,  46  Mo.  140. 
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§  493.  General  rule  in  cases  of  conversion. — We  now 
come  to  the  examination  of  the  rules  which  govern  dam- 
ages in  the  common-law  action  of  trover,  or  in  actions 
where  redress  is  demanded  for  the  wrongful  conversion 
of  specific  articles  of  personal  property.  In  an  action 
for  the  conversion  of  personal  property,  the  measure  of 
damages  is  the  value  of  the  property  at  the  time  of  the 
conversion,  with  interest. (*) 

§  494.  Conversion  by  temporary  wrongful  use. — Although 


(")  Watson  V.  McLean,  i  E.  B.  &  E.  75  ;  Mulliner  z'.  Florence,  3  Q.  B.  Div. 
484;  Reid  V.  Fairbanks,  13  C.  B.  692;  Johnson  v.  Lancashire  «&  Y.  R3.  Co., 

3  C.  P.  D.  499 ;  Watt  v.  Potter,  2  Mas.  ^^ ;  Scull  v.  Briddle,  2  Wash.  C.  C. 
150  ;  Williams  v.  Crum,  27  Ala.  468  (semble);  Ryburn  v.  Pryor,  14  Ark.  505; 
Jefferson  v.  Hale,  31  Ark.  286  ;  Cassin  z/.  Marshall,  18  Cal.  689;  Barrante  v. 
Garratt,  50  Cal.  112  ;  Sutton  v.  Dana,  25  Pac.  Rep.  90  (Col);  Swift  v.  Bar- 
num,  23  Conn.  523  {semble);  Hurd  v.  Hubbell,  26  Conn.  389;  Cook  v. 
Loomis,  26  Conn.  483;  Vaughan  v.  Webster,  5  Harr.  256;  Robinson  v. 
Hartridge,  13  Fla.  501  ;  Skinner  ^'.  Pinney,  19  Fla.  42;  Riley  v.  Martin,  35 
Ga.  136 ;  Keagg^  v.  Hite,  12  111.  99 ;  Sturges  v.  Keith,  57  111.  451  ;  Tripp  z/. 
Grouner,  60  111.  474;  Yater  v.  Mullen,  24  Ind.  277  ;  Cutter  v.  Fanning,  2  la. 
580;  Robinson  v.  Hurley,  ri  la.  410;  Russell  7/.  Huiskamp,  jj  la.  727; 
Sanders  v.  Vance,  7  T.  B.  Mon.  209 ;  Freeman  v.  Luckett,  2  J.  J.  Marsh  390; 
Daniel  v.  Holland,  4  J.  J.  Marsh  18;  Justice  v.  Mendell,  14  B.  Mon.  12; 
Chamberlain  v.  Worrell,  38  La.  Ann.  347  ;  Hayden  v.  Bartlett,  35  Me,  203  ; 
Robinson  v.  Barrows,  48  Me.  186;  Stirling  t/.  Garritee,  18  Md.  468;  Hopper 
V.  Haines,  71  Md.  64  ;  Beecher  v.  Denniston,  13  Gray  354  ;  Symes  v.  Oliver, 
13  Mich.  9;  Ripley  v.  Davis,  15  Mich.  75  ;  Allen  v.  Kinyon,  41  Mich.  281  ; 
Chaser/.  Blaisdell,  4  Minn.  90;  Murphy?'.  Sherman,  25  Minn.  196;  Carter 
?'.  Feland,  17  Mo.  383  ;  Polk  v.  Allen,  19  Mo.  467  ;  Spencer  t^.  Vance,  57  Mo. 
427  ;  Charles  v.  St.  Louis  &  I.  M.  R.R.  Co.,  58  Mo.  458  ;  Carlyon  v.  Lannan, 

4  Nev.  156;  Newman  T/.  Kane,  9  Nev.  234 ;  Andrews  v.  Durant,  18  N.  Y. 
496;  Griswold  7/.  Haven,  25  N.  Y.  595;  McCormick  7/.  Pennsylvania  C.  R.R. 
Co.,  49  N.  Y.  303  ;  Mechanics'  &  T.  Bank  7/.  Farmers'  &  M.  Nat.  Bank,  60 
N.  Y.  40  ;  Wchle  v.  Haviland.  69  N.  Y.  448  ;  Prince  t.  Conner,  69  N.  Y.  608; 
Cutler  V.  James  Goold  Co.,  43  Hun  516  ;  King  ?'.  Orser,  4  Duer  431  ;  Devlin 
V.  Pike,  5  Daly  85  ;  Dixon  v.  Caldwell,  15  Oh.  St.  412  ;  Hillcbrant?'.  Brewer, 
6  Tex.  45  ;  Hatcher?'.  Pelham,  31  Tex.  201  ;  Schoolhcr  ?'.  Hutchins.  66  Tex. 
324  ;  Grant  7a  King,  14  Vt.  367  ;  Thrall  7/.  Lathrop,  30  Vt.  307  ;  Crumb  v. 
Oaks,  38  Vt.  566;  Tenney  7'.  Bank  of  Wisconsin,  20  Wis.  152;  Ingram  v. 
Rankin,  47  Wis.  406  ;  Rankin  v.  Mitchell,  i  Han.  495.  If  the  conversion  of 
part  of  an  article  renders  the  rest  worthless  for  all  purposes,  the  value  of  the 
whole  mny  be  recovered.     Walker  ?'.  Johnson,  28  Minn.  147. 
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the  conversion  generally  deprives  the  owner  of  the  prop- 
erty, it  does  not  necessarily  do  so.  The  property  may,  on 
return  by  the  wrong-doer,  be  accepted.  In  that  case,  of 
course,  the  measure  of  damages  is  not  the  whole  value 
of  the  property,  but  compensation  for  the  injury  done  to 
the  property, ('')  which  would  usually  be  interest  on  the 
value  of  the  property  while  it  was  withheld  from  the 
plaintiff  (")  together  with  the  deterioration  in  its  market 
value,  C) 

So  where  the  defendant  withheld  possession  of  a 
certificate  of  stock  belonging  to  the  plaintiff,  the  court 
held  that  since  that  act  could  not  deprive  the  plaintiff  of 
his  property  in  the  stock  the  measure  of  damages  was  not 
the  value  of  the  stock. ('')  Where  the  plaintiff's  stock  in 
trade  was  seized  upon  an  execution  which  afterward 
proved  void,  and  after  several  days  he  bought  it  back  by 
paying  the  amount  of  the  execution  and  costs,  the  measure 
of  damages  was  held  to  be,  first,  the  expense  of  securing 
the  goods,  which  would  include  the  costs  and  counsel 
fees  included  in  the  execution  ;  second,  the  depreciation 
in  value  of  the  goods  during  detention  ;  and  third,  in- 
terest on  the  value  of  the  goods  during  detention,  or  at 
the  plaintiff's  option  the  value  of  his  business  during  the 
time  he  was  deprived  of  his  stock  in  trade.C'') 

§  495.  Value,  how  determined. — The  value  recovered 
is  usually  the  market  value,  not  the  cost  of  produc- 
tion. (^)    Where  goods  were  wrongfully  sold  on  execution, 


(")  Williams  v.  Cium,  27  Ala.  468. 

('')  Kinnear  v.  Robinson,  2  Han.  73, 

(;')  Renfrot/.  Hughes,  69  Ala.  581  ;  Davenport  v.  Ledger,  80  111.  574;  Lucas 
V.  Trumbull,  15  Gray  306;  Carter  v.  Roland,  53  Tex.  540;  Kinnear  v. 
Robinson,  2  Han.  73. 

('')  Daggett  V.  Davis,  53  Mich.  35. 

{'=)  Anderson  zj.  Sloane,  72  Wis.  566. 

ij)  Gunn  V.  Burghart,  47  N.  Y.  Super.  Ct.  370. 
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it  was  held  that  the  price  obtained  at  the  auction  sale 
was  competent  evidence  of  their  value. C)  In  an  early 
case/  Abbott,  C.  J.,  said  that  the  plaintiff  was  not  bound 
by  the  sum  at  which  goods  were  sold  by  the  defendant 
at  auction,  "  but  where  the  plaintiff  is  an  assignee,  who 
must  have  sold  the  goods  if  they  had  come  to  his  hands 
before  any  sale  by  the  sheriff,  it  often  Jiappe^is  that  a  jury 
considers  the  sum  at  which  the  goods  were  actually  sold 
at  auction,  as  a  fair  measure  of  damages."  Where  the 
goods  are  contained  in  a  number  of  packages  the  value  is 
not  what  could  be  obtained  on  a  sale  of  the  entire  number 
of  packages,  but  the  aggregate  market  value  of  the  sepa- 
rate packages  at  the  time.(^) 

§  496.  Value,  where  to  be  estimated. — It  seems  to  have 
been  held  by  the  New  York  Court  of  Appeals,  that  the 
value  of  foreign  goods  in  an  action  of  trover  should  be 
ascertained  by  the  custom-house  valuation  of  them  in 
this  country,  if  made  nearly  at  the  time  of  the  conver- 
sion.C)  The  Supreme  Court  of  Massachusetts  sustained 
the  refusal  of  the  judge  2X  Nisi  Prhis  to  qualify  the  rule 
by  limiting  the  inquiry  to  the  place  of  conversion.  It 
might  have  been  impossible  to  find  that  the  property 
had  any  marketable  value  at  the  precise  spot  where  the 
conversion  took  place,  or  in  its  immediate  vicinity. ("^) 
Where  the  plaintiffs,  lumber  dealers  doing  business  at 
Troy,  bought  lumber  to  be  sold  in  their  lumber-yard 
there,  in  an  action  for  its  conversion,  it  was  held  error 
to  charge  that  if  the  lumber  was  to  be  taken  to  Troy  to 

'  Whitehouse  v.  Atkinson,  3  C.  &  P.  344. 

(»)  Heinmuller?'.  Abbott,  34  N.  Y.  Super.  Ct.  228. 

0*;  Miller  v.  Jannelt,  63  Tex.  82. 

{")  Caffe  V.  15ertrancl,  i  How.  App.  224. 

(')  Selkirk  7/,  Cobb,  13  Gray  313.  As  to  the  admissibility  of  evidence  of 
the  market  price  at  other  places,  see  Tiffany  v.  Lord,  65  N.  Y.  310  ;  Boylston 
Ins.  Co.  V.  Davis,  70  N.  C.  485. 
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be  sold  there,  the  plaintiffs  were  entitled  to  recover  the 
value  at  Troy,  less  the  expenses  of  transportation. (•') 
As  a  jjeneral  rule,  the  value  of  the  property  is  to  be 
taken  at  the  place  of  conversion.  (^) 

§  497.  Value,  when  to  be  estimated. — Upon  general 
principles,  the  value  of  the  property  at  the  time  of  the 
conversion  should  be  the  measure  of  damages,  and  that 
is  the  rule  generally  adopted. (')  If  the  conversion  is 
established  by  a  demand  and  refusal,  the  value  should 
be  estimated  at  the  time  of  the  refusal^^)    . 

Where  the  defendants,  holding  certain  bonds  of  the 
plaintiff's  as  security  for  a  loan  void  for  usury,  sold  them 
first  at  auction  where  they  purchased  them  themselves, 
and  subsequently  resold  them  at  private  sale,  the  private 
sale  was  held  to  be  the  conversion,  and  the  value  at  that 
time  was  held  to  furnish  the  measure  of  damages.^*") 
And  where  property  attached  on  mesne  process  remains 
in  the  plaintiff's  possession  until  judgnicnt  and  execution 
in  the  attachment  suit,  the  measure  of  his  damages  is  the 
value  of  the  property  at  the  time  it  was  taken  on  exe- 
cution, with  interest. (^)  Where  bonds  of  the  plaintiff 
were  stolen  from  the  defendant  by  its  negligence,  the 
measure  of  damages  is  the  value  of  the  bonds  at  the 
time  of  the  theft,  not  at  the  time  of  a  demand  by  the 
plaintiff.  (")     So,  where  an  officer  had  wrongfully  taken 


(*)  Spicer  v.  Waters,  65  Barb.  227. 

O  Hamer  7/.  Hathaway,  33  Cal.  117. 

C)  France  v.  Gaudet.  L.  R.  6  Q.  B.  199  ;  Falk  v.  Fletcher,  18  C.  B.  N.  S. 
403  ;  Sedgwick  v.  Place,  12  Blatch.  163  ;  Arrowsmith  ?'.  Gordon,  3  La.  Ann. 
105  ;  Greeley  v.  Stilson,  27  Mich.  153 ;  Norwood  v.  Cobb,  37  Tex.  141. 

(■1)  Dows  V.  National  Exchange  Bank,  91  U.  S.  618;  Northern  Trans- 
portation Co.  V.  Sellick,  52  III.  249. 

C)  Tyng  V.  Commercial  Warehouse  Co.,  58  N.  V.  308. 

(0  Henshaw  v.  Bank  of  Bellows  Falls,  10  Gray  568. 

{f)  Third  National  Bank  v.  Boyd,  44  Md.  47. 
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from  the  plaintiff  a  promissory  note,  the  maker  of  which 
was  then  solvent,  but  who  became  insolvent  before  the 
officer  offered  to  return  it,  the  measure  of  damages  was 
held  to  be  the  value  of  the  note  at  the  time  of  the  con- 
version, and  interest. (■') 

§  498.  Natural  increase. — The  natural  increase  of  the 
property  accruing  before  the  conversion  belongs  to  the 
owner,  and  he  may  recover  compensation  for  the  loss  of 
it,(^')  but  he  has  no  claim  for  increase  after  the  con- 
version. Thus,  where  mares  were  converted,  it  was  said 
by  the  Court  of  Common  Pleas  of  Upper  Canada:  "  If 
they  had  been  in  foal  at  the  time  of  their  wrongful  con- 
version, that  would  form  an  ingredient  in  the  estimate 
of  their  value,  but  it  would  not  give  the  plaintiff  a  right 
to  recover  independently  for  foals  dropped  after  the  con- 
version of  the  mares-''^") 

§  499.  Property  increased  in  value  by  the  defendant. — 
Where  the  property  has  been  increased  in  value  by  the 
defendant,  and  the  plaintiff  attempts  to  get  the  benefit 
of  the  increase,  the  decisions  are  in  conflict  ;  some  cases 
allowing  recovery  of  the  value  of  the  property  at  the  time 
it  was  taken,  others  allowing  recovery  of  the  full  value. 
In  the  simplest  case,  the  defendant  has  expended  labor 
upon  personal  property  after  he  got  it  into  his  possession. 
In  this  case,  if  the  plaintiff  has  not  lost  his  title  to  the 
property,  the  plaintiff  will  often  be  allowed  to  follow  the 
property  and  recover  it.  But  by  bringing  the  action  of 
trover  he  demands  damages  for  the  conversion.  By  the 
conversion  he  was  deprived  of  the  property,  and  a  claim 
for  the  value  of  it  took  its  place  ;  consequently,  that 
value  at  the  time  of  conversion,  with  interest,  should  be 


(")  King  V.  Ham,  6  All.  298. 

('•)  Arkansas  V.  L.  &  C.  Co.  7/.  Mann,  130  U.  S.  69. 

{')  Draper,  C.  J.,  in  Scott  v.  McAlpine,  6  Up.  Can.  C.  P.  302,  306. 
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the  limit  of  his  recovery.  It  should  make  no  difference 
that  the  plaintiff  by  another  form  of  action  might  per- 
haps have  obtained  the  property  itself  ;  having  the  choice, 
he  chose  to  bring  trover,  and  his  damages  must  be  meas- 
ured by  the  principles  applying  to  that  action,  if,  as  in 
this  case,  they  afford  full  and  equitable  compensation. 
Nor  should  it  make  any  difference  in  this  action  that  the 
conversion  was  wilful,  and  the  labor  was  bestowed  upon 
the  property  with  full  knowledge  of  the  facts. 

This  appears  to  be  the  principle  generally  adopted  in 
the  cases.  Thus  where  goods  were  sent  to  a  dyer,'  who 
dyed  them,  and  then  insisted  on  a  right  to  retain  them, 
not  only  for  the  charges  on  them,  but  for  a  debt  due  for 
dyeing  other  goods,  the  Court  of  King's  Bench  held  that 
he  had  no  lien  but  for  the  price  of  dyeing  the  particular 
goods,  and  the  plaintiff  recovered  ;  but  the  report  adds  : 
"The  price  of  dyeing  was  deducted  at  the  time  of  taking 
the  verdict,  the  value  of  the  goods  in  white  being  only 
thereby  given  to  the  plaintiff."  And  the  principle  of 
this  decision  has  been  followed  in  Massachusetts,  in  a 
case  where  the  plaintiffs  made  a  conditional  sale  of 
brown  cotton  goods  to  a  printing  company,  who,  after 
printing  them,  transferred  them  to  the  defendant,  but 
did  not  comply  with  the  conditions  ;  and  it  was  held 
that  the  plaintiffs  could  recover  in  trover,  but  the  court 
was  of  opinion  "  that  the  plaintiffs  were  not  entitled  to 
recover  the  full  value  of  the  goods  in  the  printed  state." 
The  value  of  them  in  their  brown  state  was  taken  as  a 
more  just  and  equitable  measure  of  damages,  under  all 
the  circumstances  of  the  case."     So  where  the   plaintiffs 

'  Green  v.  Farmer,  4  Burr.  2214.  ing,  it  was  said  :  "  It  is  possible  the 
^  Dresser  Manuf.  Co.  v.  Waterston,  jury  might  consider  the  value  of  the 
3  Met.  9.  In  Alabama,  where  wood  had  defendant's  labor  on  the  rough  mate- 
been  converted  and  made  into  coal  by  rial";  but  as  this  point  had  not  been 
the  defendant,  the  owner  was  held  en-  presented,  it  was  not  decided.  Riddle 
titled  to  bring  trover  for  the  coal.  As  v.  Driver,  12  Ala.  590. 
to  the  question  we   are  now  consider- 
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contracted  with  R.  to  build  a  ship  for  them,  and  made 
advances  from  time  to  time  in  respect  of  her  ;  and  R. 
gave  them,  as  security  for  the  advances,  a  bill  of  sale  of 
the  ship,  which  stated  that  he  thereby  did  sell,  transfer, 
etc.,  to  the  plaintiffs  a  certain  ship  in  process  of  building 
(describing  her),  to  have  and  to  hold  the  ship,  etc.,  to 
the  plaintiffs  forever,  when  she  should  be  completed  ;  the 
defendant  having  converted  the  vessel  before  she  was 
finished,  and  having  finished  her,  the  plaintiffs  were  held 
entitled  to  recover  as  damages  in  trover,  the  value  of  the 
vessel  at  the  time  of  her  conversion,  but  not  her  value 
at  a  subsequent  time,  nor  as  special  damage  the  value  of 
freight  which  the  plaintiffs  might  have  earned  with  her 
if  R.  had  completed  her  and  delivered  her  to  them.C") 
Where  the  defendant  took  the  plaintiff's  logs  at  one 
place  and  transported  them  to  another,  the  measure  of 
damages  is  the  value  of  the  logs  where  they  were 
taken. (^)  So  where  the  plaintiff's  logs  were  sawed  into 
boards  by' the  defendant,  the  measure  of  damages  should 
be  the  value  of  the  logs,  not  of  the  boards.  ('')  Where 
yarn  was  converted  by  the  defendant  during  the  process 
of  manufacture,  the  measure  of  damages  was  the  value 
of  the  yarn,  not  the  value  of  the  finished  product. ('')     In- 

(*)  Reid  V.  Fairbanks,  13  C.  B.  692. 

(*)  Beede  v.  Lamprey,  64  N.  H.  510;  Hill  v.  Canfield,  56  Pa.  454;  Tilden 
V.  Johnson,  52  Vt.  628.  So  of  ore  :  Omaha  S:  G.  S.  &  R.  Co.  v.  Tabor,  13 
Col.  41. 

{')  Morton  v.  McDowell,  7  Up.  Can.  Q.  B.  338.  But  contra,  Eastman  v. 
Harris,  4  La.  Ann.  193  {scmhle);  Baker?/.  Wheeler,  8  Wend.  505;  Rice?/. 
Hollenbeck,  19  Barb.  664  ;  where  the  taking  seems  not  to  have  been  in  good 
faith.  And  in  Stuart  v.  Phelps,  39  la.  14,  where  standing  corn  was  wilfully 
converted,  the  defendant  was  obliged  to  pay  its  value  after  he  had  htiskcd 
and  cribbed  it.  These  cases  seem  to  have  been  influenced  by  the  rule  in  the 
case  of  severance  from  the  realty,  infra. 

('')  Aborn  v.  Mason,  14  Blatch.  405.  The  market  value  of  the  yarn  as  such 
was  not  given,  but  the  value  of  the  cloth  less  the  cost  of  finishing  it  :  that 
is,  the  value  of  the  yarn  on  the  frames  as  it  was  at  the  time  of  conversion. 
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deed,  it  is  difficult  to  see  what  other  rule  could  be  adopted 
consistently  with  the  general  principles  of  compensation. 
It  has  been  seen  that  where  compensation  is  recovered 
for  the  entire  loss  of  property  no  consequential  damages 
can  usually  be  recovered  ;  and  in  cases  of  .fluctuating 
value,  as  we  shall  presently  see,  the  better  opinion  is  that 
the  law  only  allows  the  value  at  the  time  of  the  conver- 
sion. The  rule  should  apply  equally  in  this  case  ;  and 
the  value  at  the  time  of  conversion,  with  interest,  should 
be  the  limit  of  recovery.  Any  other  rule  would  give  the 
plaintiff  more  than  compensation  for  his  loss,  which  was 
a  loss  of  the  chattel  unchanged  by  the  labor  of  the  de- 
fendant. 

It  may  be  claimed  for  the  plaintiff  that  he  has  a  right 
to  say  at  what  time  the  conversion  took  place ;  and  that 
he  may  therefore  allege  a  conversion  after  the  labor  of 
the  defendant  had  been  expended  upon  the  property. 
Thus  in  Final  v.  Backus, (")  where  the  plaintiff's  logs 
were  taken  to  a  distant  mill  and  there  made  into  boards, 
it  was  held  that  the  plaintiff  could  elect  to  treat  nothing 
as  a  conversion  until  the  logs  were  cut  into  boards,  and 
the  value  of  the  logs  at  the  mill  was  held  to  be  the  meas- 
ure of  damages.  This  supposed  principle  is  based  on  the 
right  of  the  plaintiff  to  retake  his  property  by  means  of 
an  action  of  replevin  at  any  time  until  its  form  was  so 
changed  as  to  divest  him  of  his  title.  But  this  right  of 
the  plaintiff  should  not  change  the  measure  of  damages  ; 
for  the  principles  upon  which  damages  are  given  are 
quite  distinct  from  the  principles  governing  the  protection 
of  property.  When  the  property  is  taken  from  the 
plaintiff  by  the  tort,  its  place  is  taken  by  a  right  to  com- 
pensation of  equal  value.  If  after  that  the  plaintiff  by 
accretion   or  otherwise  becomes   entitled   to   claim    his 


(*)  i8  Mich.  2i8;  ace.  Everson  v.  Seller,  105  Ind.  266. 
Vol.  II.— 6 
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property  as  enhanced  in  value  by  the  results  of  the  de- 
fendant's labor,  that  fact  does  not  affect  the  right  to  com- 
pensation for  the  conversion,  a  right  which  accrued 
before  the  labor  was  performed. ('')  Indeed,  even  in  an 
action  of  replevin  the  rule  seems  to  be  that  the  innocent 
trespasser  is  to  be  allowed  compensation  for  his  labor. (*") 

§  500.  Severance  from  the  freehold. — Where  the  prop- 
erty is  severed  from  the  freehold  the  conversion  takes 
place  after  the  labor  has  been  expended  upon  the  prop- 
erty, and  the  value  of  the  property  at  the  time  of  its  con- 
version includes  the  labor.  The  amount  of  recovery  in 
an  action  of  trover  would  therefore  seem  at  first  sight  to 
be  the  value  of  the  property  after  the  labor  has  been  ex- 
pended upon  it. 

There  are,  however,  certain  facts  to  be  considered 
which  tend  to  modify  the  general  rule  in  this  case.  In 
the  first  place,  this  rule  results  in  the  recovery  of  a  greater 
amount  than  actual  compensation,  for  the  owner  is  ena- 
bled to  secure  the  whole  benefit  of  the  defendant's  labor. 
In  the  second  place,  although  the  defendant's  wrongful 
act  was  in  reality  a  trespass  upon  real  estate,  the  plaintiff 
recovers  a  greater  amount  than  the  damage  to  the  realty, 
and  a  greater  amount  than  he  could  recover  in  an  action 
of  trespass,  unless  indeed  (as  is  the  case  in  a  few  juris- 
dictions) he  is  allowed  to  recover  in  the  action  of  tres- 
pass the  full  amount  the  technical  rule  would  give  him 


(")  See  to  this  effect,  Gates  v.  Rifle  Boom  Co.,  70  Mich.  309. 

C'j  §  534.  The  case  of  Isle  Royale  Mining  Co.  v.  Hertin,  37  Mich.  332, 
seems  at  first  sight  opposed  to  this  view;  there  the  plaintiff  carried  the  de- 
fendant's wood  to  the  landing,  where  the  defendant  took  possession  of  it ; 
and  the  plaintiff  was  refused  compensation  for  his  labor  in  an  action  of  trover. 
Hut  there  is  in  that  case  an  important  distinction,  that  is,  the  defendant  could 
not  get  his  wood,  to  which  he  had  a  right,  without  availing  himself  of  the 
j)lauitiff's  labor. 
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in  an  action  of  trover.  (")  Still  further,  where  the  dis- 
tinction between  the  forms  of  action  is  abolished,  as  is 
very  generally  the  case,  and  the  plaintiff  recov^ers  upon 
the  case  stated  in  his  pleadings,  since  he  could  gain  no 
advantage  from  the  form  of  action,  he  should  clearly  be 
entitled  only  to  actual  compensation,  though  he  alleged 
a  conversion.  As  we  shall  see,  the  result  of  these  con- 
siderations has  been  a  great  conflict  of  authority. 

§  501.  The  rule  in  England. — The  rule  which  was  at  first 
adopted  in  England  allowed  the  plaintiff  in  all  cases  to 
recover  the  value  of  the  property  at  the  time  of  the  con- 
version, that  is,  after  it  was  severed  from  the  soil.  In  a 
case  in  the  English  Exchequer,'  the  circumstances  were 
as  follows :  The  plaintiff  and  the  defendant  were  adjoin- 
ing proprietors  in  a  coal  district.  The  defendant  had 
worked  his  coal  mine  under  the  plaintiff's  land,  to  an  ex- 
tent exceeding  a  rood,  unintentionally,  as  is  to  be  in- 
ferred, the  contrary  not  being  alleged,  and  had  brought 
up  a  considerable  quantity  of  coal.  Trespass  being 
brought,  the  defendant  supposed  the  rule  of  damages  to 
be  the  value  of  the  coal  in  the  bed,  or  its  market  value, 
less  the  price  of  getting  it  out,  and  paid  into  court  the 
sum  of  ^133.  But  Parke,  B.,  who  tried  the  cause,  said 
that  the  plaintiff  would  have  been  entitled  in  an  action  of 
trover  to  the  value  of  the  coal  as  a  chattel,  either  at  the 
pit's  mouth,  or  on  the  canal  bank,  if  the  plaintiff  had 
demanded  it  at  either  place,  and  the  defendant  had  con- 
verted it,  without  allowing  the  defendant  anything  for 
having  worked  and  brought  it  there  ;  that  not  having 
made  such  a  demand,  and  this  action  being  trespass,  he 

*  Martin  v.  Porter,  5  M.  &  W.  352. 

(*)  For  the  rule  in  an  action  of  trespass  quart  clausum,  see  the  chapter  on 
Injuries  to  Real  Property. 
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was  entitled  to  the  value  of  the  coal  as  a  chattel  at  the 
time  when  the  defendant  began  to  take  it  away,  that  is, 
as  soon  as  it  existed  as  a  chattel,  which  value  would  be 
the  sale-price  at  the  pit's  mouth,  after  deducting  the  ex- 
penses of  carrying  the  coals  from  the  place  in  the  mine, 
where  they  were  got,  to  the  pit's  mouth.  And  the  jury, 
adopting  the  above  principle,  fixed  the  value  of  the  coal, 
when  got,  at  ^251  9^-.  6^.  Leave  was  given  to  reduce  the 
verdict  (if  the  court  should  be  of  opinion  that  the  proper 
measure  of  damages  was  the  value  of  the  coal  in  the  bed, 
which  the  jury  estimated  at  ^159)  to  an  amount  equal 
to  the  difference  between  this  sum  and  the  ^133,  paid 
in  by  the  defendant.  But  the  rule  was  refused,  the 
court  thus  affirming  the  principle  laid  down  at  the  trial. 
Lord  Abinger  said  :  "  It  may  seem  a  hardship  that  the 
plaintiff  should  make  this  extra  profit  of  the  coal ;  but 
still,  the  rule  of  law  must  prevail."  And  the  doctrine 
of  this  case  w^as  recognized  in  the  Queen's  Bench. ^ 
But  in  a  case  at  Nisi  Prius,  where  a  similar  trespass 
was  complained  of,  Parke,  B.,  told  the  jury  that  if 
there  was  fraud  or  negligence  on  the  part  of  the  defend- 
ant, they  might  give  as  damages  under  one  of  the  counts, 
which  was  in  trover,  the  value  of  the  coals  at  the  time 
they  first  became  chattels,  on  the  principle  laid  dovv'n  in 
Martin  v.  Porter.  But  if  they  thought  that  the  defend- 
ant was  not  guilty  of  fraud  or  negligence,  but  acted  fairly 
and  honestly  in  the  full  belief  that  he  had  a  right  to  do 
what  he  did,  they  might  give  the  fair  value  of  the  coals, 
as  if  the  coal  fields  had  been  purchased  from  the  plain- 
tiff; which  latter  estimate  was  adopted  by  the  jury.' 
This  ccjnllict  of  opinion  continued  for  some  time,('')  but 

'  Morgan  -■.  Powell,  3  Q.  B.  278.  "^  Wood  v.  Morewood,  3  Q.  B.  440  n. 

(")  See  Hilton  v.  Woods,  L.  K.  4  Eq,  432  ;  Llynvi  Co.  71.  Brogden,  L,  R.  11 
Kq.  188. 
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the  rule  laid  down  by  Baron  Parke  in  Wood  v.  More- 
wood  was  finally  adopted  in  Chancery, (")  and  by  the 
House  of  Lords  in  the  case  of  Livingstone  v.  Rawyards 
Coal  Co.,('')  a  Scotch  appeal.  In  that  case  Lord  Black- 
burn said  : 

*'  I  do  not  think  there  is  any  difference  of  opinion  as  to  its 
being  a  general  rule  that,  where  any  injury  is  to  be  compensated 
by  damages,  in  settling  the  sum  of  money  to  be  given  for  repa- 
ration of  damages  you  should  as  nearly  as  possible  get  at  that 
sum  of  money  which  will  put  the  party  who  has  been  injured,  or 
who  has  suffered,  in  the  same  position  as  he  would  have  been  in 
if  he  had  not  sustained  the  wrong  for  which  he  is  now  getting 
his  compensation  or  reparation.  That  must  be  qualified  by  a 
great  many  things  which  may  arise — such,  for  instance,  as  by  the 
consideration  whether  the  damage  has  been  maliciously  done,  or 
whether  it  has  been  done  with  full  knowledge  that  the  person 
doing  it  was  doing  wrong.  There  could  be  no  doubt  that  there 
you  would  say  that  everything  would  be  taken  into  view  that  would 
go  most  against  the  wilful  wrong-doer — many  things  which  you 
would  properly  allow  in  favor  of  an  innocent,  mistaken  trespasser 
would  be  disallowed  as  against  a  wilful  and  intentional  tres- 
passer, on  the  ground  that  he  must  not  qualify  his  own  wrong, 
and  various  things  of  that  sort.  But  in  such  a  case  as  the  pres- 
ent, where  it  is  agreed  that  the  defenders,  without  any  fault 
whatever  on  their  part,  have  innocently,  and,  being  ignorant, 
with  as  little  negligence  or  carelessness  as  possible,  taken  this 
coal,  believing  it  to  be  their  own,  when  in  fact  it  belonged  to 
the  pursuer,  then  comes  the  question, — how  are  we  to  get  at  the 
sum  of  money  which  will  compensate  them  ? 

"  Now,  my  lords,  there  was  a  technical  rule  in  the  English 
courts  in  these  matters.  When  something  that  was  part  of  the 
realty  (we  are  talking  of  coal  in  this  particular  case)  is  severed 
from  the  realty  and  converted  into  a  chattel,  then  instantly  on 
its  becoming  a  chattel  it  becomes  the  property  of  the  person  who 
had  been  the  owner  of  the  fee  in  the  land  whilst  it  remained  a 
portion  of  the  land  ;  and  then  in  estimating  the  damages  against 
a  person  who  had  carried  away  that  chattel,  it  was  considered 
and  decided  that  the  owners  of  the  fee  were  to  be  paid  the  value 


(»)  Jegon  V.  Vivian,  L.  R.  6  Ch.  742,  Q")  5  App.  Cas.  25,  39. 
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of  the  chattel  at  the  time  when  it  was  converted,  and  it  would 
in  fact  have  been  improper,  as  qualifying  his  own  wrong,  to 
allow  the  wrong-doer  anything  for  that  mischief  which  he  had 
done,  or  for  that  expense  which  he  had  incurred  in  convert- 
ing the  piece  of  rock  into  a  chattel,  which  he  had  no  business 
to  do. 

"  Such  was  the  rule  of  the  common  law.  Whether  or  not  that 
was  a  judicious  rule  at  any  time  I  do  not  take  upon  myself  to 
say  ;  but  a  long  while  ago  (and  when  I  say  a  long  while  I  mean 
twenty-five  years  ago)  Mr.  Baron  Parke  put  this  qualification  on 
it,  as  far  as  I  am  aware  for  the  first  time.  He  said  ;  if,  how- 
ever, the  wrong-doer  has  taken  it  perfectly  innocently  and  igno- 
rantly,  without  any  negligence,  and  so  forth,  and  if  the  jury  in 
estimating  the  damages,  are  convinced  of  that,  then  you  should 
consider  the  mischief  that  has  been  really  done  to  the  plaintiff, 
who  lost  it  whilst  it  was  part  of  the  rock,  and  therefore  you 
should  not  consider  its  value  when  it  had  been  turned  into  a 
piece  of  coal  after  it  had  been  severed  from  the  rock,  but  you 
should  treat  it  at  what  would  have  been  a  fair  price  if  the 
wrong-doer  had  bought  it  whilst  it  was  yet  a  portion  of  the  land 
as  you  would  buy  a  coal-field. (")  That  was  the  rule  to  be  ap- 
plied when  it  was  an  innocent  person  that  did  the  wrong.  That 
rule  was  followed  in  the  case  of  Jegon  v.  Vivian, ('')  which  has 
been  much  mentioned  ;  it  was  followed  in  the  Court  of  Chan- 
cery, and,  so  far  as  I  know,  it  has  never  been  questioned  since, 
that  where  there  is  an  innocent  wrong-doing  the  point  that  is 
to  be  made  out  for  the  damages  is,  as  was  expressed  in  the  min- 
utes of  the  decree  :  '  The  defendants  to  be  charged  with  the  fair 
value  of  such  coal  and  other  minerals  at  the  same  rate  as  if  the 
mines  had  been  purchased  by  the  defendants  at  the  fair  market 
value  of  the  district';  that  I  understand  to  mean  as  if  the  mines 
had  been  purchased  while  the  minerals  were  yet  part  of  the 
soil." 

§  502.  Technical  rule,  followed  in  some  jurisdictions. — 
The  technical  rule,  allowing  recov^ery  of  the  whole  value 
of  the  property  after  its  severance,  was  at  first  followed 
in  this  country.     So  in   New  York, ^  where  certain  logs 

'  Brown  v.  Sax,  7  Cow.  95. 
Cj  Wood  V.  Morewood,  3  Q.  B.  440  n.  ('')  L.  R.  6  Ch.  742. 
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had  been  cut  on  the  plaintiff's  land,  drawn  to  the  de- 
fendant's mill,  and  converted  into  boards  (the  value  of 
the  logs  being  $187.56;  of  the  boards,  $309.46,  and 
the  difference,  $121.90)  ;  and  the  judge  charged  that  the 
measure  of  damages  would  be  the  value  of  the  boards 
without  reference  to  the  price  of  the  defendant's  labor, 
and  the  jury  gave  $309.46.  It  was  insisted,  on  a  mo- 
tion for  a  new  trial,  that  in  trover,  where  the  conver- 
sion was  the  gist  of  the  action,  and  the  character  of  the 
original  taking  not  inquired  into,  the  damages  should  be 
confined  to  the  value  of  the  thing  as  taken,  or  the 
value  of  the  defendant's  labor  deducted  ;  and  that  even 
if  the  rule  laid  down  at  the  trial  were  sound  in  trespass, 
it  could  not  apply  here,  because  the  plaintiff  had  elected 
to  bring  trover.  The  court  held  otherwise,  on  the 
authority  of  previous  cases.  But  Sutherland,  J.,  dis- 
sented. He  admitted  that  where  the  taking  was  wilful 
a7td  lor Iz'oiis,  this  Tu\e  would  not  be  oppressive  or  unjust. 
But  that  as  the  mode  of  taking  could  not,  in  trover,  be 
inquired  into,  no  such  general  rule  could  be  laid  down. 
He  put  the  case  of  jewels  lodged  with  a  banker  for  safe 
custody,  and  pawned  by  him,  and  set  at  great  expense 
by  the  pawnee ;  could  the  rightful  owner  in  trover 
against  the  pawnee  obtain  the  jewels  as  set,  without  de- 
duction for  the  labor  of  setting  ?  But  a  new  trial  was 
denied. 

This  rule  has  been  followed  in  several  jurisdictions  in 
this  country.  So  it  is  held,  in  the  case  of  coal  wrongfully 
mined,  that  the  measure  of  damages  is  the  value  of  the 
coal  at  the  pit's  mouth,  less  the  expense  of  bringing  it 
there,  but  allowing  nothing  for  the  expense  of  mining  ;(^) 


(")  Cheeney?/.  Nebraska  &  C.  S.  Co.,  41  Fed.  Rep.  740;  McLean  C.  C.  Co. 
V.  Long,  81  111.  359;  McLean  C.  C,  Co.  v.  Lennon,  91  III.  561;  and  in 
trespass,  Illinois  &  St.    L,  R.R.  Co.  v.  Ogle,  82  111.  627  ;  Franklin  C.  Co.  v. 
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and  in  the  case  of  timber  wrongfully  cut,  that,  the  meas- 
ure of  damages  is  the  value  of  the  logs  just  after  they 
are  felled. ('')  So  in  Indiana  it  was  held  in  an  action  for 
the  conversion  of  wheat,  of  which  the  defendant  had 
forcibly  taken  possession,  as  it  stood  in  his  field,  that 
proof  of  the  value  of  the  defendant's  labor  in  harvesting 
and  threshing  the  crop,  for  the  purpose  of  reducing  the 
damages,  had  been  erroneously  admitted. (^)  In  Win- 
chester V.  Craig,  (°)  an  action  for  the  conversion  of  tim- 
ber, by  cutting  it  by  mistake  from  the  land  of  the  plaintiff, 
it  was  said  that  the  jury  could  fix  the  measure  of  damages 
either  at  the  value  when  taken,  together  with  profits  that 
might  have  been  derived  in  the  ordinary  market,  or  the 
market  value  at  the  place  where  it  was  tortiously  sold  by 
the  defendant,  less  his  expenses  in  the  transportation 
and  preparation  for  sale,  with  interest  from  the  date  of 
the  conversion.  In  some  jurisdictions  the  rule  is  held 
to  be  different  according  to  the  form  of  action  ;  the 
plaintiff  in  trover  being  allowed  the  whole  value  of  the 
property,  as  increased  by  the  defendant's  labor,  while  in 
trespass  he  is  confined  to  the  damage  done  to  the 
realty.  C^) 

§  503.  Defendant  generally  allowed  value  of  his  labor. — 
But  by   the  prevailing  view  the  defendant,  if  he  acted 


McMillan,  49  Md.  549  ;  Blaen  Avon  C.  Co.  v.  McCulloh,  59  Md.  403.  The 
amount  to  be  deducted  from  the  value  at  the  pit's  mouth  is  not  what  the 
defendant  spent  in  getting  it  there,  but  what  it  would  have  cost  the  plaintiff. 
In  re  United  Mcrthyr  Collieries  Co.,  L.  R.  15  Eq.  46. 

(';  BIy  V.  U.  S.,  4  Dillon  464  ;  Skinner  v.  Pinney,  19  Fla.  42;  Moody  v. 
Whitney,  38  Me.  174;  Winchester  v.  Craig,  33  Mich.  205;  Beede  v.  Lam- 
prey, 64  N.  H.  510 ;  and  in  trespass.  Smith  v.  Gonder,  22  Ga.  353  ;  Bennett 
7/.  Thompson,  i3lred.  L.  146;  Firmin  z/.  Firmin,  9  Hun  571. 

(•')  Ellis  7A  Wire,  33  Iiul.  127. 

O  33  Mich.  205. 

(')  Omaha  &  G.  S.  &  R.  Co..  v.  Tabor,  13  Col.  41  ;  Skinner  v.  Pinney, 
19  Fla.  42  ;  F'oote  v.  Merrill,  54  N.  H.  490. 
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in  good  faith,  is  allowed  the  value  of  his  labor ;  that  is,  the 
measure  of  damages  is  the  value  of  the  property  as  it  was 
just  before  the  defendant's  wrong-doing  began. 

The  leading  case  upon  the  subject  in  this  country  is 
Forsyth  v.  Wells, C)  which  was  decided  before  the  present 
rule  was  established  in  England.  That  case  was  an 
action  of  trover  for  mining  and  carrying  away  coal  from 
the  plaintiff's  lands.  On  the  trial,  the  Court  of  Common 
Pleas,  having  decided  against  the  argument  of  the  defend- 
ant that  trover  would  lie,  held  further  that  the  measure 
of  the  plaintiff's  damages  was  not  simply  the  value  of  the 
coal  in  the  ground,  but  its  value  after  it  had  been  "  dug," 
or  what  was  called  "  knocked  down,"  the  difference  hav- 
ing been  about  as  one  to  eight.  On  error  the  Supreme 
Court  agreed  that  the  action  was  properly  brought,  since 
the  defendant  below,  as  it  appeared,  had  not  claimed  a 
line  which  would  include  the  coal  taken  out,  but  had 
gone  beyond  the  proper  limit  by  mistake.  But  the  court 
sent  the  case  back  for  a  new  trial,  on  the  ground  that  the 
measure  of  damages  should  have  been  the  same  as  in 
trespass  for  mesne  profits,  and  that  if,  as  the  jury  ap- 
peared to  have  found,  the  defendant  below  had  been 
guilty  of  no  intentional  wrong,  he  ought  to  have  been 
charged,  not  with  the  value  of  the  coal  after  he  had  been 
at  the  expense  of  mining  it,  but  only  with  its  value  in 
place,  and  with  such  other  damage  to  the  land  "  as  his 
mining  may  have  caused.  Such  would  manifestly  be 
the  measure  in  trespass  for  mesne  profits."  The  learned 
chief-justice,  in  delivering  the  opinion  of  the  court, 
discusses  the  rule  of  damages  as  affected  by  the  form  of 
the  action  as  follows  : 

"The  plaintiff  insists  that  because  the  action  is  allowed  for 
the  coal  as  personal  property — that  is,  after  it  had  been  mined 

(")  41  Pa.  291,  294. 
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or  severed  from  the  realty — therefore,  by  necessary  logical 
sequence,  she  is  entitled  to  the  value  of  the  coal  as  it  lay  in  the 
pit  after  it  had  been  mined  ;  and  so  it  was  decided  below.  It  is 
apparent  that  this  view  would  transfer  to  the  plaintiff  all  the 
defendant's  labor  in  mining  the  coal,  and  thus  give  her  more 
than  compensation  for  the  injury  done.  Yet  we  admit  the 
accuracy  of  this  conclusion,  if  we  may  properly  base  our  reason- 
ing on  the  form  rather  than  on  the  principle  or  purpose  of  the 
remedy.  But  this  we  may  not  do,  and  especially  we  may  not 
sacrifice  the  principle  to  the  very  form  by  which  we  are  endeavor- 
ing to  enforce  it.  Principles  can  never  be  realized  without 
forms,  and  they  are  often  inevitably  embarrassed  by  unfitting 
ones  ;  but  still  the  fact  that  the  form  is  for  the  sake  of  the 
principle,  and  not  the  principle  for  the  form,  requires  that  the 
form  shall  serve,  not  rule,  the  principle,  and  must  be  adapted  to 
its  ofhce.  Just  compensation  in  a  special  class  of  cases  is  the 
principle  of  the  action  of  trover,  and  a  little  study  will  show  us 
that  it  is  no  unyielding  form,  but  adapts  itself  to  a  great  variety 
of  circumstances.  In  its  original  purpose,  and  in  strict  form,  it 
is  an  action  for  the  value  of  personal  property  lost  by  one  and 
found  by  another,  and  converted  to  his  own  use.  But  it  is  not 
thus  restricted  in  practice,  for  it  is  continually  applied  to  every 
form  of  wrongful  conversion  and  of  wrongful  taking  and  con- 
version, and  it  affords  compensation  not  only  for  the  value  of 
the  goods,  but,  also,  for  outrage  and  malice  in  the  taking  and 
detention  of  them.('')  Thus  form  yields  to  purpose  for  the  sake 
of  completeness  of  remedy.  Even  the  action  of  replevin  adapts 
itself  thus-C)  And  so  does  trespass.(')  In  very  strict  form 
trespass  is  the  proper  remedy  for  a  wrongful  taking  of  personal 
property  and  for  cutting  timber,  or  quarrying  stone  or  digging 
coal  on  another  man's  land  and  carrying  it  away  ;  and  yet  the 
trespass  may  be  waived  and  trover  maintained  without  giving 
up  any  claim  for  any  outrage  or  violence  in  the  act  of  taking.('') 
It  is  quite  apparent,  therefore,  that  this  form  of  action  is  not  so 
uniform   and    rigid    in   its    administration  as  to  force  upon    us 


(")  Citing  Dennis  v.  Barber,  6  S.  &  R.  420,  426;  Berry  v.  Vantries,  12  S. 
&  R.  89,  93  :  Taylor  7/.  Morgan,  3  Watts  333. 
(•')  Citing  M'Donald  v.  Scaifc,  11  Pa.  381. 
{')  Citing  Morrison  v.  Robinson,  31  Pa.  456. 
(')  Citing  Moore  v.  Shcnk,  3  Pa.  St.  13. 
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any  given  or  arbitrary  measure  of  compensation.  It  is  simply  a 
form  of  reaching  a  just  cornpensation,  according  to  circum- 
stances, for  goods  wrongfully  appropriated.  When  there  is  no 
fraud,  or  violence,  or  malice,  th.e  just  value  of  the  property  is 
enough. (")  When  the  taking  and  conversion  are  one  act,  or  one 
continued  series  of  acts,  trespass  is  the  more  obvious  and  proper 
remedy  ;  but  the  law  allows  the  waiver  of  the  taking,  so  that 
the  party  may  sue  in  trover,  and  this  is  often  convenient.  Some- 
times it  is  even  necessary,  because  the  plaintiff,  with  full  proof  of 
the  conversion,  may  fail  to  prove  the  taking  by  the  defendant. 
But  when  the  law  does  allow  this  departure  from  the  strict  form, 
it  is  not  in  order  to  enable  the  plaintiff,  by  his  own  choice  of 
actions,  to  increase  his  recovery  beyond  just  compensation,  but 
only  to  give  him  a  more  convenient  form  for  recovering  that 
much.  Our  case  raises  a  .question  of  taking  by  mere  mistake, 
because  of  the  uncertainty  of  boundaries,  and  we  must  confine 
ourselves  to  this.  The  many  conliicting  opinions  on  the  measure 
of  damages  in  cases  of  wilful  wrong,  and  especially  the  very 
learned  and  thoughtful  opinions  in  the  case  of  Silsbury  v. 
McCoonC")  warn  us  to  be  careful  how  we  express  ourselves  on  that 
subject.  We  do  find  cases  of  trespass  where  judges  have  adopted 
a  mode  of  calculating  damages  for  taking  coal,  that  is  sub- 
stantially equivalent  to  the  rule  laid  down  b.y  the  Common  Pleas 
in  this  case,  even  where  no  wilful  wrong  was  done  unless  the 
taking  of  the  coal  out  by  the  plaintiff's  entry  was  regarded  as 
such.  But,  even  then,  we  cannot  avoid  feeling  that  there  is  a 
taint  of  arbitrariness  in  such  a  mode  of  calculation,  because  it 
does  not  truly  mete  out  just  compensation. (')  ....  Where  the 
defendant's  conduct,  measured  by  the  standard  of  ordinary 
morality  and  care,  which  is  the  standard  of  the  law,  is  not 
chargeable  with  fraud,  violence,  or  wilful  negligence  or  wrong, 
the  value  of  the  property  taken  and  converted  is  the  measure  of 
just  compensation.  If  raw  material  has,  after  appropriation  and 
without  such  wrong,  been  changed  by  manufacture  into  a  new 
species  of  property,  as  grain  into  whiskey,  grapes  into  wine,  furs 
into  hats,  hides  into  leather,  or  trees  into  lumber,  the  law  either 


(")  Citing  McNair  v.  Compton,  35  Pa.  23,  28. 
C)  4  Denio  332  ;  3  N.  Y.  379. 

0  Citing  Martin  v.  Porter,  5  M.  &  W.  352  ;  Morgan  v.  Powell,  3  Q.  B. 
283  ;  Salmon  v.  Horwitz,  28  Eng.  L.  &  Eq.  175. 
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refuses  the  action  of  trover  for  the  new  article,  or  limits  the 
recovery  to  the  value  of  the  original  arcicle.('')  Where  there  is 
no  wrongful  purpose  or  wrongful  negligence  in  the  defendant, 
compensation  for  the  real  injury  done  is  the  purpose  of  all 
remedies  ;  and  so  long  as  we  bear  this  in  mind  we  shall  have  but 
little  difficulty  in  managing  the  forms  of  actions  so  as  to  secure  a 
fair  result." 

This  case  is  generally  followed.  So  in  trover  for  wrong- 
fully mining  coal,  the  measure  of  damages  is  the  value  of 
the  coal  in  sitic  ;{^)  for  cutting  trees,  the  value  of  the 
trees  standing,('')  often  measured  by  the  difference  in 
value  of  the  land  before  and  after  cutting. ('^)  But  this 
applies  only  when  the  defendant's  trespass  was  in  good 
faith.  Where  he  knowingly  converted  property  severed 
from  the  plaintiff's  land,  there  can  be  no  allowance  for 
the  expense  of  severing  it.C)  Where  a  railroad  company 
rightfully  made  a  cut  through  the  plaintiff's  land,  thereby 
excavating  coal,  and  wrongfully  sold  the  coal,  the  meas- 
ure of  damages  was  the  value  of  the  coal  at  the  time  of 
the  sale.(*^)  This  differs  from  the  cases  just  considered. 
Technically,  there  was  no  wrong-doing  till  the  sale,  con- 
sequently compensation  must  be  estimated  at  that  time. 
As  a  matter  of  justice,  the  labor  should  not  be  deducted 


(»)  Citing  Silsbury  v.  McCoon,  6  Hill  425,  and  note  ;  Hyde  v.  Cookson,  21 
Barb.  92  ;  Swift  v.  Barnum,  23  Conn.  52,3  ;  Moody  v.  Whitney,  38  Me.   174. 

('•)  Goller  V.  Fett,  30  Cal,  481;  Chamberlain  v.  Collinson,  45  la.  429;  Stock- 
bridge  Iron  Co.  V.  Cone  Iron  Works,  102  Mass.  80;  Waters  ?'.  Stevenson,  13 
Nev.  157;  Coal  Creek  M.  &  M.  Co.  v.  Moses,  15  Lea  300. 

(■'■)  Thompson  7a  Moiles,  .'16  Mich.  42;  Gates  t.  Rifle  Boom  Co.,  70  Mich. 
309;  Ay  res  7/.  Hubbard,  71  Mich.  594;  Whitney  7>.  Huntington,  37  Minn. 
197;  King  V.  Merriman,  38  Minn.  47;  Heard  v.  James,  49  Miss.  236  (sonble); 
Ward  V.  Carson  R.  W.  Co.,  13  Nev.  44;  Foote  v.  Merrill,  54  N.  H.  490; 
Whitbeck  v.  New  York  C.  R.R.  Co.,  36  Barb.  644;  Ross  v.  Scott,  15  Lea 
479;  Tilden  v.  Johnson,  52  Vt.  628. 

('')  Chipman  7/.  Hibberd,  6  Cal.  162. 

(•)  Chfcney  ?/.  Nebraska  &  C.  S.  Co.,  41  Fed.  Rep.  740. 

O  Lyon  V.  (iormley,  53  Pa.  261. 
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from  the  recovery  because  it  was  performed  by  the  de- 
fendant for  his  own  benefit,  in  making  the  cut. 

§  504.  Sale  by  wanton  trespasser.  —  Where  a  wanton 
trespasser  severs  property  from  the  soil  and  sells  it  to  the 
defendant,  the  measure  of  damages  is  the  whole  value  of 
the  property  at  the  time  of  the  sale.  In  Smith  v.  Baech- 
ler  (")  this  rule  was  applied  in  the  case  of  a  purchaser 
with  knowledge  of  the  trespass,  but  the  court  intimated 
that  the  rule  would  be  otherwise  in  the  case  of  an  inno- 
cent purchaser ;  and  in  other  cases  it  has  been  held  that 
where  the  trespass  was  bona  fide  only  the  damage  to  the 
land  could  be  recovered  jC")  but  the  weight  of  authority 
is  that  the  rule  should  be  applied  in  all  cases,  irrespective 
of  the  good  faith  of  the  defendant  himself. (°)  In  Tuttle 
z^.  White  ('^)  the  court  said  : 

"  A  person  in  purchasing  personal  property  runs  his  risk  as  to 
the  title  he  is  acquiring,  and  if  he  is  unfortunate  enough  to  pur- 
chase from  a  trespasser,  or  one  who  has  no  title  and  can  give 
none,  he  must  suffer  the  loss  or  look  to  his  vendor.  To  hold 
otherwise  would  be  to  give  the  trespassers  the  benefit  of  their 
own  wrong,  contrary  to  all  the  authorities.  If  these  defendants 
had  only  made  a  partial  payment  for  the  logs  under  their  con- 
tract of  purchase,  and  the  plaintiff  herein  was  limited  in  his  re- 
covery to  the  value  of  the  logs  when  first  severed  from  the  land, 
then  defendants  would  be  the  gainers  ;  they  would  have  the 
benefit  of  the  trespasser's  labor,  and  yet  the  latter  could  not 
maintain  an  action  to  recover  the  amount  thereof,  or  the  balance 
of  the  contract  price.  The  conversion  by  these  defendants  took 
place  when  they  first  took  charge  or  control  over  these  logs  in 
Black  Creek,  and  they  should  respond  in  damages  according  to 


(")  18  Ont.  293. 

C")  Hoxsiez/.  Empire  L.  Co.,  41  Minn.  548  {seinble);  Railway  Co.  7/.  Hutch- 
ins,  32  Oh.  St.  571. 

("■)  Woodenvvare  Co.  v.  United  States,  106  U.  S.  432;  United  States  v. 
Hielner,  11  Sawy,  406;  Parker  7/.  Waycross  &  F.  R.R.  Co.,  81  Ga.  387; 
Tuttle  V.  White,  46  Mich.  485;  Tuttle  v.  Wilson,  52  Wis.  643. 

C)  46  Mich.  485,  487. 
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the  value  at  that  time.  The  same  reasons  do  not  exist  in  this 
case  to  protect  these  defendants  that  did  in  Winchester  v. 
Craig  (")  and  Wetherbee  v.  Green. ('') 

"There  are  very  many  cases  where  the  value  of  the  timber 
standing,  or  when  first  severed  from  the  soil,  would  be  but  nom- 
inal, and  to  give  wilful  trespassers,  or  those  to  whom  they  may 
sell,  the  benefit  of  any  increased  value  put  upon  it  by  the  original 
wrong-doer,  and  confine  the  owner  to  the  nominal  value,  would 
but  encourage  the  commission  of  acts  of  trespass,  and  tend  to 
make  purchasers  at  least  careless  as  to  the  title  they  were  ac- 
quiring. It  is  easy  for  any  one  to  claim  that  he  has  purchased 
property  in  entire  good  faith,  and  very  difficult  in  many  cases  to 
establish  the  contrary,  and  if  one  claiming  to  be  such  is  pro- 
tected to  the  extent  of  the  increased  value  he  may  have  in  good 
faith  added  to  the  property,  this  is  all  he  can  fairly  claim  under 
the  law.  This  rule  in  effect  was  held  in  Isle  Royale  Mining  Co. 
V.  Hertin,('-)  and  much  that  was  there  said  is  equally  applicable 
in  the  present  case." 

§  505.  Confusion. — ^  The  action  of  trover,  as  well  as  that 
of  trespass,  often  presents  interesting  questions  con- 
nected with  what  is  technically  termed  confusion.'  "  If," 
says  Blackstone,-  "one  wilfully  intermixes  his  money, 
corn,  or  hay,  with  that  of  another  man,  without  his  ap- 
probation or  knowledge,  or  casts  gold  in  like  manner 
into  another's  melting-pot  or  crucible,  our  law  to  guard 
against  fraud  gives  the  entire  property,  without  any  ac- 
count, to  him  whose  original  dominion  is  invaded,  and 
endeavored  to  be  rendered  uncertain  without  his  own 
consent."  C^*^' 

In  Maine  this  doctrine  of  confusion  of  goods  has  been 

'  Confusion,     Lat.     Conftisio.      Con-  term   is  applied   also  to  the  merger  of 

fundi  dicitur,  quod  aliis  ita  commisce-  different    interests,   and    in   this    sense 

lur  ut  deduci  et  se  parari  non  possit,  aut  the    analogous    word    is    used    in    the 

certe  difficilis  sit  ejus  separatio.      Vicat.  French  law.  —  Crivelli,  in  voc. 

Vocab.    Utriusqtte   yuris  in   voc.     The  '^  2  Comm.,  ch.  26,  p.  405. 


f")  33  Mich.  207.  0  22  Mich.  311.  C^)  37  Mich.  332. 

(■')  Anon.,  Popham,  38  pi.  2  ;  Warde  v.  Aeyre,  2  Bulst.  323.     See  Stephen- 
son V.  Little,  10  Mich.  433. 
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applied  to  a  case  where  the  defendant  had  taken  the 
plaintiff's  logs,  and  manufactured  them  into  boards,  and 
intermixed  these  boards  vvith  a  pile  of  his  own,  so  that 
they  could  not  be  distinguished,  with  the  frattdulent 
intent  of  depriving  the  plaintiff"  of  his  property.  And  it 
was  held  that  the  owner  of  the  logs  might  maintain  re- 
plevin for  the  whole  pile.^  If,  however,  the  mixture  be 
accidental  or  not  wrongfully  made,  each  party  will  be 
entitled  to  his  own  property  or  to  its  value,  provided  the 
separation  can  be  made,  or  the  values  be  apportionable. 
If  by  the  intermixture  the  property  be  destroyed,  the 
loss  falls  on  him  whose  fault  occasioned  the  destruc- 
tion.C*) 

*  The  civil  law  does  not  in  any  case  appear  to  recognize 
the  severe  rule  of  our  system  :  Quod  si  frtimentiim  Titii 
frunieiito  tuo  mistum  ftierit,  szqziidem  voliintate  vestrdy 
commune  est,  quia  singula  co7'pora,  id  est,  singula  grana, 
qucB  cujiisque  propria  fueri7it,  consejisu  vestro  co^n^nuni- 
cata  sunt.  Quod  si  casti  id  77iistum  ftierit,  vel  Titius  id 
miscuerit  sine  tud  vohmtate,  non  videtur  co7nmune  esse, 
quia  si7tgula  corpora  i7i  sud  substa7ttid  dura7it.  Sed  nee 
■magis,  istis  casibus,  C077i77t2t7ie  sit  frumentu77i  qua77t  grex 
i7itelligitur  esse  C077n7tu7iis,  si  pecora  Titii  tuis  pecoribzts 
77iista  ftceri7it.-  Nor  should  the  analogous  case  in  regard 
to  real  property  be  overlooked.  In  trespass  for  mesne 
profits,  the  bo7ia  fide  occupant  of  lands  without  notice, 
who  has  improved  them,  is  allowed  to  set  off  or  recoup 
the  value  of  his  improvements.'^*  Why  should  not  the 
same  equity  be  extended  to  this  case  ?     Whenever  the 

'  Wingate  v.  Smith,  20  Me.  287.  pinxitiir,  statini  meuvi  fit ;  licet  de  pic- 

-  Inst.  lib.  ii,  tit.  i,  §  28.     A  different  tura  quidam  contra  senserint propter pre- 

rule  necessarily  prevailed  where  sepa-  tium  pictures  ;  sed  necesse  est  ei  rei  cedi 

ration  was  impossible.      Sed  et  id  quod  quod  sine  ilia  esse  non  potest.     Dig.  lib. 

in    charta  mea  seribitur  aut  in  tabula  vi,  De  Rei  Vindi,  p.  23,  §  3. 


(»)  Ryder  v.  Hathawaj',  2 1  Pick.  298. 
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question  is  distinctly  presented,  the  milder  rule  will  prob- 
ably be  maintained. 

§  506.  Consequential  damages. — It  has  been  intimated 
that  special  damages  may  be  recovered  in  this  action  for 
the  detention  of  the  property,  over  and  above  its  value. 
It  was  suggested'  by  Parke,  B.,  at  Nisi  Prius,  that  the 
plaintiff  could  recover  special  damages  if  laid  in  the  dec- 
laration ;  as  in  trover  for  the  conversion  of  a  horse,  that 
the  plaintiff  could  recover  for  money  paid  for  the  hire  of 
other  horses.  And  it  has  been  so  since  decided  by  the 
Queen's  Bench,  in  trover  brought  by  a  carpenter  for  his 
tools  ;  the  declaration  containing  an  allegation,  that  by 
reason  of  the  conversion  the  plaintiff  was  prevented  from 
working  at  his  trade.'  In  this  country,  however,  it  seems 
doubtful ;  the  doubt  resulting  from  the  technical  form 
of  the  action,  as  well  as  from  the  question  as  to  remote- 
ness or  consequentiality  of  damages.'  (^)  The  only  mod- 
ification that  can  be  said  to  exist  of  this  rule  is,  perhaps, 
in  those  cases  where  intermediate  the  conversion  and  the 
return  of  the  property  claimed,  special  damage  has  been 
sustained  by  the  plaintiff ;  and  in  such  cases  the  special 
damage  demanded  must  be  distinctly  alleged  in  the  dec- 
laration.' 

The  case  of  Bodley  v.  Reynolds  was  followed  in  Reilley 
V.  McMinn.(^)  This  was  an  action  for  the  conversion  of 
a  blacksmith's  tools ;  the   blacksmith    being   unable   to 

'  Davis  V.  Osvvell,  7  C.  &  P.  804.  of   which    the    plaintiffs   complain   not 

"  Bodley  v.  Reynolds,  8  Q.  B.  779.  being  a  damage  necessarily  consequent 

^  See  Brizsee  ta   Maybee,  21  Wend,  on    the    wrongful    conversion    of    the 

144  ;  and  in   Pennsylvania,  see  Farm-  goods,   if   it   could    in    any   shape    fall 

ers'  Bank  z'.  McKee,  2  Pa.  St.  31S.  within    the    remedy   of    an   action   of 

••  Moon   7J.   Raphael,   2    Bing.    N.  C.  trover,  ought  at  least  to  have  formed 

310  ;  Tindall,  C.  J.,  said  :   "  The  injury  the  subject  of  a  special  allegation." 


(•')  So,  in  Connecticut,  they  are  not  allowed.     Hurd  v.  Hubbell,  26  Conn. 
389;  Seymour  v.  Ives,  46  Conn.  109;  see  Saunders  v.  Brosius,  52  Mo.  50. 
('•)  2  Pugs.  370. 
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procure  other  tools,  owing  to  his  remote  situation,  was 
thrown  out  of  employment.  It  was  held  that  the  jury 
might  consider  this  in  addition  to  the  value  of  the  tools. 
So  in  Shotwell  v.  Wendover,('')  the  court  said  the  plaintiff 
has  a  right  to  claim  damages  for  the  use  of  the  articles 
(tools,  etc.),  and  for  their  deterioration  while  in  the  pos- 
session of  the  defendant.  In  Stollenwerck  v.  Thacher  (^) 
it  appeared  that  the  plaintiffs  had  sent  certain  goods  to  G. 
for  sale.  G.  was  to  receive  a  certain  commission  on  the 
sales.  G.  sold  them  to  the  defendant  without  requiring 
cash  payment,  as  he  had  heen  ordered  to  do.  In  trover 
against  the  vendee,  it  was  held  that  the  damages  should  not 
include  a  commission  to  G.  for  the  sale,  because  the  plain- 
tiff was  not  obliged  to  allow  G.  a  commission  for  doing 
an  act  which  was  not  shown  to  have  been  for  the  interest 
or  according  to  the  intent  of  the  plaintiffs.  In  Leffing- 
well  V.  Gilchrist, ('')  an  action  for  the  conversion  of  a  file 
of  the  newspaper  of  which  the  plaintiff  was  editor, 
evidence  of  the  inconvenience  an  editor  would  suffer 
from  the  destruction  of  a  file  of  his  newspaper  was  ex- 
cluded. In  France  z>.  Gaudet  (•*)  it  appeared  that  the 
plaintiff  had  bought  champagne  at  fourteen  shillings  per 
dozen,  and  resold  it  at  twenty-four  shillings  to  the  cap- 
tain of  a  ship  about  to  leave  England.  The  defendant, 
at  whose  wharf  the  wine  was  lying,  refused  to  deliver  it, 
and  the  plaintiff  could  not  fulfil  the  contract,  there  being 
no  other  champagne  in  the  market  of  the  same  quality. 
It  was  held  that  the  plaintiff  was  entitled  to  recover  the 
price  at  which  he  had  sold  the  champagne.  Mellor,  J., 
in  delivering  the  opinion  of  the  court,  and  in  reference 
to  the  argument  of  the  defendant's  counsel,  that  "  in 
analogy  to  the  cases  of  special  damages  arising  out  of  the 

C)  I  Johns.  65.  (b)  115  Mass.  224. 

{')  40  la.  416.  C)  L.  R.  6  Q.  B.  199,  204. 

Vol.  II.— 7 


98  CONVERSION    OF    PERSONAL    PROPERTY.  §  506. 

breach  of  contract,  notice  of  the  special  circumstances 
ought  to  have  been  given  to  the  defendants,  in  order  to 
entitle  the  plaintiff  to  recover  anything  beyond  the  or- 
dinary value  of  the  goods  converted,"  used  the  following 
language  : 

"We  are  not  prepared  to  say  that  there  is  any  analogy  be- 
tween the  case  of  contract  alluded  to,  in  which  two  parties 
making  a  contract  for  the  sale  and  delivery  of  a  specific  chattel, 
the  vendee  gives  notice  to  the  vendor  of  the  precise  object  of  the 
purchase,  and  a  case  like  the  present.  In  the  case  of  contract, 
special  damages  reasonably  resulting  from  the  breach  of  it  may 
be  considered  within  the  contemplation  of  the  parties.  In 
case  of  trover,  it  is  not  in  general  special  damage  which  can  be 
recovered,  but  a  special  value  attached  by  special  circumstances 
to  the  article  converted  ;  the  conversion  consists  in  withholding 
from  another  property  to  the  possession  of  which  he  is  ifnme- 
diately  entitled,  and  the  circumstances  which  affix  the  value  are 
then  determined  ;  no  notice  to  the  wrong-doer  could  then  affect 
the  value,  although  it  might  affect  his  conduct ;  but  upon  what 
principle  is  a  notice  necessary  to  a  man  who  ex  hypothesi  is  a 
wrong-doer  ?  In  such  a  case  as  the  present,  the  actual  value  is 
fixed  by  circumstances  at  the  time  of  the  demand,  and  no  notice 
of  the  special  circumstances  could  then  affect  the  actual  value 
of  the  goods  withheld  from  their  rightful  owner,  who  thereby 
sustains  'an  actual  present  loss,' which  appears  to  us  to  be  a  con- 
vertible term  with  '  actual  value.'  " 
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§  507.  Higher  intermediate  value.— It  has  been  held  by 
many  courts  of  high  authority  that  in  actions  for  the 
actual  conversion,  not  only  of  stock,  but  of  any  pesonal 
property  of  fluctuating  value,  the  measure  of  the  dam- 
ages is  the  highest  market  price  which  the  property  may 
have  had  from  the  date  of  the  conversion  to  the  end  of 
the  trial,  provided  the  action  be  brought  and  pressed 
with  due  diligence.  The  same  rule  is  also  applied  by 
these  courts  in  other  actions,  namely,  in  actions  of  det- 
inue and  replevin,  in  actions  for  refusal  to  transfer  or  to 
deliver  stock  in  corporations,  and  in  actions  for  refusal 
by  the  vendor  to  deliver  goods,  the  price  of  which  has 
been  paid  in  advance.  It  is  impossible  to  consider  the 
application  of  this  rule  in  actions  for  conversion  apart 
from  its  application  in  other  forms  of  action.  The  rule 
will  therefore  here  be  discussed  generally. 

(99) 
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§  508.  English  cases. — The  early  English  cases  can 
hardly  be  said  to  have  established  any  definite  rule.  The 
leading  case  ^  was  on  a  writ  of  inquiry  to  assess  damages 
on  a  bond  given  by  the  defendant,  conditioned  to  replace, 
on  the  ist  of  August,  1799,  a  quantity  of  stock  lent  him 
by  the  testator.  The  only  question  was  whether  the 
damages  should  be  calculated  at  the  price  of  the  stock  on 
the  I  St  of  August,  or  at  the  price  on  the  day  of  trial; 
and  the  latter  sum  was  held  the  true  rule  of  damages. 
Grose,  J.,  said  :  "  The  true  measure  of  damages  in  all 
these  cases  is  that  which  will  completely  indemnify  the 
plaintiff  for  the  breach  of  the  engagement."  It  was  ob- 
jected to  this  rule  by  counsel  that  it  gave  the  plaintiff 
the  power  either  by  hastening  or  delaying  his  suit  to 
take  advantage  of  the  rise  in  the  market,  without  any 
risk  in  case  of  a  fall.  And  Lawrence,  J.,  said  :  "  Sup- 
pose a  bill  were  filed  in  equity,  for  a  specific  performance 
of  an  agreement  to  replace  stock  on  a  given  day,  which 
had  not  been  done  at  the  time,  would  not  a  court  of 
equity  compel  the  party  to  replace  it  at  the  then  price 
of  the  stock,  if  the  market  had  risen  in  the  meantime  ?" 

But  in  a  later  case  in  the  Court  of  Exchequer,"  *the 
defendants,  in  1833,  agreed  to  sell  and  deliver,  on  board 
the  plaintiff's  vessel,  a  certain  quantity  of  Odessa  linseed, 
at  that  place,  at  30^.  per  quarter.  The  plaintiff's  vessel 
arrived  at  Odessa,  and  they  paid  the  defendants  ;^  1,5  75  in 
October,  1833,  being  a  moiety  of  the  purchase-money  of 
the  expected  cargo.  The  defendants  gave  notice  that 
they  could  not  comply  with  the  contract.  In  February, 
1S34,  when  the  cargo  would  have  arrived  in  England  if 
it  iiad  been  delivered  to  the  plaintiffs  at  Odessa,  the  price 
was  from  47^.  to  50i".  per  (quarter;  at  the  time  of  trial  it 
woulfi  have  Ix-cii   about  56^-.      The  defendants  paid  into 

'  Shepherd  ;■.  J(jhnson,  2  East.  211.       •'  Startup  7'.  Cortazzi,  2  C.  M.  &  R,  165. 
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court,  in  September,  1835,  ;/^2, 072,  which  was  at  the  rate 
of  4ys.,  and  which  was  paid  over  to  the  plaintiffs,  who 
contended  that,  as  they  had  paid  a  portion  of  the  pur- 
chase-money and  lain  out  of  it  for  a  long  time,  they  were 
entitled  to  damages  according  to  the  price  at  which  the 
seed  was  selling  at  the  time  of  the  trial.  Lord  Abinger, 
at  the  trial,  charged  :  "  That  in  his  opinion  the  plaintiffs 
were  not  entitled  to  treat  this  as  a  case  resembling  con- 
tracts for  the  replacing  of  stock  where  the  damages  are 
estimated  at  the  price  of  the  funds,  and  they  were  not 
entitled  to  damages  according  to  the  then  price  of  the 
seed,  and  that  taking  the  price  at  the  time  the  cargo 
would  arrive,  it  appeared  to  him  that  enough  had  been 
paid  into  court ;  but  with  these  observations  he  left  the 
case  to  the  jury  for  their  deliberation,"  who,  designing, 
as  Lord  Abinger  remarked,  to  give  no  more  than  the 
ftioney  advanced  and  interest  on  it,  found  a  verdict  for 
the  defendants.  A  motion  was  made  for  a  new  trial,  on 
the  ground  of  misdirection  ;  but  the  rule  was  discharged. 

Lord  Abinger,  C.  B.,  said : 

"  The  plaintiffs  did  not  prove  that  they  wanted  this  seed  for 
any  particular  purpose,  or  that  they  sustained  any  peculiar  injury 
from  its  non-delivery.  I  told  the  jury  that  neither  the  witnesses 
nor  the  plaintiffs  had  pointed  out  any  precise  line  which  should 
mark  the  proper  estimate  of  the  damages;  for  they  had  not  stated 
what  they  had  intended  to  do  with  the  seed,  whether  to  crush  it 
or  to  sell  it.  The  plaintiffs,  however,  insisted  that  they  were 
entitled  to  the  profits  which  they  might  possibly  have  made 
upon  it,  if  it  had  been  delivered.  The  jury  appeared  to  me  to 
wish  to  give  no  more  than  the  money  advanced  and  interest 
upon  it.  I  am  not  aware  of  any  rule  for  estimating  damages  for 
speculative  profits  besides  taking  the  interest  on  the  money 
advanced.  It  was  not  proved  that  the  plaintiffs  could  have  made 
more  than  ^  per  cent,  on  that  money,  or  that  they  had  not  credit 
at  their  bankers  to  that  extent,  and  thereby  had  sustained  any 
peculiar  inconvenience.      The  money   had   been  paid    into    the 
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court,  and  the  plaintiffs  received  it  as  soon  as  the  practice  of  the 
court  allowed  them  so  to  do.  I  felt  a  difficulty  as  to  how  the 
damages  ought  to  be  computed  ;  but  one  of  the  witnesses  gave 
something  like  a  rule,  which  I  pointed  out  to  the  jury.  He  said 
that  Odessa  linseed  was  about  the  same  quality  as  Sicilian  linseed, 
though  it  usually  sold  at  a  somewhat  lower  rate.  The  ship  ar- 
rived in  England  in  March.  He  stated  that  at  that  time  Sicilian 
linseed  was  well  sold  at  50J.,  and  that  he  himself  had  furnished 
good  seed  at  that  price  ;  and  deducting  2s.  for  the  difference  in 
value,  the  fair  price  of  the  Odessa  seed  was  48^.  ;  and  allowing 
a  discount,  the  price  would  have  been  about  that  which  the  de- 
fendant has  paid  into  court.  It  is  to  be  remarked,  that,  by  the 
terms  of  the  contract,  supposing  the  cargo  to  have  been  shipped 
in  pursuance  of  it,  the  plaintiffs  would  have  been  obliged  to  pay 
the  residue  of  the  purchase-money  at  that  time.  I  did  not,  how- 
ever, prescribe  any  line  to  the  jury  upon  which  they  ought  to 
proceed  ;  but  I  told  them  they  ought  not  to  give  speculative  or 
vindictive  damages." 

Alderson,  B,,  said  : 

"  The  only  question  in  the  case  was  as  to  the  amount  of  dam- 
ages. The  contract  was  to  deliver  a  certain  quantity  of  lin- 
seed at  a  certain  time,  namely,  on  the  arrival  of  the  ship  in 
London.  Previously  to  that  period,  a  notice  was  given  by  the 
defendant  that  he  was  unable  to  perform  his  contract.  It  ap- 
pears that  the  price  at  that  time  was  not  the  proper  criterion 
for  estimating  the  damages  ;  for,  as  the  plaintiffs  had  already 
parted  with  their  money,  they  were  not  then  in  a  situation  to 
purchase  other  seed.  The  more  correct  criterion  is  the  price 
at  the  time  when  the  cargo  would  have  arrived  in  due  course, 
according  to  the  contract  ;  when,  if  it  had  been  delivered, 
the  plaintiffs  would  have  been  enabled  to  resell  it.  Another 
criterion  is  to  consider  the  loss  of  the  gain  which  the  party 
would  have  made  if  the  contract  had  been  complied  with.  In  the 
present  case,  the  loss  which  the  plaintiffs  have  sustained,  arises 
from  their  having  been  kept  out  of  their  money.  That  is  a  mat- 
ter to  be  calculated  by  the  interest  of  the  money  up  to  the  time 
when,  by  the  course  of  practice,  the  money  could  have  been 
obtained  out  of  court.  It  appears  from  the  report  of  the  trial 
that  there  were  no  circumstances  submitted  to  the  jury  to  show 
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that  the  plaintiffs  had  sustained  any  special  damage.     The  ver- 
dict is,  therefore,  in  my  opinion,  right." 

In  another  case,' of  a  bond  to  retransfer  stock,  the  same 
principle  was  laid  down.  It  was  contended  for  the  plain- 
tiff, that  he  was  entitled,  at  his  option,  to  the  best  of  three 
prices  :  either  the  value  of  the  stock  on  the  day  fixed  for 
the  transfer ;  or,  secondly,  the  price  at  the  day  of  trial ; 
or,  thirdly,  the  highest  price  which  the  stock  had  borne 
between  the  day  of  delivery  and  the  day  of  trial.  But 
the  court  held,  on  the  particular  circumstances  of  the 
case,  that  the  third  claim  could  not  be  sustained.  It 
seems  difficult,  however,  in  reason,  to  say  why,  if  the 
plaintiff"  is  entitled  to  a  subsequent  rise,  provided  it  main- 
tain itself  to  the  day  of  trial,  he  should  be  prejudiced  by 
a  fall  that  may  be  due  only  to  the  delays  of  litigation. 

Two  later  decisions  in  the  English  books  held  substan- 
tially the  same  doctrine.  In  an  action  on  a  bond  con- 
ditioned to  replace  stock  at  a  particular  day,  the  defendant 
not  having  replaced  it.  Lord  Ellenborough  held,  at  Nisi 
Prius,  that  the  plaintiff  was  entitled  to  claim  according  ta 
the  value  upon  the  day  of  the  trial.'  In  an  action  on  a 
bond  to  replace  stock.  Best,  C.  J.,  at  Nisi  Prius,  held  that 
the  price  of  the  stock  should  be  taken  as  at  the  time  of 
the  trial,  saying : 

"  When  the  defendant  had  the  money,  he  promised  to  restore 
the  stock.  Justice  is  not  done  if  he  does  not  place  the  plaintiff 
in  the  same  situation  in  which  he  would  have  been  if  the  stock 
had  been  replaced  at  the  stipulated  time.  We  cannot  act  on  the 
possibility  of  the  plaintiff's  not  keeping  it  there.  All  we  can  say 
is,  that  the  defendant  has  effectually  prevented  him  from  doing 
so."' 

The  subject  was  again  examined,  and  the  rule  adhered 
to  in  Owen  v.  Routh.' 

'  M'Arthur  v.  Seaforth,  2  Taunt.  257.         ^  Harrison  v.  Harrison,  i  C.  &  P.  412. 
*  Downes  v.  Back,  i  Stark.  318.  *  14  C.  B.  327. 
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In  a  case  of  detinue  for  railway  shares,  tlie  plaintiff  de- 
manded the  shares  on  the  17th  May,  1845,  when  they 
were  worth  £2,  5^.  per  share,  and  they  were  not  delivered 
till  the  25th  of  November  of  the  same  year,  when  they 
had  fallen  to  ^i.  The  measure  of  damages  was  held  to 
be  the  difference  between  these  two  sums.^  ** 

These  cases  left  the  English  law  in  an  unsettled  state ; 
and  it  seems  still  to  remain  undetermined. (''')  It  is,  how- 
ever, beyond  doubt  that  in  actions  for  non-delivery  of  cor- 
porate stock  the  value  at  the  time  of  trial  may  be  recov- 
ered. (^)  But  in  an  action  against  a  corporation  for  refusal 
to  transfer  stock  on  its  books,  the  measure  of  damages  is 
the  value  of  the  stock  at  the  time  it  should  have  been 
transferred,  with  interest.(*')  The  distinction,  if  any  there 
is,  between  these  cases  is  a  very  unsatisfactory  one.  In 
actions  for  the  conversion  of  chattels  of  a  fluctuating 
value  the  general  rule  seems  to  be  established,  and  the 
value  at  the  time  of  conversion  is  the  measure. ('') 

§  509.  New  York  cases. — The  question  has  been  elab- 
orately considered  in  New  York.  The  leading  case  adopt- 
ing the  rule  of  higher  intermediate  value  is  Romaine 
V.  Van  Allen, ('')  an  action  for  the  wrongful  conversion 
of  railway  shares  pledged  with  the  defendant  as  collat- 
eral security  for  a  loan.  In  this  case,  which  was  decided 
in  1863,   Mr.  Justice  Rosekrans,  delivering  the  opinion 

'  Williams  v.  Archer,  5  C.  B.  318  ;  Archer  v.  Williams,  2  Car.  &  Kir.  26, 


(»)  Mayne  on  Damages,  4th  ed.,  pp.  179,  364. 

('')  Ibid.,  p.  179;  Owen  v.  Routh,  14  C.  B.  327. 

C)  In  re  Bahia  &  S.  F.  Ry.  Co.,  L.  R.  3  Q.  B.  584. 

('V  Mercer  v.  Jones,  3  Camp.  477  ;  Loder  v.  Kekule,  3  C.  B.  N.  S.  128. 
But  contra.  Greening  t/.  Wilkinson,  i  C.  &  P.  625. 

(")  26  N.  Y.  309,  311,315.  The  rule  had  already  been  adopted  in  the  case  of 
failure  to  deliver  goods  paid  for  in  advance,  without  much  consideration:  Cor- 
tclyou  V.  Lansing,  2  Cai.  Cas.  200 ;  West  v.  Wentvvorth,  3  Cow.  82  ;  Wilson 
7'.  Malh'-ws,  24  r?arb.  295. 
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of  the  court,  said  :  "  Independent  of  the  authorities,  the 
rule  appears  to  me  to  be  reasonable  and  necessary  to  pro- 
tect the  rights  of  the  owners  and  pledgors  of  stock  against 
the  tortious  acts  of  pledgees,  if  the  plaintiff  commences 
his  action  within  a  reasonable  time  after  conversion,  and 
prosecutes  it  with  reasonable  diligence."  The  reasoning, 
however,  on  which  the  decision  is  based,  applies  broadly 
to  all  cases  of  the  conversion  of  chattels,  the  learned  jus- 
tice using  the  following  language  :  "  Although  the  gen- 
eral rule  of  damages  in  trover  may  be  the  value  of  the 
chattel  at  the  time  of  its  conversion,  with  interest,  or  that 
value  when  the  chattel  has  a  determinate  or  fixed  value, 
yet,  when  there  is  any  uncertainty  or  fluctuation  attend- 
ing the  value,  and  the  chattel  afterwards  rises  in  value, 
the  plaintiff  can  only  be  indemnified  by  giving  him  the 
price  of  it,  at  some  period  subsequent  to  the  conversion  ; 
and  the  necessary  result  of  all  the  decisions,  in  my  judg- 
ment, is  that  in  such  cases  the  plaintiff  is  entitled  to  re- 
cover the  highest  market  value  of  the  property  at  any 
time  intermediate  the  conversion  and  the  trial."  In  the 
case  of  Brass  z^.  Worth, ('')  a  somewhat  different  rule  was 
applied.  This  was  also  an  action  for  the  conversion,  by 
a  wrongful  sale,  of  stock  which,  by  special  arrangement 
of  the  parties,  had  been  purchased,  and,  as  was  adjudged, 
should  have  been  held  by  the  defendant  for  the  plain- 
tiff's account.  The  measure  of  damages  was  held  to  be 
in  reference  to  certain  stock,  its  value  on  the  day  when 
the  plaintiff  demanded  a  return  of  it,  and  in  reference  to 
certain  other  stock,  which  had  not  been  demanded,  the 
difference  between  its  market  value  on  a  certain  day, 
which  was  "  a  reasonable  time  after  the  sale,  and  the  cost 
price  of  the  defendant's  purchase  thereof,  with  the  inter- 
est."   But  the  case  of  Romaine  v.  Van  Allen  was  adhered 


(»)  40  Barb.  648. 
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to  by  the  court  of  last  resort  in  Burt  v.  Dutcher,('')  which 
was  an  action  for  the  conversion  of  hops,  and  was  fol- 
lowed by  the  Supreme  Court  of  the  State,  in  an  action 
for  the  conversion  of  grain. (**)  The  same  rule  was  also 
applied,  by  the  Superior  Court  of  the  city  of  New  York, 
to  the  case  of  a  railroad  bond  lent  by  the  plaintiff  to  the 
defendant,  by  whom  it  was  converted  to  his  own  use.('') 
The  main  question  now  before  us  was  again  very  fully  con- 
sidered by  the  New  York  Court  of  Appeals,  in  an  action 
by  a  principal  against  his  factor,  for  the  conversion  of 
wheat  by  a  sale,  in  violation  of  instructions.^^)  In  this 
case  the  plaintiff,  who  resided  in  Cleveland,  Ohio,  having 
certain  wheat  in  the  defendants'  store  at  Buffalo,  on  the 
1 2th  day  of  July,  1853,  telegraphed  to  the  defendants  at 
that  city  to  sell  it  the  same  day  at  $  1.08  a  bushel,  and  if  it 
were  not  sold  on  that  day,  to  ship  it  to  New  York.  The 
defendants  accordingly  offered  the  wheat  the  same  day 
to  a  person  who  desired  to  be  allowed  until  the  following 
morning  to  inspect  it  and  decide  on  the  purchase.  To 
this  the  defendants  assented,  provided  no  news  were  re- 
ceived in  the  meantime  affecting  the  value,  and  at  eight 
o'clock  the  next  morning  he  took  the  wheat  at  the  price 
named.  The  case  having  been  tried  by  the  court  without 
a  jury,  the  sale  was  found  to  have  been  in  good  faith,  but 
not  having  been  made  on  the  day  to  which  the  defend- 
ants were  limited  by  their  instructions,  was  adjudged  a 
conversion  of  the  wheat  by  them.  The  court  fixed  the 
29th  of  November,  in  the  same  year,  as  the  time  within 
which  the  f)laintiff  might  reasonably  have  brought  the 


f")  34  N.  Y.  493. 

(')  Morgan  7'.  Gregg,  46  Barb.  183;  arr.  Lawrence  t/.  Maxwell,  6  Lans. 
469. 

(')  Nauman  v.  Caldwell,  2  Sweeney  212. 

(')  Scott  -'.  Rogers,  31  N.  Y.  676,  681  ;  4  Abb.  App.  157. 
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action.  In  the  Court  of  Appeals  the  case  was  twice  ar- 
gued. On  the  first  argument  the  court  was  equally 
divided.  On  a  reargument  before  a  court  differently 
constituted,  the  four  judges  who  opposed  the  severer 
rule  being  no  longer  on  the  bench,  the  following  conclu- 
sions were  adopted  in  an  opinion  delivered  in  September, 
1864.     Hogeboom,  J.,  said: 

"  In  the  absence  of  any  definite  means  for  ascertaining  the  pe- 
riod when  the  owner  of  the  property  would  have  disposed  of  it, 
we  are  necessarily  more  or  less  in  the  dark  as  to  the  amount  of 
injury  which  he  has  sustained  by  the  illegal  act  of  the  defend- 
ants, and  are  driven  to  resort  more  or  less  to  conjecture,  or  to 
fix  upon  some  arbitrary  period  for  determining  the  price  of  the 
property.  It  is  obviously  a  rule  of  doubtful  justice  to  give  to 
the  plaintiff  the  whole  period  until  the  statute  of  limitations 
would  attach,  for  the  commencement  of  this  action,  and  the 
whole  period  intervening  between  the  conversion  and  the  trial 
to  select  his  standard  of  price,  without  ever  having  given  notice 
of  his  intention  to  adopt  the  price  of  any  particular  period.  A 
much  more  just  and  equitable  rule,  independent  of  adjudica- 
tions upon  this  question,  would  seem  to  be,  to  allow  to  the  plain- 
tiff some  reasonable  period,  within  the  statute  of  limitations,  for 
fixing  the  price  of  the  property,  provided  he  notifies  the  adverse 
party  at  the  time  of  such  act  on  his  part ;  but  never  to  allow  him 
unlimited  liberty  of  selection  as  to  the  price  of  which  he  will 
avail  himself  at  the  trial  of  the  cause.  If  he  does  not  make  and 
notify  his  election  of  time,  then  to  fix  the  time  by  the  day  of 
commencing  the  action,  provided  the  action  be  commenced  with- 
in a   reasonable  time  after   the    conversion This    seems 

to  me  the  just  and  equitable  rule.  It  is  not,  however,  perhaps 
quite  the  rule  which  has  obtained  in  the  law  for  settling  the 
question  of  damages  in  the  case  of  an  illegal  conversion  of  prop- 
erty  I    think    the  rule    of  damages   applicable    to   cases 

of  this  description  is  reasonably  well  settled  to  be  as  liberal  as 
this  in  favor  of  the  plaintiff,  to  wit  :  to  allow  to  the  plaintiff  the 
highest  price  for  the  property  prevailing  between  the  time  of 
conversion  and  a  reasonable  time  afterwards  for  the  commence- 
ment of  the  action.  Some  of  the  cases  carry  the  period  up  to 
the  time  of  trial  of  a  suit  commenced  within  a  reasonable  time ; 
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and  as  between  these  two  periods,  the  time  of  commencing  the 
suit  and  the  time  of  trial,  the  rule  is  somewhat  fluctuating.  What 
this  reasonable  time  shall  be  has  never  been  definitely  settled, 
and  may,  perhaps,  fluctuate  to  some  extent,  according  to  the  cir- 
cumstances of  the  particular  case.  In  the  case  at  bar,  it  was  held 
to  be  four  months  after  the  conversion,  which  terminated  before 
the  close  of  navigation  in  that  year;  which  latter  circum- 
stance might  perhaps  be  supposed  to  have  some  probable  influ- 
ence in  raising  the  market  price  of  the  property  in  New  York, 
and  therefore  as  not  unlikely  to  induce  the  plaintiff  to  retain  the 
property  until  that  time.  I  think  the  adjudications  allow  at 
least  so  much  latitude  in  cases  similarly  circumstanced.  For 
reasons  before  stated,  the  limit  of  time  is  necessarily,  to  some 
extent,  arbitrary,  for  the  want  of  available  means  to  determine 
when  the  plaintiff  would  have  sold  his  property,  and,  by  conse- 
quence, the  damages  he  has  sustained.  But  it  has  been  sup- 
posed, and  I  think  reasonably,  that  a  liberal  allowance  of  time 
should  be  made  in  favor  of  the  plaintiff,  and  against  the  defend- 
ant, inasmuch  as  the  latter  is  the  defaulting  party." 

The  judge  then  compared  the  rule  in  trover  to  that  in 
the  case  of  an  executory  sale,  where  the  plaintiff  had  paid 
the  price  in  advance,  and  held  the  two  cases  to  be  analo- 
gous. He  said  that  in  the  case  of  a  sale,  the  highest 
value  between  the  breach  of  contract  and  the  commence- 
ment of  an  action,  or  of  the  trial  of  one  brought  within  a 
reasonable  time  thereafter,  was  allowed  on  the  ground 
that  it  might  be  impossible,  and  was  certainly  unjust,  for 
the  plaintiff  to  pay  the  price  a  second  time,  in  order  to 
procure  a  similar  article  to  that  of  which  he  has  been  de- 
prived ;  he  held  that  the  same  reasoning  applied  to  the 
action  of  trover,  and  that  the  only  difficulty  lay  in  fixing 
the  period  when  the  value  of  the  property  should  be  esti- 
mated.     He  added  : 

"  Even  if  the  evidence  is  satisfactory  that  the  plaintiff  intended 
to  retain  the  property,  I  do  not  think  that  he  should  be  permitted 
to  roam  through  the  entire  period  between  the  conversion  and 
the  time  when   the  statute  of  limitations  would  attach,  for  the 


§509.  NEW   YORK    CASES.  IO9 

purpose  of  discovering  the  highest  price  at  which  the  property 
sold  in  market.  This  gives  to  the  transaction  the  color  of  a 
mere  speculation,  and  not  of  a  just  ascertainment  of  damages 
actually  sustained." 

The  rule  in  this  case  allows  the  plaintiff  to  fix  his  own 
damages  after  a  retrospect  of  the  market  since  the  con- 
version, by  selecting  the  highest  market  rate  of  the  prop- 
erty during  that  time,  provided  within  a  reasonable  time 
after  the  conversion  he,  by  bringing  the  action  or  other- 
wise, gives  the  defendant  notice  of  the  day  thus  selected. 
But  the  court  simply  approved  the  measure  adopted  in 
that  case  by  the  judge  before  whom  it  was  tried,  as  not 
unreasonable  in  itself  and  not  unjust  to  the  defendant. 
They  considered  that  they  could  not  say  that  four 
months  after  the  time  when  the  wheat,  if  duly  forward- 
ed, would  have  reached  its  destination,  was,  as  matter  of 
law,  an  unreasonable  time  for  bringing  the  suit,  and  that, 
on  questions  of  fact,  they  had  no  power  to  review  the 
finding  of  the  judge.  But  the  decision  did  not  reverse 
the  still  wider  rule  previously  adopted  in  the  case  of 
Romaine  v.  Van  Allen.  That  rule,  in  the  later  case  of 
Burt  V.  Dutcher,  was,  as  has  been  seen,  reaffirmed  by  the 
same  court.  The  latter  case,  as  we  have  observed,  was 
an  action  for  the  conversion  of  merchandise ;  and  in  the 
former,  as  we  have  also  noticed,  the  court  does  not  pro- 
ceed upon  the  ground  of  any  distinction  between  stocks 
and  other  personal  property,  in  the  application  of  the  rule. 

In  the  case  of  Suydam  v.  Jenkins  ('')  the  English  cases 
giving  the  value  of  stock  at  the  time  of  trial  were 
justified  on  the  ground,  "  first,  that  as  chancery  may  de- 
cree a  specific  execution  of  a  contract  for  replacing  stock, 
and  the  defendant,  when  such  a  decree  is  made,  to  enable 
himself  to  perform  it,  must,  of  necessity,  purchase  the 

(')  3  Sandf.  614,  633,  an  action  of  replevin. 
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Stock  at  its  then  market  price,  he  can  have  no  right  to 
complain  when  he  is  compelled  to  pay  the  same  sum  as 
damages,  by  the  judgment  of  a  court  of  law  ;  and,  second, 
that  as  stock  is  usually  held  not  for  sale,  but  as  a  perma- 
nent investment,  it  is  a  reasonable  presumption  that  had 
it  not  been  replaced  at  the  stipulated  time,  the  plaintiff 
would  have  retained  its  possession  until  the  day  of  trial, 
and  hence  its  price  at  that  time,  whatever  it  might  be,  is 
no  more  than  an  indemnity."  C*)     The  objections  to  the 


(»)  These  are,  doubtless,  the  reasons  commonly  assigned  for  the  distinc- 
tion. But  it  may  be  observed  that  it  is  more  than  questionable  whether  a 
decree  can  be  had  for  the  specific  performance  of  an  agreement  for  the  deliv- 
ery of  shares  in  the  public  funds,  or  such  other  stocks  as,  from  their  w^ell- 
known  and  permanent  character,  are  usually  sought  for  investment.  Breaches 
of  such  contracts  are  readily  compensated  in  damages,  and  are  not, 
therefore,  the  subject  of  equitable  relief.  Story  Eq.  Jur.  §§  717,  717a; 
Buxton  V.  Lister,  3  Atk.  383  ;  Sullivan  v.  Tuck,  i  Md.  Ch.  Decisions, 
59.  And  in  regard  to  such  stocks  as  are  of  fluctuating  value,  the  presump- 
tion may  be  quite  as  applicable  to  them  as  to  any  other  property,  that  they 
were  bought  for  speculative  purposes  rather  than  to  hold  for  investment. 
In  Romaine  v.  Van  Allen  the  stock  between  the  time  of  the  conversion  and 
the  beginning  of  the  trial  rose  from  $3,937.50,  which  was  its  full  market  price 
on  the  day  of  the  conversion,  to  $5,962.50  before  trial  began.  The  trial, 
which  was  before  a  referee,  was  a  protracted  one,  and  during  its  progress  the 
stock  happened  to  rise  in  the  market  to  the  price  of  $8,175,  which  was  the 
highest  reached  before  the  trial  ended,  and  was  the  amount  allowed.  Here 
we  have  this  remarkable  result  of  the  application  of  the  rule  adopted,  that 
from  the  circumstance  that  the  trial  was  had  before  a  referee,  instead  of  the 
court,  or  a  court  and  jury,  the  plaintiff  gained  upwards  of  $2,000  in  the 
amount  of  the  judgment.  It  is  difficult  to  see  how  the  principle  of  compen- 
sation could  justify  this  windfall.  Again,  if  the  action  were  brought  in  the 
city  of  New  York,  where  the  courts  are  often  oppressed  with  business,  it 
might  be  that  the  suit,  although  prosecuted  with  proper  diligence,  could  not 
be  tried  within  a  much  longer  time  than  if  it  were  in  a  contiguous  county. 
On  the  principle  of  this  case,  the  verdict  for  the  same  conversion,  although 
obtained  with  proper  diligence,  might  be  double  if  the  suit  were  brought  in 
one  county  what  it  would  be  in  another,  where  the  same  obstacles  to  an  im- 
mediate or  speedy  trial  did  not  exist.  Another  serious  objection  to  the  rule 
is,  that  the  reason  of  it  does  not  apply  where  the  goods  were  purchased  for 
use,  or  for  some  other  purpose  than  for  sale,  nor  even  when  they  were  bought 
for  sale,  unless  the  advance  occurred  withm  the  period  during  which  they 
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general  application  of  the  rule  were,  howev^er,  stated  in  a 
masterly  manner  by  Duer,  J.,  in  his  celebrated  opinion 
in  this  case  :  C*) 

"  Our  objections  to  considering  an  intermediate  higher  value 
as  an  invariable  rule  of  damages,  have  already  been  stated,  and 
need  not  be  repeated.  It  is  perfectly  just,  when  the  enhanced 
price  has  been  realized  by  the  wrong-doer,  or  it  is  reasonable  to 
believe  would  have  been  realized  by  the  owner,  had  he  retained 
the  possession  ;  but,  in  all  other  cases,  damages  founded  upon 
such  an  estimate,  are  either  purely  speculative,  or  plainly  vin- 
dictive. They  are  conjectural  and  speculative,  when  it  is  barely 
possible  that  the  owner,  had  he  retained  the  possession,  would 
have  derived  a  benefit  from  the  higher  value.  They  are  vindic- 
tive, when  it  is  certain  that  no  such  benefit  could  have  resulted 
to  him." 


would  have  been  sold  in  the  ordinary  course  of  business.  In  the  case  in 
which  the  rule  is  least  objectionable,  that  of  goods  intended  for  sale,  indem- 
nity would  require  that  it  be  confined  to  such  as  were  or  may  be  presumed 
to  have  been  meant  for  sale  indefinitely  in  point  of  time.  Where  goods  were 
to  have  been  sold  either  immediately  or  within  a  certain  fixed  period,  the 
range  of  the  plaintiff's  right  of  selection  should,  on  the  same  principle,  be 
narrowed  to  the  time  of  the  intended  sale.  So  in  the  case  of  property  which 
from  its  nature  would  have  perished,  or  in  the  case  of  articles  intended  for 
consumption  which  would  have  been  consumed  within  a  limited  period,  the 
time  of  the  fluctuation  of  the  market,  within  which  the  price  is  to  be  deter- 
mined, ought  not  on  any  principle  of  compensation  to  go  beyond  such  period. 
In  each  case,  the  facts  and  circumstances  showing  what  would  have  been  the 
probable  disposition  of  the  property  by  the  owner,  should  seem  material  in 
showing  his  actual  loss,  and,  therefore,  in  ascertaining  the  proper  indemnity. 
It  is  grossly  inequitable  that  the  owner  should  have  the  advantage  of  a  chance 
rise  in  value,  which  it  is  certain  he  had  never  contemplated,  and  would 
not  have  taken  advantage  of  had  the  property  remained  in  his  possession. 
The  want  of  uniformity  in  the  rule,  and  the  numerous  exceptions  which  must 
be  engrafted  on  it,  seem  grave  objections.  If  the  plain  and  definite  rule  of  the 
value  at  the  time  of  conversion  should  in  any  case  be  enlarged,  that  modifica- 
tion of  it  laid  down  in  the  case  of  Suydam  v.  Jenkins,  3  Sandf.  614,  supra,  by 
which  damages  beyond  the  value  of  the  property  and  interest  are  allowed 
only  where  they  are  proved,  and  not  merely  presumed,  to  have  been  sustained, 
is  the  most  satisfactory  which  has  been  suggested.  See  Meshke  v.  Van 
Doren,  16  Wis.  319. 
e)  P.  629. 
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In  Markham  v.  Jaudon.C")  an  action  for  the  conver- 
sion of  stock,  it  was  held  by  the  Court  of  Appeals  that 
the  plaintiff  could  recover  the  highest  value  between  the 
time  of  the  conversion  and  the  time  of  the  trial ;  that  is, 
the  "fluctuating  rule"  laid  down  in  Romaine  v.  Van 
Allen  was  adopted.  Grover  and  Woodruff,  JJ.,  how- 
ever, dissenting.  The  same  rule  was  adopted  by  the 
Commission  of  Appeals  of  New  York,  in  Lobdell  v. 
Stowell.(^)  The  present  Court  of  Appeals  has,  however, 
taken  a  different  view,  and  both  these  decisions  are  over- 
ruled. In  Matthews  v.  Coe,^")  which  was  an  action  to 
recover  for  an  alleged  conversion  of  warehouse  receipts 
of  corn,  pledged  by  the  plaintiff's  assignor  as  security  for 
advances  made  by  the  defendant,  decided  by  that  court 
in  March,  1872,  it  appeared  that  the  defendant  had  acted 
in  good  faith,  and  moreover  that  the  plaintiff  had  in- 
tended to  sell  the  corn  at  a  dollar  a  bushel.  The  price, 
however,  allowed  by  the  referee  before  whom  the  action 
was  tried,  was  fixed  by  him  at  the  market  rate  prevailing 
a  year  and  a  half  after  the  action  was  brought,  which  was 
a  dollar  and  forty-five  cents  a  bushel.  Church,  C.  J.,  de- 
livering the  opinion  of  the  court,  observed  that  whatever 
might  be  the  propriety  of  a  rule  giving  the  plaintiff  the 
benefit  of  the  highest  market  price  between  the  conver- 
sion and  the  trial,  in  a  case  not  exceptional  in  its  circum- 
stances, such  a  rule  could  have  no  application  to  one  like 
that  before  the  court.  The  learned  chief  judge  closed 
with  the  significant  intimation  that  the  rule  referred  to 
was  not  so  firmly  settled  as  to  be  beyond  the  reach  of 
rc\'ic\v  whenever  necessary. 

§  510.  Baker  v.  Drake.— Such  a  necessity  arose  in  an 
action  decided  by  the  same  court  in  September,  1873, 
concerning  a  speculation  in  stocks  like  that  in  Markham 

(»)  41  N.  Y.  235.  (••)  51  N.  Y.  70.  C)  49  N.  Y.  57. 
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V.  Jaudon,  and  in  which  the  precise  questions  there  pre- 
sented were  again  raised. ('')     In  this  case  the  plaintiff 
had  advanced  but  $4,240  on  account  of  the  purchase  of 
various  railway  shares,  which,  in  November,    1868,  had 
cost  the  defendants  upwards  of  $66,300  beyond  the  plain- 
tiff's advances.     In  that  month  the  shares,  at  a  sale  of 
them  made  by  the  defendants  in  good  faith,  but  without 
authority,  at  the  market   rates,   to  pay  their  advances, 
produced  less  than  $67,000.     Between  this  time  and  that 
of  the  trial  the  stock  fluctuated  heavily,  and  in  August, 
1870,  rose  in  the  market  to  170,  which  was  its  culminat- 
ing point,   and  from  which  it  declined.     The  jury,  in- 
structed in  accordance  with  the  rule  in  Markham  v.  Jau- 
don, found  a  verdict  for  the  plaintiff  of  $18,000,  which 
was  the  difference  between  the  average  price,  at  wiiich 
the  defendant  sold,  and   170.     This  was  held  error  on 
appeal  to  the  Court  of  Appeals,  where  it  was  said  that 
the  proper  rule  in  such  a  case,  was  the  market  price  of 
the  stock  within  a  reasonable  time  after  the  plaintiff  re- 
ceived notice  of  the  conversion.     Rapallo,  J.,  in  a  yery 
learned  opinion,  said  that  the  supposition  that  a  plaintiff 
who  had  failed  to  keep  his  margin  good  up  to  the  sale, 
would  have  continued  to  supply  it  during  the  time  neces- 
sary to  carry  the  stock  to  its  highest  point,  and  then  have 
been  fortunate  enough  to  sell  it  at  that  precise  point,  was 
an  unreasonable  one,  and  that  the  award  of  a  measure 
of  damages  based  on  such  a  conjecture  was  a  wide  de- 
parture from  that  rule  of  simple  indemnity  which  should 
control  the  damages,  except  in  cases  where  punitive  dam- 
ages are  allowable.     The  learned  judge  then  pointed  out, 
that  as  he  had  not  paid  for  his  stocks,  and  did   not  hold 
them  as  an  investment,  the  loss,  if  any,  which   he  sus- 
tained was  simply  that  of  the  chance  of  their  subsequent 

(")  Baker  7/.  Drake,  53  N.  Y.  211,  217. 
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rise  in  the  market,  and  this  chance  was  accompanied  by 
the  corresponding  one  of  their  decline,  and,  also,  by  the 
further  contingency  in  case  of  a  rise  of  his  not  availing 
himself  of  it.     He  added  : 

''A  continuation  of  the  speculation  also  required  him  to  sup- 
ply further  margin,  and  involved  a  risk  of  ultimate  loss.  If, 
upon  becoming  informed  of  the  sale,  he  desired  further  to  pros- 
ecute the  adventure,  and  take  the  chances  of  a  future  market,  he 
had  the  right  to  disaffirm  the  sale  and  require  the  defendants  to 
replace  the  stock.  If  they  failed,  or  refused  to  do  this,  his  rem- 
edy was  to  do  it  himself,  and  charge  them  with  the  loss  reason- 
ably sustained  in  doing  so.  The  advance  in  the  market  price  of 
the  stock,  from  the  time  of  the  sale  up  to  a  reasonable  time  to 
replace  it,  after  the  plaintiff  received  notice  of  the  sale,  would 
afford  a  complete  indemnity.  Suppose  the  stock,  instead  of  ad- 
vancing, had  declined  after  the  sale,  and  the  plaintiff  had  re- 
placed it,  or  had  full  opportunity  to  replace  it,  at  a  lower  price, 
could  it  be  said  that  he  sustained  any  damage  by  the  sale  ? 
Would  there  be  any  justice  or  reason  in  permitting  him  to  lie  by 
and  charge  his  broker  with  the  result  of  a  rise  at  some  remote 
subsequent  period?" 

Under  the  rule  in  Markham  v,  Jaudon,  as  he  proceeded 
to  show,  the  plaintiff  is  "  in  a  position  incomparably  su- 
perior to  that  of  which  he  has  been  deprived."  It  leaves 
him  relieved  both  from  risk  and  from  the  necessity  of  sup- 
plying "margin,"  "with  his  venture  out  for  an  indefinite 
period,  limited  only  by  what  may  be  deemed  a  reasonable 
time  to  bring  a  suit  and  conduct  it  to  its  end."  Mean- 
while, obstacles  and  delays  in  the  progress  of  the  suit  are 
for  the  interest  of  the  suitor,  since  they  extend  the  period 
for  his  retrospective  selection  of  the  rate  of  his  own  dam- 
ages. He  pointed  out  that  the  reasoning  of  those  deci- 
sions which  sanction  the  rule  of  a  higher  intermediate 
value,  being  founded  on  the  idea  that  the  plaintiff,  having 
been  wrongfully  deprived  of  his  property  or  the  price 
agreed  to  be  paid  for  it,  cannot  be  justly  expected  to  pro- 
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cure  it  a  second  time,  is  necessarily  inapplicable  to  the 
case  of  property  purchased  for  speculation,  not  with  his 
funds,  but  the  defendant's.  It  is  to  be  noticed  that,  in 
this  decision,  the  usual  rule  in  trover,  viz.,  the  value  of  the 
goods  at  the  time  of  the  conversion,  was  not  adopted,  the 
court  proceeding  on  the  theory  that  the  plaintiff  should 
have  a  reasonable  time  to  replace  himself  in  the  market, 
after  notice  of  the  wrong.  The  rule  laid  down  as  the 
proper  one,  by  Rapallo,  J.,  in  this  case,  was  distinctly 
affirmed  in  a  second  appeal  taken  in  the  above  case.(*) 
It  appeared  that,  at  the  second  trial,  the  judge  charged 
the  jury  that  the  plaintiffs  were  entitled  to  recover  as  dam- 
ages what  it  would  have  cost  them  to  replace  the  stocks 
on  a  day  within  a  reasonable  time  after  the  sale,  deduct- 
ing the  sum  due  to  the  defendants,  and  the  recovery  was 
based  upon  the  market  value  of  the  stock,  on  a  day  be- 
tween the  sale  and  the  commencement  of  the  action. 
This  was  held  to  be  correct. 

§  511.  Wright  V.  Bank  of  the  Metropolis.— The  case  of 
Baker  :'.  Drake  was  approved,  and  the  rule  laid  down  by 
Rapallo,  J.,  extended,  in  the  later  case  of  Wright  v. 
Bank  of  the  Metropolis, (^)  an  action  for  the  wrongful 
sale  of  pledged  stock.     In  that  case  Peckham,  J.,  said  : 

"  In  such  a  case  as  this,  whether  the  action  sounds  in  tort  or  is 
based  altogether  upon  contract,  the  rule  of  damages  is  the  same. 
....  There  is  no  material  distinction  in  the  fact  of  ownership 
of  the  whole  stock  which  should  place  the  plaintiff  outside  of  any 
liability  to  repurchase  after  notice  of  sale,  and  should  render  the 
defendant  continuously  liable  for  any  higher  price  to  which  the 
stock  might  rise  after  conversion  and  before  trial.  As  the  same 
liability  on  the  part  of  defendant  exists  in  each  case  to  re- 
place the  stock,  and  as  he  is  technically  a  wrong-doer  in  both 
cases,  but  in  one  no  more  than  in  the  other,  he  should  respond  in 
the  same  measure  of  damages  in  both  cases,  and  that  measure  is 


(»)  Baker  v.  Drake,  66  N.  Y.  518.  (')  no  N.  Y.  237,  246. 
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the  amount  which,  in  the  language  of  Rapallo,  J.,  is  the  natural, 
reasonable,  and  proximate  result  of  the  wrongful  act  complained 
of,  and  which  a  proper  degree  of  prudence  on  the  part  of  the 
plaintiff  would  not  have  averted.  The  loss  of  a  sale  of  the  stock 
at  the  highest  price  down  to  trial,  would  seem  to  be  a  less 
natural  and  proximate  result  of  the  wrongful  act  of  the  defend- 
ant in  selling  it  when  plaintiff  had  the  stock  for  an  investment, 
than  when  he  had  it  for  a  speculation,  for  the  intent  to  keep  it  as 
an  investment  is  at  war  with  any  intent  to  sell  it  at  any  price, 
even  the  highest.  But  in  both  cases  the  qualification  attaches 
that  the  loss  shall  be  only  such  as  a  proper  degree  of  prudence 
on  the  part  of  the  complainant  would  not  have  averted,  and  a 
proper  degree  of  prudence  on  the  part  of  the  complainant  consists 
in  repurchasing  the  stock  after  notice  of  its  sale,  and  within  a 
reasonable  time.  If  the  stock  then  sells  for  less  than  the  defend- 
ant sold  it  for,  of  course  the  complainant  has  not  been  injured, 
for  the  difference  in  the  two  prices  inures  to  his  benefit.  If  it 
sells  for  more,  that  difference  the  defendant  should  pay. 

"  It  is  said  that,  as  he  had  already  paid  for  the  stock  once,  it  is 
unreasonable  to  ask  the  owner  to  go  in  the  market  and  re- 
purchase it.  I  do  not  see  the  force  of  this  distinction.  In  the 
case  of  the  stock  held  on  margin,  the  plaintiff  has  paid  his 
margin  once  to  the  broker,  and  so  it  may  be  said  that  it  is 
unreasonable  to  ask  him  to  pay  it  over  again  in  the  purchase  of 
the  stock.  Neither  statement,  it  seems  to  me,  furnishes  any 
reason  for  holding  a  defendant  liable  to  the  rule  of  damages 
stated  in  this  record.  The  defendant's  liability  rests  upon  the 
ground  that  he  has  converted,  though  in  good  faith  and  under  a 
mistake  as  to  his  rights,  the  property  of  the  plaintiff.  The 
defendant  is,  therefore,  liable  to  respond  in  damages  for  the 
value.  But  the  duty  of  the  plaintiff  to  make  the  damages  as 
light  as  he  reasonably  may,  rests  upon  him  in  both  cases,  for 
there  is  no  more  legal  wrong  done  by  the  defendant  in  selling  the 
stock,  which  the  plaintiff  has  fully  paid  for,  than  there  is  in  sell- 
ing the  stock  which  he  has  agreed  to  hold  on  a  margin,  and 
which  agreement  he  violates  by  selling  it.  All  that  can  be  said 
is  that  there  is  a  difference  in  amount,  as  in  one  case  the  plain- 
tiff's  margin  has  gone,  while  in  the  other  the  v/hole  price  of  the 
stock  has  been  sacrificed.  But  there  is  no  such  difference  in  the  le- 
gal nature  of  the  two  transactions  as  should  leave  the  duty  resting 
iipr)n  the  plaintiff  in  tlic  one  case  to  repurchase  the  stock,  and  in 
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the  other  case  should  wholly  absolve  him  therefrom.  A  rule 
which  requires  a  repurchase  of  the  stock  in  a  reasonable  time, 
does  away  with  all  questions  as  to  the  highest  price  before  the 
commencement  of  the  suit,  or  whether  it  was  commenced  in  a 
reasonable  time  or  prosecuted  with  reasonable  diligence,  and 
leaves  out  of  view  any  question  as  to  the  presumption  that 
plaintiff  would  have  kept  his  stock  down  to  the  time  when  it  sold 
at  the  highest  mark  before  the  day  of  trial,  and  would  then  have 
sold  it,  even  though  he  had  owned  it  for  an  investment.  Such  a 
presumption  is  not  only  of  quite  a  shadowy  and  vague  nature,  but 
is  also,  as  it  would  seem,  entirely  inconsistent  with  the  fact  that 
he  was  holding  the  stock  as  an  investment.  If  kept  for  an  invest- 
ment, it  would  have  been  kept  down  to  the  day  of  trial,  and  the 
price  at  that  time  there  might  be  some  degree  of  propriety  in 
awarding  under  certain  circumstances,  if  it  were  higher  than 
when  it  was  converted.  But  to  presume,  in  favor  of  an  investor, 
that  he  would  have  held  his  stock  during  all  of  a  period  of 
possible  depression,  and  would  have  realized  upon  it  when  it 
reached  the  highest  figure,  is  to  indulge  in  a  presumption  which, 
it  is  safe  to  say,  would  not  be  based  on  fact  once  in  a  hundred 
times.  To  formulate  a  legal  liability  based  upon  such  pre- 
sumption, I  think  is  wholly  unjust  in  such  a  case  as  the  pres- 
ent. Justice  and  fair  dealing  are  both  more  apt  to  be  promoted 
by  adhering  to  the  rule  which  imposes  the  duty  upon  the  plaintiff 
to  make  his  loss  as  light  as  possible,  notwithstanding  the  un- 
authorized act  of  the  defendant,  assuming  of  course,  in  all  cases, 
that  there  was  good  faith  on  the  part  of  the  defendant. 

"  It  is  the  natural  and  proximate  loss  which  the  plaintiff  is  to  be 
indemnified  for,  and  that  cannot  be  said  to  extend  to  the  highest 
price  before  trial,  but  only  to  the  highest  price  reached  within  a 
reasonable  time  after  the  plaintiff  has  learned  of  the  conversion 
of  his  stock  within  which  he  could  go  in  the  market  and  repur- 
chase it.  What  is  a  reasonable  time  when  the  facts  are  undis- 
puted and  different  inferences  cannot  reasonably  be  drawn  from 
the  same  facts,  is  a  question  of  law." 

§  512.  Result  of  the  New  York  cases.— The  result  of  the 
New  York  cases  is  that  the  rule  of  the  highest  interme- 
diate value  is  applied  in  stock  transactions,  but  in  a  very 
limited   form ;    the    highest   value    being  allowed   only 
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between  the  time  of  injury  and  the  time  when  the  plain- 
tiff by  due  diligence  might  have  replaced  himself  in 
the  market.  This  restriction  of  the  rule  has  been  brought 
about  by  the  application  of  the  principle  of  avoidable 
consequences  to  a  rule  which  seems  not  to  have  been 
approved  by  the  court  on  principle,  but  was  too  firmly 
established  by  authority  to  be  set  aside. 

§  513.  Cases  in  the  Supreme  Court  of  the  United  States. 
— The  question  has  been  considered  by  the  Supreme 
Court  of  the  United  States.  Where  a  contract  was  made  * 
to  redeliver  to  the  plaintiffs  flour  left  with  the  defendants 
and  not  paid  for,  the  plaintiff  claimed  damages  only  at 
the  rate  of  the  price  of  flour  on  the  day  fixed  for  delivery; 
and  though  the  case  went  up  to  Washington,  nothing 
was  decided. 

In  an  action  brought  in  Louisiana,*  by  petition  or 
libel,  the  forms  of  action  of  the  English  law  being  there 
unknown,  on  a  contract  for  the  delivery  of  cotton  at  lo 
cents  per  pound,  on  or  before  the  15th  day  of  February, 
when  the  article  was  12  cents  per  pound,  it  appeared  that 
it  had  risen  to  30  cents  before  the  suit  was  brought ;  the 
plaintiffs  insisted  that  they  were  entitled  to  the  highest 
market  price  up  to  the  rendition  of  the  judgment.  But 
the  unanimous  opinion  of  the  court  was,  "that  the  price 
of  the  article  at  the  time  it  was  to  be  delivered  was  the 
measure  of  damages."  Marshall,  C.  J.,  said :  "  For 
myself  only,  I  can  say  that  I  should  not  think  the  rule 
would  apply  to  a  case  where  advances  of  money  had  been 
made  by  the  j)urchascr  under  the  contract.  But  I  am 
not  aware  what  would  be  the  opinion  of  the  court  in 
such  a  case." 

The  New  \'()ik  rule,  so  far  at  least  as  stock  transac- 

'  Douglass    V.   McAllister,   3  Cranch         •'  Shepherd    <■.    Hampton,    3  Wheat. 
298.  200,  204. 
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tions  are  concerned,  has  been  adopted  by  the  Supreme 
Court  of  the  United  States.  In  Galigher  v.  J  ones,  C") 
Bradley,  J.,  said  : 

"  It  has  been  assumed,  in  the  consideration  of  the  case,  that 
the  measure  of  damages  in  slock  transactions  of  this  kind  is  the 
highest  intermediate  value  reached  by  the  stock  between  the 
time  of  the  wrongful  act  complained  of  and  a  reasonable  time 
thereafter,  to  be  allowed  to  the  party  injured  to  place  himself  in 
the  position  he  would  have  been  in  had  not  his  rights  been 
violated.  This  rule  is  most  frequently  exemplified  in  the  wrong- 
ful conversion  by  one  person  of  stocks  belonging  to  another.  To 
allow  merely  their  value  at  the  time  of  conversion  would,  in 
most  cases,  afford  a  very  inadequate  remedy,  and,  in  the  case  of 
a  broker,  holding  the  stocks  of  his  principal,  it  would  afford  no 
remedy  at  all.  The  effect  would  be  to  give  to  the  broker  the  con- 
trol of  the  stock,  subject  only  to  nominal  damages.  The  real  in- 
jury sustained  by  the  principal  consists  not  merely  in  the  as- 
sumption of  control  over  the  stock,  but  in  the  sale  of  it  at  an 
unfavorable  time,  and  for  an  unfavorable  price.  Other  goods 
wrongfully  converted  are  generally  supposed  to  have  a  fixed 
market  value  at  which  they  can  be  replaced  at  any  time ;  and 
hence  with  regard  to  them,  the  ordinary  measure  of  damages  is 
their  value  at  the  time  of  conversion,  or,  in  case  of  sale  and  pur- 
chase, at  the  time  fixed  for  their  delivery.  But  the  application  of 
this  rule  to  stocks  would,  as  before  said,  be  very  inadequate  and 
unjust.  The  rule  of  highest  intermediate  value  as  applied  to 
stock  transactions  has  been  adopted  in  England  and  in  several 
of  the  States  in  this  country,  whilst  in  some  others  it  has  not 
obtained.  The  form  and  extent  of  the  rule  have  been  the  sub- 
ject of  much  discussion  and  conflict  of  opinion It  would 

be  a  herculean  task  to  review  all  the  various  and  conflicting 
opinions  that  have  been  delivered  on  this  subject.  On  the  whole 
it  seems  to  us  that  the  New  York  rule,  as  finally  settled  by  the 
Court  of  Appeals,  has  the  most  reasons  in  its  favor,  and  we 
adopt  it  as  a  correct  view  of  the  law." 

§  514.  Pennsylvania. — In  Pennsylvania  the  rule  of  the 
highest  intermediate    value    is    not  applied    in    actions 


C)   129  U.  S.   193,  2CX). 
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for  the  non-delivery  of  chattels  generally,  though  the 
price  has  been  paid  in  advance,(^)  nor  in  actions  for  the 
conversion  of  personal  property. (^')  In  the  case  of  the 
conversion  of  stock,  the  general  rule  is  to  some  extent 
modified.  Where  the  consideration  for  the  stock  has 
been  paid,  its  highest  market  value  between  the  breach 
and  the  trial,  together  with  the  bonus  and  dividends  re- 
ceived in  the  meantime,  is  the  rule  ;  where  the  consid- 
eration has  not  been  paid,  the  plaintiff  is  allowed  the 
difference  between  it  and  the  value  of  the  stock,  together 
with  the  difference  between  the  interest  on  the  considera- 
tion and  the  dividends  on  the  stock.  (")  The  general  rule 
in  trover  is  said  not  to  apply  "  where  the  article  could 
not  be  obtained  elsewhere,  or  where  from  restrictions  on 
its  production  or  other  causes  its  price  is  necessarily  sub- 
ject to  very  considerable  fluctuations."  In  the  case  of 
bank  stock  which  is  within  this  exception,  the  ordinary 
rule  would  hold  out  temptations  to  acts  of  wrongful  con- 
version, by  making  them  profitable  to  the  wrong-doer, 
since  the  bank  or  any  other  trustee  might  deprive  the 
owner  of  the  very  advantage  he  had  in  view  when  he 
made  the  investment.  So,  in  an  action  to  replace  borrowed 
stock,  where  the  value  of  the  stock  was  highest  at  the 
time  of  the  trial,  that  value  was  held  the  proper  measure 
of  damages. ('')  But  the  principle  of  these  decisions  ap- 
plies only  to  the  case  of  a  refusal  to  perform  the  con- 
tract, whereby  the  plaintiff  suffers  the  loss  in  the  advance 
of    the  price    of  the  stock. (')     In  Neiler   v.  Kelley  (^) 


(")  Smethurst  v.  Woolston,  5  W.  &  S.  106. 

('•)  Neiler  7a  Kelley,  69  Pa.  403. 

(')  Bank  of  Montgomery  7>.  Reese,  26  Pa.  143. 

('j  Musgrave  v.  Bcckenclorff,  53  Pa.  310. 

('•)  Phillips'  Appeal,  68  Pa.  130. 

C")  69  Pa.  403,  408. 
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Sharsvvood,  J.,  said  that  in  cases  of  trover  for  stock  the 
ordinary  rule, 

"is  not  changed,  but  only  modified  to  this  extent,  that  wher- 
ever there  is  a  duty  or  obligation  devolved  upon  a  defendant  to 
deliver  such  stocks  or  securities  at  a  particular  time,  and  that 
duty  or  obligation  has  not  been  fulfilled,  then  the  plaintiff  is  en- 
titled to  recover  the  highest  price  in  the  market  between  that 
time  and  the  time  of  the  trial.  The  grounds  of  this  exception 
are  that  such  securities  are  limited  in  quantity — are  not  always 
to  be  obtained  at  any  price,  and  are  of  very  fluctuating  value. 
These  are  supposed  to  constitute  sufficient  reasons  for  the  dis- 
tinction,"— 

and  it  has  finally  been  held  that  the  rule  in  Pennsylvania 
does  not  apply  to  ordinary  stock  contracts,  but  only  to 
trusts,  and  cases  where  justice  could  not  be  reached  by 
the  ordinary  measure  of  damages.^)  In  a  case  where  a 
plaintiff,  who  had  paid  for  stock,  formally  tendered  it 
back  to  the  defendant,  and  demanded  the  return  of  the 
money,  or  the  defendant's  note  for  the  amount,  pursuant 
to  one  of  the  terms  of  sale,  the  measure  of  damages  was 
held  to  be  the  amount  paid,  and  not  the  market  price  at 
the  time  of  the  refusal.('') 

§  515.  Alabama. — In  Alabama  the  latest  cases  hold  it 
proper  to  give  evidence  of  the  highest  value  between  the 
time  of  the  conversion  and  that  of  the  trial,  and  it  is  in  the 
discretion  of  the  jury  to  give  the  value  they  judge  proper 
between  this  highest  value  and  the  value  at  the  time  of 
conversion  with  lawful  interest  from  that  time.('')  In 
Burks  V.  Hubbard^)  the  court  said  :  "  This  discretion  of 
the  jury  in  selecting  the  exact  period  of  valuation  should 

(«)  Work  V.  Bennett,  70  Pa.  484 ;  Huntingdon  &  B.  T.  R.R.  &  C.  Co. 
V.  English,  86  Pa.  247  ;  North  v.  Phillips,  89  Pa.  250. 

('')  Laubach  v.  Laubach,  73  Pa.  387. 

{^)  Loeb  V.  Flash,  65  Ala.  526 ;  Street  v.  Nelson,  67  Ala.  504 ;  Renfro  v^ 
Hughes,  69  Ala.  581.  The  rule  in  Wyoming  seems  to  be  the  same.  Hilliard 
Flume  Co.  v.  Woods,  i  Wyo.  396. 

CO  69  Ala.  379,  384. 
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be  exercised  in  such  a  manner  as  to  prevent  the  defend- 
ant from  reaping  pecuniary  profit  through  his  wrong- 
ful act,  and  at  the  same  time,  in  proper  cases,  to  per- 
mit the  special  equities  or  hardships  of  the  particular 
case  so  to  operate  in  the  mitigation  of  damages  as  ex- 
act justice  may  require." 

§  516.  Florida,  Arkansas,  Mississippi,  California. — In 
Florida  the  rule  of  the  highest  market  value  was  ap- 
proved by  the  court,  in  Moody  v.  Caulk, (*)  as  the  proper 
one  in  the  case  of  stock  held  for  investment,  of  rare 
pictures,  jewels,  and  like  articles,  provided  the  jury  be 
satisfied  that  the  plaintiff  would  have  held  the  prop- 
erty up  to  the  time  of  the  advance.  In  Peterson  v. 
Gresham,(^)  the  rule  in  Arkansas  was  said  to  be  "in 
cases  where  there  is  an  increase  in  value  after  the  tak- 
ing and  before  the  demand,  suit,  or  actual  conversion," 
the  highest  market  value  during  this  time  ;  but  it  was 
said,  when  the  property  was  actually  converted  and 
passed  beyond  the  possible  reach  of  the  plaintiff,  then, 
in  trover,  its  value  and  the  interest  is  the  fixed  meas- 
ure of  damages. 

In  Mississippi, (")  the  Court  of  Errors  and  Appeals, 
while  rejecting  the  fluctuating  rule,  maintained  the  fol- 
lowing exceptions  to  the  fixed  rule  of  the  value  and 
interest  :  First,  where  the  original  act  was  wrongful  ; 
second,  where  it  was  bona  fide,  but  the  defendants  subse- 
fjucntly  disposed  of  the  property  wrongfully,  and  with 
knowledge  of  the  plaintiff's  claim  ;  third,  where  the 
taking  and  disposition  of  the  property  were  both  in 
gof)d  faith,  but  the  defendant  seeks  to  retain  the  excess 
u[  the  proceeds  of  the  sale  over  the  market  value  at 
the  time   of    the   conversion    "as    a    speculation";   and 

(•)  14  Fla.  50.  ('')  25  Ark.  380,  i^Z,  per  Gregg,  J. 

(')  VVhiificlfl  V.  Whitfield,  40  Miss.  352. 
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fourth,  where  the  property  has  some  peculiar  value  to 
the  plaintiff,  and  is  wilfully  taken  or  withheld  by  the  de- 
fendant. In  the  several  classes  of  cases  thus  excepted 
by  the  learned  court,  the  rule  of  compensation,  in  its 
opinion,  is  abandoned,  and  the  damages  are  left  at  large 
to  the  jury.  The  last  exception,  however,  as  we  think, 
with  deference,  might  be  properly  included  in  the  pre- 
ceding ones.('')  In  California,  although  the  "highest 
value"  rule  was  for  a  time  adopted, (^)  it  was  soon  said 
that  "  some  qualification  of  the  rule  may  be  found  neces- 
sary where  there  has  been  an  unreasonable  delay  in 
bringing  suit,  or  under  certain  special  circumstances.''^) 
And  in  a  later  case  the  rule  was  accordingly  seriously 
modified.  In  May,  1863,  the  defendant  had  wrongfully 
replevied  hay  crops,  then  not  worth  over  $2,500.  The 
following  year,  in  consequence  of  a  drought,  the  price 
of  hay  rose  enormously,  and  the  jury,  having  been  al- 
lowed to  assess  the  plaintiff's  damages  at  any  market 
rate  prevailing  after  the  conversion,  with  interest,  found 
a  verdict  for  $25,763.37.  The  court,  after  reviewing  the 
history  of  the  fluctuating  rule,  say  that  it  is  an  excep- 
tional one  of  American  origin,  and  that,  if  unqualified, 
it  is  unjust.  Rejecting,  however,  as  illogical  and  un- 
reasonable the  particular  qualification  of  it  sometimes 
adopted  as  to  diligence  in  bringing  and  prosecuting  the 
suit,  they  conclude  that,  in  the  class  of  cases  in  which  it 
has  been  applied,  the  correct  measure  is  the  highest 
market  value  within  what,  under  the  circumstances  of 
each  case,  is  a  reasonable  time  after  the  property  was 
taken,  with  interest  "from  the  time  when  the  value  was 
estimated."     As  the  action  had   not  been    brought  till 


(»)  Ace.  Bickell  v.  Colton,  41  Miss.  368. 

Q')  Douglass  V.  Kraft,  9  Cal.  562  ;  ace.  Dabovich  v.  Emeric,  12  Cal.  171. 

(,  )  Hamer  v.  Hatheway,  33  Cal.  117. 
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1869,  they  thought  that  too  wide  a  range  had  been  al- 
lowed the  jury,  and  therefore  set  aside  the  verdict. ('') 
But  soon  after  this  decision  a  statute  was  passed  (■*) 
giving  the  plaintiff  in  cases  of  conversion  the  highest  in- 
termediate value,  where  action  is  brought  with  reason- 
able diligence. 

§  517.  Other  States  following  the  rule  of  higher  inter- 
mediate value. — The  rule  of  highest  intermediate  value 
between  the  injury  and  the  time  of  trial  is  adhered  to  in 
several  jurisdictions  besides  those  already  examined.  It 
has  been  adopted  in  Alabama.^)  Indiana, ('^)  South 
Carolina, ('")  Texas,(^)  and  by  statute  in  Dakota.(^)  In 
Iowa  the  hiorhest  intermediate  value  between  the  in- 
jury  and  the  date  of  bringing  the  action  is  allowed. ('') 
It  is  to  be  observed  that  in  all  jurisdictions  the  plaintiff 
to  obtain  the  benefit  of  this  rule  must  bring  and  prose- 
cute his  action  with  reasonable  diligence  ;  and  it  has 
been  held  in  Texas  that  if  there  is  undue  delay  the 
measure  of  damages  is  the  value  at  the  time  of  the 
injury.C") 

(")  Page  V.  Fowler,  39  Cal.  412.  {^)  Cal.  Civ.  Code,  §  3336. 

C)  Conversion :  Tatum  v.  Manning,  9  Ala.  144 ;  Ewing  v.  Blount,  20 
Ala.  694;  Jenkins  v.  McConico,  25  Ala.  213.  Detinue:  Johnson  v.  Mar- 
shall, 34  Ala.  522.  Contra,  in  case  of  non-delivery  of  goods  sold :  Rose  v. 
Bozeman,  41  Ala.  678.     The  present  rule  is,  however,  different.     See  §  515. 

('')  Conversion  :  Ellis  7/.  Wire,  33  Ind.  127.  Non-delivery:  Kent  v.  Ginter, 
23  Ind.  I. 

(')  Conversion:  Kid  v.  Mitchell,  i  N.  &  McC.  334. 

C)  Coni'ersion  :  Stephenson  7>.  Price,  30  Tex.  715.  Non-delivery :  Randon 
V.  Barton,  4  Tex.  289;  Calvit  v.  McFadden,  13  Tex.  324  ;  Brasher  v.  David- 
son, 31  Tex.  190;  Gregg?'.  Fitzhugh,  36  Tex.  127. 

(*)  Dak.  Comp.  Laws.  §  4603.  In  Pickert  v.  Rugg,  46  N.  W.  Rep.  446 
(N.  D.),  Corliss,  C.  J.,  said  of  this  statute  that  "  the  rule  will  work  out  ab- 
surd results." 

('')  Cottversion :  Cannon  v.  Folsom,  2  Ln.  loi.  Non-delivery :  Davenport 
7/.  Wells.  3  la.  242  ;  Harrison  7a  Charlton,  37  la.  134;  Myer  7'.  Wheeler,  65 
la.  390;  Gilman  v.  Andrews,  66  La.  1 16. 

C")   Hi-ilhronrr  7'.  Doi'gjas  ,  45  Tex.  402. 
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§  518.  New  Hampshire. — The  rule  of  highest  inter- 
mediate value  was  disapproved  in  New  Hampshire  in 
the  important  case  of  Pinkerton  v.  Manchester  and 
Lawrence  Railroad, (")  after  a  review  of  the  cases,  and 
the  value  of  the  articles  which  should  have  been  de- 
livered at  the  time  of  the  failure  to  deliver  them,  is  held 
to  be  the  just  and  convenient  measure  of  damages. 
Bellows,  J.,  said  : 

"The  general  rule  here  and  elsewhere  is,  that  in  an  action  on 
a  contract  to  deliver  goods,  stocks,  and  other  personal  property, 
the  measure  of  damages  is  the  value  of  the  property  at  the  time 
and  place  of  delivery.  But  a  distinction  has  been  made  in  some 
jurisdictions,  by  which,  where  the  price  has  been  paid  in  ad- 
vance, the  plaintiff  has  been  allowed  to  elect  the  value  at  the 
time  when  the  property  ought  to  have  been  delivered,  or  at  the 
time  of  trial,  or,  as  some  cases  hold,  the  value  at  any  inter- 
mediate period.  Such  a  distinction  has  been  recognized  in  Eng- 
land, in  New  York,  and  in  the  courts  of  some  other  States  in  the 
Union,  upon  the  ground  that  the  seller,  having  got  the  money  of 
the  plaintiff,  the  latter  may  be  deprived  of  the  means,  by  the 
seller's  act,  of  going  into  the  market  and  purchasing  the  same 
property  at  the  then  market  prices." 

"There  being,  then,  much  conflict  in  the  authorities,  the  ques- 
tion is  to  be  settled  upon  principle  ;  and  it  may  be  assumed  that 
the  plaintiff  is  entitled  to  such  damages  as  will  be  a  full  in- 
demnity for  withholding  the  stock.  The  general  rule  is,  un- 
doubtedly, that  he  shall  have  the  value  of  the  property  at  the 
time  of  the  breach  ;  and  this  is  a  plain  and  just  rule  and  easy  of 
application,  and  we  are  unable  to  yield  to  the  reasons  assigned 
for  the  exception  which  has  been  sanctioned  in  New  York  and 
elsewhere.  It  is  true  that,  in  some  cases,  the  plaintiff  may  have 
been  injured  to  the  extent  of  the  value  of  the  property  at  the 
highest  market  price  between  the  breach  and  the  time  of  trial. 
But  it  is  equally  true  that,  in  a  large  number  of  cases,  and  per- 
haps generally,  it  would  not  be  so.  In  that  large  class  of  cases 
where  the  articles  to  be  delivered  entered  into  the  common  con- 
sumption of  the  country,  in  the   shape  of  provisions,  perishable 


C')  42  N.  H.  424.  457,  461. 
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or  otherwise,  horses,  cattle,  raw  material,  such  as  wool,  cotton, 
hides,  leather,  dyestuffs,  etc.,  to  hold  that  the  plaintiff  might 
elect,  as  the  rule  of  damages  in  all  cases,  the  highest  market 
price  between  the  time  fixed  for  the  delivery  and  the  day  of 
trial,  which  is  often  many  years  after  the  breach,  would,  in 
many  cases,  be  grossly  unjust,  and  give  to  the  plaintiff  an  amount 
of  damages  disproportioned  to  the  injury.  For,  in  most  of  these 
cases,  had  the  articles  been  delivered  according  to  the  contract, 
they  would  have  been  sold  or  consumed  within  the  year,  and  no 
probability  of  reaping  any  benefit  from  the  future  increase  of 
prices.  So  there  may  be  repeated  trials  of  the  same  cause,  by 
review,  new  trial,  or  otherwise.  Shall  there  be  a  different 
measure  of  value  at  each  trial  ?  In  the  case  of  stocks,  in  regard 
to  which  the  rule  in  England  originated,  there  are,  doubtless, 
cases,  and  a  great  many,  where  they  are  purchased  as  a  per- 
manent investment,  and  to  be  held  without  regard  to  fluctu- 
ations ;  and  to  hold  that  the  damages  should  be  the  highest  price 
between  the  breach  and  the  trial,  when  there  is  no  reason  to 
suppose  that  a  sale  would  have  been  made  at  that  precise  time, 
would  also  be  unjust.  But  it  may  be  fairly  assumed  that  a  very 
large  portion  of  the  stocks  purchased  are  purchased  to  be  sold 
soon;  and  to  give  the  purchaser,  in  case  of  a  failure  to  deliver 
such  stock,  the  right  to  elect  their  value  at  any  time  before  the 
trial,  which  might  often  be  several  years,  would  be  giving  him, 
not  indemnity  merely,  but  a  power,  in  many  instances  of  unjust 
extortion,  which  no  court  could  contemplate  without  pain." 

This  case  was  followed  later  in  Frothingham  v. 
Morse.  (") 

§  519.  Other  jurisdictions  following  the  general  rule. — 
The  rule  of  highest  intermediate  value  is  disapproved 
and  the  general  rule,  giving  the  value  at  the  time  of  the 
loss,  followed  in  all  cases,  in  most  jurisdictions.  Such 
seems  to  he  the  rule  in  Connecticut ;  C")  and  such  is 
without  doubt  the  rule  in  the  District  of  Columbia,('') 

(")  45  N.  H.  545- 

('')  Hurd  7'.  Hul)bcll,  26  Conn.  389.    Contra,  in  case  of  non-delivery  when 
the  price  was  paid  in  advance  :  West  v.  Pritchard,  19  Conn.  212. 

(')  Non-deli-iU-ry  of  stock :  Tayloe  v.  Turner,  2  D.  C.  (2  Cr.  C.  C.)  203. 
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Illinois,('')  Kentucky, (^)  Louisiana,('')  Maine,('')  Mary- 
land,C')  Massachusetts.^)  Michigan, (^)  Missouri, (")  Ne- 
vada,('')  North  Carolina,(')  Ohio,("')  Tennessee, (")  Ver- 
mont,(")  Wisconsin, (f)  and  Ontario.^)  In  Georgia  this 
rule  is  followed  where  the  conversion  is  not  a  continuinsf 
one,  but  begins  and  ends  in  a  single  act,  as  a  sale.Q 
In  a  case  in  Michigan  (')  Cooley,  J.,  said  : 

"  A  party's  right  of  recovery  must  be  deemed  fixed  at  some 
time,  and  he  cannot  wait  for  an  indefinite   period  and  speculate 


(")  Smith  V.  Dunlap,  12  III.  184 ;  Otter  v.  Williams,  21  111.  118  ;  Sturgesz/. 
Keith,  57  111.  451  ;  Brewster  v.  Van  Lievv,  119  111.  554.  Non-delivery  of 
goods  sold :  Cushman  v.  Hayes,  46  111.  145. 

C")  Sproule  V.  Ford,  3  Litt.  25  ;  Lillard  v.  Whittaker,  3  Bibb  92. 

('')  Vance  v.  Tourne,  13  La.  225. 

(<')  Freeman  v.  Harwood,  49  Me.  195.  Failure  to  return  borrowed  stock  : 
McKenney  v.  Haines,  63  Me.  74. 

(•■)  Third  Nat.  Bank  v.  Boyd,  44  Md.  47.  Refusal  to  transfer  slock :  Bal- 
timore Marine  Ins.  Co.  v.  Dalrymple,  25  Md.  269,  306  (semble);  Baltimore  C. 
P.  Ry.  Co.  V.  Sewell,  35  Md.  238  ;  Andrews  v.  Clark,  20  Atl.  Rep.  429. 

(*)  Conversiofi :  Kennedy  v.  Whitwell,  4  Pick,  466 ;  Greenfield  Bank  v. 
Leavitt,  17  Pick,  i;  Johnson  v.  Sumner,  i  Met.  172.  Refusal  to  issue  of 
transfer  stock :  Gray  ?'.  Portland  Bank,  3  Mass.  364,  390;  Sargent  7/.  Frank- 
lin Ins.  Co.,  8  Pick.  90;  Hussey  v.  Manufacturers'  &  M.  Bank,  10  Pick.  415  ; 
Wyman  v.  American  Powder  Co.,  8  Cush.  168. 

(s)  Bates  V.  Stansell,  19  Micii.  91  ;  Chadwick  v.  Butler,  28  Mich.  349,  352, 
per  Cooley,  J.  (semble);  Jackson  7/.  Evans,  44  Mich.  510. 

C')  Conversion  :  Walker  71.  Borland,  21  Mo.  289. 

(•')  Conversion  :  O'Meara  v.  North  American  M.  Co.,  2  Nev.  112  ;  Boylan 
V.  Huguet,  8  Nev.  345. 

(')  Conversion  :  Arrington  v.  Wilmington  &  W.  R.R.  Co.,  6  Jones  L.  68, 
per  Rufifin,  J.  (semble). 

('")  Failure  to  return  borrowed  stock  :  Fosdick  v.  Greene,  27  Oh.  St.  484. 

(")  Non-delivery  of  goods  sold :  Coffman  v.  Williams,  4  Heisk,  233,  240. 

(")  No7i-delivery:  Hill  v.  Smith,  32  Vt.  433  ;  Copper  Co.  v.  Copper  Mining 
Co.,  33  Vt.  92. 

(p)  Ingram  v.  Rankin,  47  Wis.  406,  explaining  Weymouth  v.  Chicago  &  N. 
W.  Ry.  Co.,  17  Wis.  550 ;  Webster  v.  Moe,  35  Wis.  75. 

(■i)  Refusal  to  transfer  stock :  McMurrich  v.  Bond  H.H.  Co.,  9  Up.  Can. 
Q.  B.  333  (sefnble). 

(0  Dorsett  v.  Frith,  25  Ga.  537. 

C)  Chadwick  v.  Butler,  28  Mich,  349,  352. 
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upon  the  changes  in  the  market  while  taking  upon  himself 
none  of  the  risks  of  decline.  This  would  put  him  in  a  better 
position  than  if  he  had  the  property  in  possession  ;  for  then,  if 
he  would  realize  upon  it,  he  must  select  a  particular  time  for 
making  sale,  and  accept  the  price  at  that  time  ;  while  under  the 
rule  relied  upon  he  may  have  the  highest  price  for  a  series  of 
years  by  simply  postponing  the  bringing  of  suit." 

§  520.  The  New  York  rule  unsatisfactory. — With  great 
deference  to  the  authority  of  the  court,  we  must  venture 
to  suggest  that  the  appHcation  of  the  rule  of  avoidable 
consequences  made  by  the  Court  of  Appeals  of  New 
York,  like  all  other  variations  from  the  ordinary  rule  of 
the  value  at  the  time  of  the  act  complained  of,  and  which 
deprives  the  plaintiff  of  his  property,  will  be  found  in 
practice  to  be  open  to  objection.  It  has  been  already 
pointed  out  (')  that  the  rule  of  avoidable  consequences  is 
a  branch  of  the  rule  excluding  remote  damages.  What 
the  plaintiff  would  (acting  as  prudent  men  usually  act) 
do,  on  notice  of  a  breach  of  contract  or  tort,  in  order  to 
reduce  the  loss,  the  law  expects  him  to  do  in  the  ordinary 
course  of  things.  If  he  does  not  take  such  steps,  and  the 
loss  is  thereby  enhanced,  this  is  the  result  of  his  own  inde- 
pendent volition  or  negligence,  and  is  only  related  to  the 
defendant's  act  as  a  consequence  of  that  remote  class  of 
which  the  law  cannot  take  cognizance.  For  instance,  in 
contracts  of  personal  service,  the  plaintiff  earns  his  living 
by  the  work.  Hence,  it  is  reasonable  to  assume  that,  if 
thrown  out  of  work  by  defendant's  act,  he  will  reduce  the 
loss  as  soon  as  possible  by  a  new  contract  of  service.  If 
he  lies  by,  his  subsequent  loss  of  money  is  the  result  of 
his  own  choice,  not  of  the  defendant's  act.  So,  if  a  roof 
leaks,  it  is  reasonable  to  assume  that  the  person  whose 
health  and  safety  are  endangered  by  the  leak  will  repair. 


(")  See  Chapter  VI. 
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If  an  owner  of  a  boat  seeking  freight  loses  it  through  de- 
fendant's act,  it  is  only  natural  that  he  should  try  to  get 
other  freight.  And  so  in  a  multitude  of  other  cases  in 
"^~"--— wliieh  the  rule  has  been  applied.  But  it  does  not  follow 
that  because  all  contracts  are  founded  on  the  expectation 
of  benefit  of  some  kind,  all  parties  contracting  must  be 
expected  on  a  breach  to  proceed  to  replace  themselves. 
Some  such  erroneous  assumption  as  this  underlies  the 
reasoning  of  the  New  York  courts. 

§  521.  Contract  to  carry  stock. — The  contract  which  they 
have  had  principally  in  view  is  the  agreement  by  stock 
brokers  to  carry  stock  for  a  customer.  The  broker  buys 
for  the  customer  a  certain  number  of  shares,  against  which 
the  customer  makes  a  deposit,  called  a  "  margin."  The 
intention  of  the  agreement  is  that  if  the  stock  rises  the 
broker  shall,  on  notice,  sell  the  stock  for  the  customer,  the 
latter  getting  the  benefit  of  the  rise.  If  it  falls,  the  broker  is 
also  entitled  to  demand,  by  proper  notice,  additional  mar- 
gin, and  on  failure  to  make  the  margin  good  he  may  sell 
the  stock.  The  broker  is  said  to  carry  the  stock  because 
he  advances  the  whole  purchase-money  (except  the  mar- 
gin), charging  the  customer  with  interest  and  commis- 
sions. In  New  York  a  transaction  of  this  kind  is  held  to 
make  the  relation  between  the  customer  and  broker  that 
of  pledgor  and  pledgee  ;  (^)  and  if  the  broker  sells  without 
demand  to  supply  additional  margin,  or  without  notice, 
this  amounts  to  conversion. ('')  Whatever  the  nature  of 
the  relation  is  held  to  be,  it  is  obvious  that  the  object  of 
the  agreement  is  always  to  secure  a  profit  from  a  rise  in 
the  market  value.  It  is  also,  in  a  certain  sense,  a  continu- 
ing contract.  The  broker  agrees  to  carry  the  stock,  not  for 
a  definite  time,  but  for  an  indefinite  time,  he  being  not 


0)  Gillett  V.  Whiting,  120  N.  Y.  402.  C)  lb. 
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only  pledgee,  but  selling  agent  as  well,  and  the  stock 
being  left  in  his  hands  for  sale.  Both  parties  contem- 
plate a  sale,  either  at  a  profit  or  at  a  loss.  If  an  unau- 
thorized sale  by  the  broker  is  regarded  as  a  conversion, 
according  to  the  ordinary  rule  the  measure  of  damages 
would  be  simply  the  value  of  the  stock  at  the  time  of  the 
sale  ;  if  it  is  looked  upon  as  a  breach  of  a  continuing  agree- 
ment to  carry  the  stock,  and  have  it  ready  for  the  plain- 
tiff if  he  wishes  to  sell  it,  there  being  no  fixed  time  for 
performance,  and  the  defendant  having  put  performance 
wholly  out  of  his  power,  there  is  no  hardship  in  charging 
him  with  all  the  profits  that  might  with  reasonable  cer- 
tainty have  been  made  within  the  period  during  which 
the  contract  would  have  continued.  But  there  is  usually 
no  certainty  whatever  that  any  profits  would  have  been 
made,  because  the  contract  might  at  any  moment  have 
been  brought  to  an  end  by  the  plaintiff  himself.  Nor  is 
there  in  the  ordinary  case  any  certainty  that  he  would 
have  directed  a  sale  on  a  rising  market.  There  is  conse- 
quently no  way  of  proving  with  that  certainty  required  by 
the  first  principles  of  the  law  of  damages  that  he  would 
have  had  anything  but  the  value  of  the  stock  at  the  time 
and  place  of  conversion. 

§  522.  Rule  of  avoidable  consequences  inapplicable  in  such 
cases. — From  this  conclusion  the  New  York  courts  have 
escaped  by  applying  the  rule  of  avoidable  consequences. 
A  prudent  man,  whose  opportunity  of  profit  is  lost  to  him, 
will,  it  is  said,  at  once  replace  himself  in  the  market ;  in 
other  words,  on  learning  of  the  conversion  he  will  as  soon 
as  possible  make  a  new  contract  as  nearly  similar  as  may 
be  to  that  which  has  been  broken.  Hence  it  is  concluded 
that  his  measure  of  damages  will  be  any  advance  in  the 
price  of  the  stock  from  the  time  of  the  conversion  up  to 
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a  reasonable  time  to  replace  it.f')  But  on  what  princi- 
ple is  it  his  duty  to  replace  it,  or  is  it  a  proper  inference 
that  he  will  do  so  ?  As  already  stated,  the  rule  does  not 
an  that  whenever  a  contract  is  broken  the  law  assumes 
that  it  is  natural  to  suppose  that  the  party  injured  will 
immediately  set  to  work  to  save  the  defendant  from  loss 
by  entering  into  another  contract  with  a  third  person  as 
nearly  profitable  as  the  first  as  possible. (*')  Such  a  re- 
quirement would  make  it  necessary  on  the  breach  of 
every  contract  to  inquire  into  the  whole  situation  and 
circumstances  of  the  party,  in  order  to  ascertain  whether 
he  might  by  perfect  prudence  have  reduced  the  damages. 
This  is  a  task  not  for  a  court  of  law,  but  for  omniscience. 
§  523.  Consequences  of  New  York  rule.— The  most  seri- 
ous objection  to  the  New  York  rule  is  the  confusion  it 
threatens  to  introduce  into  the  proper  application  of  the 
rule  of  avoidable  consequences.  If  it  is  founded,  as  the 
Court  of  Appeals  seems  to  hold,  on  a  general  principle, 
it  must  be  applied  generally,  as  for  instance  in  all  cases  of 
sales.  Here,  then,  we  should  have  the  rule  that  in  all  cases 
of  failure  to  deliver,  the  plaintiff's  damages  are  measured 
by  the  market  value — not  at  the  time  and  place  of 
delivery,  but  at  a  reasonable  time  after  the  breach  for 
him  to  replace  himself.  The  question  of  reasonable 
time,  whether  a  question  of  law  or  fact,  must  be  decided 
upon  all  the  facts  in  the  case.  It  must  depend,  as  we 
have  just  said,  on  such  questions  as  whether  the  plaintiff 
has  parted  with  his  money,  how  much  money  or  credit 
he  has  left,  what  steps  it  is  necessary  for  him  to  take  to 
procure  credit,  etc.,  etc.  If  applied  in  the  case  of  con- 
tracts at  large,  the  question  of  reasonable  time  becomes 

(*)  Baker  v.  Drake,  53  N.  Y.  211. 

C)  III.  Cent.  R.R.  Co.  v.  Cobb,  64  111.  128 ;  Wilcox  v.  Campbell,  ic6  N.  Y. 
325  ;  Wolf  z/.  Studebaker,  65  Pa.  459;  see  §§  208,  219. 
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Still  wider.  What  is  a  reasonable  time,  for  example,  for 
one  who  is  having  a  house  built  for  him,  to  replace 
himself  in  the  market?  Nor  can  the  question  of  rea- 
sonableness be  confined  to  the  single  element  of  time. 
It  is  a  question  which  underlies  the  whole  doctrine  of 
av^oidable  consequences,  and  whenever  courts  attempt  to 
apply  the  doctrine,  they  will  be  forced  to  discuss  it  in 
every  aspect.  Was  it  reasonable  that  the  plaintiff  should 
replace  himself  at  all?  We  have  seen  alreadyC')  that 
the  rule  does  not  require  impossibilities.  If  he  could 
not  have  replaced  himself,  he  will  be  excused.  So  also,(^) 
if  excessive  expenditure  was  required.  Such  questions 
as  these  can  hardly  be  escaped  if  the  New  York  rule 
represents  a  general  principle,  and  they  would  introduce 
great  confusion  into  many  branches  of  the  law. 

The  present  New  York  rule  applied  to  contracts  to 
carry  stock,  is,  we  believe,  erroneous,  and  founded  on  a 
wrong  principle  ;  but  it  does  little  harm  if  confined  to 
these  cases.  Any  universal  application  of  the  principle 
on  which  it  is  supposed  to  be  founded,  to  contracts  and 
torts  generally,  would  be  productive  of  serious  confusion, 
and  do  much  to  imperil  the  existence  of  all  the  fixed 
rules  of  compensation  which  represent  the  body  of  the 
existing  law  of  damages.  For  instance,  there  is  no  differ- 
ence in  principle  between  articles  of  fluctuating  value  and 
any  other  chattels.  In  fact,  all  articles  of  commerce  fluc- 
tuate more  or  less  in  value.  If,  therefore,  the  New  York 
rule  is  properly  applied  in  stock  transactions,  it  is,  as  we 
have  just  said,  applicable  in  all  cases  of  sales,  and  the 
measure  of  damages  for  failure  to  deliver  a  chattel  would 
not  be,  as  it  is,  the  difference  between  the  market  and  the 
contract  price  at  the  time  and  place  of  delivery,  but  the 
difference  within  a  reasonable  time  after  breach  for  the 

(")  ?  219.  0')§2i8. 
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plaintiff  to  replace  himself.  The  doctrine  of  replacement 
is  often  spoken  of  in  sales,  because  the  cost  of  replacing 
at  the  time  and  place  of  breach  represents  the  actual  value 
of  the  lost  bargain  ;  but  wherever  the  question  is  7'es  Inte- 
gra, it  may  well  be  questioned  whether  on  breach  of  a 
speculative  stock  contract  (we  take  this  as  the  extreme 
case,  and  the  one  for  which  the  fluctuating  rule  was  intro- 
duced), the  law  should  regard  it  as  the  natural  course  of 
a  prudent  man  to  at  once  enter  into  a  second  contract 
of  the  same  sort.  But  even  if  it  does,  what  he  has  actu- 
ally lost  is  the  value  of  the  stock  at  the  time  of  breach 
or  notice,  and  not  the  wholly  uncertain  profit  which  no 
retrospective  examination  of  the  markets  will  ever  assure 
us  he  would  have  made. 

§  524.  Contract  to  hold  for  a  rise  in  the  market. — We 

have  just  seen  that  when  a  conversion  is  committed  by 
a  broker,  selling  the  plaintiff's  stock  prematurely,  the  act 
may  be  not  only  a  tort,  but  also  the  breach  of  a  continu- 
ing contract.  Upon  principles  that  will  be  considered 
in  a  later  chapter,  the  measure  of  damages  for  breach  of 
such  a  contract  would  be  regulated  by  the  value  of  the 
stock  at  the  time  of  performance.  But  that  is  usually  a 
period  that  is  not  capable  of  being  definitely  fixed,  and 
therefore,  as  has  just  been  seen,  any  amount  greater  than 
the  value  of  the  stock  at  the  time  of  sale  would  not  be 
susceptible  of  definite  proof. 

In  certain  cases,  however,  the  required  certainty  of 
proof  may  be  obtained,  and  in  such  a  case  the  higher 
value  should  be  allowed.  If,  for  instance,  the  broker  had 
directions  to  sell  at  a  certain  price,  and  that  price  was 
reached  after  the  wrongful  sale,  but  before  notice  to  the 
plaintiff,  he  should  recover  damages  measured  by  the 
value  of  the  stock  at  that  price.  If  the  broker  was  to 
hold  until  ordered  to  sell,  and  the  plaintiff,  after  the  sale, 
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but  before  notice  of  it,  gave  orders  to  sell,  the  value  of 
the  stock  at  the  time  such  orders  were  given  should  be 
taken  as  the  measure  of  damages.  If  no  orders  were 
given  by  the  plaintiff  until  after  notice  of  the  sale,  it  is 
certain  that  he  would  have  held  the  stock  for  a  reasona- 
ble time  after  the  time  at  which  he  had  notice  of  the 
sale  ;  long  enough,  at  least,  for  him  to  send  selling  orders 
to  the  broker  and  for  such  orders  to  be  carried  out.  And 
though  it  is  impossible  to  prove  that  he  would  have  sold 
at  that  time,  it  is  certain  that  he  would  have  had  the 
stock  then  ;  and  since,  through  breach  of  the  broker's 
contract,  he  did  not  have  it,  he  would  seem  entitled  to 
the  value  of  it  at  that  time.  But  this  would  be  7iot  a 
reasonable  time  to  replace  himself,  but  a  reasonable  time 
to  give  notice  of  the  time  for  performa7ice.  This  rea- 
soning applies  not  only  to  brokers,  but  to  factors,  and 
other  agents  who  hold  the  property  of  their  principals 
with  power  of  sale.  Accordingly  where  a  factor  sells 
property  contrary  to  his  instructions  he  may,  in  a  proper 
action,  be  held  liable  for  the  highest  market  value  for  a 
reasonable  time  after  the  sale.('')  This  principle  was  ap- 
proved in  a  case  in  North  Carolina. (^')  In  that  case  a 
carrier  was  directed  to  deliver  the  plaintiff's  goods  to  a 
certain  factor  of  his  who  had  instructions  as  to  the  sale 
of  the  goods.  The  carrier  misdelivered  the  goods  to 
another  factor  of  the  plaintiff,  who  having  no  instructions 
sold  the  goods.  It  was  held  that  the  same  measure  of 
damages  should  be  adopted  that  would  apply  in  the  case 
of  a  wrongful  sale  by  the  factor  to  whom  the  goods  were 
to  be  delivered  ;  and  this  was  the  difference  between  the 
price  obtained  and  the  highest  market  price  of  the  goods 


("j  Lorainc  v.  Cartwright,  3  Wash.  C.  C.  151  ;  Maynard  v.  Pease,  99  Mass. 
555  ;  Milbank  v.  Dennistoun,  21  N.  Y.  386. 

('7  Arrington  v.  Wilminj^ton  S:  W.  R.R.  Co.,  6  Jmu'S  L.  68. 
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between  the   time  of  the  sale  and  the  receipt  of  notice 
by  the  plaintiff. 

§  525.  Result  of  following  the  property. — In  Ingram  v. 
Rankin, C")  Taylor,  J.,  said  that  damages  higher  than  the 
value  at  the  time  of  conversion  might  be  recovered  in  two 
cases :  first,  if  it  appears  that  the  defendant,  in  case  of  a 
wrongful  taking  or  conversion,  has  sold  the  chattels,  the 
plaintiff  may,  at  his  election,  recover  as  his  damages  the 
amount  for  which  the  same  were  sold,  with  interest  from 
the  time  of  the  sale  to  the  day  of  trial ;  and  second,  if  it 
appears  that  the  chattels  wrongfully  taken  or  converted 
are  still  in  the  possession  of  the  defendant  at  the  time  of 
trial,  the  plaintiff  may,  at  his  election,  recover  the  present 
value  of  the  same  at  the  place  where  the  same  were  taken 
or  converted,  in  the  form  they  were  in  when  so  taken  or 
converted.  It  would  seem,  however,  that  even  in  these 
cases  the  principle  of  damages  in  the  actio7i  of  trover 
should  not  be  changed.  The  result  indicated  is  obtained 
by  invoking  the  principle  of  following  the  property  in 
the  hands  of  the  wrong-doer.  If  the  property  remains 
in  the  possession  of  the  wrong-doer,  the  owner  may  ob- 
tain it  in  an  action  of  replevin,  or  he  may  demand  it,  and 
in  case  of  refusal  bring  an  action  of  trover  founded  upon 
the  demand  and  refusal  and  recover  the  value  of  the 
property  at  the  time  and  place  of  the  demand.  If  the 
wrong-doer  has  disposed  of  the  property  the  owner  has 
the  option  of  waiving  the  tort  and  recovering  the  pro- 
ceeds of  the  property  in  an  action  for  money  had  and 
received. 

(»)  47  Wis.  406,  420, 
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Louisiana. 
Reciprocal  damages. 


§  526.  Actions  for  the  recovery  of  personal  property. — 
Two  forms  of  action  were  prescribed  by  the  common 
law  for  the  recovery  of  specific  personal  property — deti- 
nue and  replevin  ;  the  first  being  generally  used  where 
there  was  a  tortious  detention  only,  the  latter  where 
there  was  a  tortious  taking.  The  action  of  detinue  has 
become  obsolete  except  in  a  few  jurisdictions.  The  ac- 
tion of  replevin,  on  the  other  hand,  or  a  statutory  action 
of  a  similar  nature,  is  still  in  force,  and  is  the  action  ordi- 
narily resorted  to  for  the  purpose  of  securing  the  posses- 
sion of  personal  property. 

The  procedure  in  this  form  of  action  is  peculiar. 
Where  not  modified  by  local  practice,  the  action  is 
begun  by  the  sheriflf  taking  possession  of  the  property 
under  the  writ  and  delivering  it  to  the  plaintiff,  who  is 
required  to  execute  a  bond  conditioned  to  return  the 
property  if  lie  proves  not  to  be  entitled  to  it,  and  to  pay 
(13'') 
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such  damages  as  may  be  suffered.  The  question  of 
right  to  the  property  is  then  litigated,  and  a  judgment 
given  for  one  party  or  the  other ;  if  for  the  plaintiff, 
judgment  is  only  for  damages  in  taking  and  detaining 
the  property  ;  if  for  the  defendant,  it  is  for  a  return  of 
the  property,  and  damages  for  taking  and  detaining  it 
under  the  writ.  By  a  modern  modification  often  adopt- 
ed, judgment  in  the  latter  case  is,  as  we  shall  see,  in  the 
alternative,  either  for  a  return  or  for  the  value  of  the 
goods. 

If  judgment  is  given  for  the  defendant,  two  courses 
are  open  to  him.  He  may  take  out  a  writ  of  execution 
on  the  judgment,  as  in  an  ordinary  case.  But  he  has 
also  the  bond  given  by  the  plaintiff  upon  taking  the 
goods  under  the  replevin  writ,  and  he  may  bring  action 
upon  that.  If  he  choose  the  latter  alternative,  his  meas- 
ure of  recovery  is,  first,  the  amount  of  the  judgment  in 
the  replevin  suit ;  second,  any  further  compensation  se- 
cured to  him  by  the  bond.  It  is  therefore  clear  that  in 
an  action  on  the  replevin  bond  questions  involving  the 
measure  of  damages  in  actions  of  replevin  may  be  in- 
volved, and  some  cases  of  actions  upon  replevin  bonds 
will  necessarily  be  considered  in  this  chapter.  The  ques- 
tions ordinarily  involved  in  actions  on  such  bonds  will 
be  considered  later.  What  has  been  said  of  replevin 
bonds  applies  equally  to  detinue  bonds. 

§  527.  Detinue. — *  In  detinue,  as  in  debt,  no  damages 
were  generally  given  for  the  thing  itself,  that  being  re- 
coverable in  specie  ;  but  merely  for  its  detention.  If, 
however,  the  property  was  not  finally  returned,  then 
damages  might  be  given  for  its  value.^  "  The  action  of 
detinue,"  says  the  Supreme  Court  of  Tennessee,  "  is  for 
the  thing  detained  and  damages  for  detention  :  the  value 

'  Sayer  on  Damages,  69,  70. 
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of  the  property  is  ascertained  by  the  jury ;  and  the  judg- 
ment is  in  the  alternative  for  the  sum  so  found,  as  the 
value  in  case  the  thing  recovered  cannot  be  had."'  The 
question  on  the  issue  of  7iou  detinet  was  whether  the  chat- 
tel were  detained,  and  if  so,  what  was  its  value  and  what 
the  damages  for  its  detention  ;  and  so  the  ordinary 
modern  form  of  verdict  in  detinue  finds  the  value  of  the 
property  and  damages  for  its  detention. 

But,  as  has  been  said,  if  for  any  reason  the  property 
cannot  be  returned,  the  plaintifif  is  entitled  to  its  full 
value.  So,  in  the  early  cases,  where  we  often  find  det- 
inue brought  for  charters  or  title-deeds,  if  the  charters 
were  destroyed  or  made  way  with  (eloigned),  the  plain- 
tiff recovered  all  in  damages. ('')  **  Damages  for  the 
detention  may,  without  proof  of  a  demand,  be  recovered 
in  this  action  from  the  commencement  of  the  defendant's 
unlawful  possession. ('j  If  the  property  were  destroyed 
while  in  the  defendant's  possession,  and  without  his  fault, 
no  part  of  its  value  should  be  included  by  the  jury  in 
their  estimate  of  damages ;  but  if  the  destruction  re- 
sulted from  the  defendant's  fault  or  culpable  neglect,  the 
jury  may  include  that  value  in  their  estimate  of  dam- 
ages. (')  In  detinue,  deterioration  by  use  is  an  element 
of  damage  ('')  in  addition  to  the  annual  rent  or  hire  of 
the  property. C)  In  detinue  for  slaves,  it  has  been  said 
that    emancipation   is    no   defense. (^)     In    Robinson    v. 

'  Waite  V.  Dolby,  8  Humph.  406. 

(•)  So  held  where  the  property,  a  slave,  died  after  judgment ;  but  the  court 
intimated  that  in  case  of  death  before  judgment  only  nominal  damages  could 
have  been  given.     May  v.  Jameson,  1 1  Ark.  368. 

('•)  Gardner  v.  Boothe,  31  Ala.  186  ;  Whitfield  v.  Whitfield,  44  Miss.  254. 

(')  Bethea  v.  McLennon,  i  Ired.  L.  523. 

(')  Freer  v.  Cowles,  44  Ala.  314. 

(';  Carroll  v.  Pathkiller,  3  Port.  279  ;  Fralick  v.  Presley,  29  Ala.  457  ; 
Glascock  V.  Hays,  4  Dana  58. 

i^)  Wilkcrson  v.  McDougal,  48  Ala.  517. 
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Richards.C")  judgment  in  detinue  (for  mules)  having 
been  entered  "  that  defendant  recover  of  plaintiff  (and 
appellant)  the  property  sued  for,  or  the  value  as  as- 
sessed, at  his  election,  and  also  the  damages  as  assessed," 
etc.,  etc.,  it  was  held  that  the  words  "at  his  election" 
should  be  stricken  out,  the  court  further  saying  that 
damages  in  detinue  go  with  the  recovery  whether  of  the 
chattel  or  of  its  value.  In  Holly  v.  Flournoy  ('')  it  was 
said  that  the  jury  might,  in  their  discretion,  assess  the 
highest  value  between  the  commencement  of  the  suit 
and  the  time  of  trial. 

In  a  case  where  detinue  was  brought  for  stock  certi- 
ficates, which  had  been  returned  pendente  lite,  it  was 
held  that  the  jury  might  confine  themselves  to  an  assess- 
ment of  damages.^  In  this  case  the  property  was  de- 
manded ;  the  stock  was  worth  £},  5^. ;  when  it  was  de- 
livered it  had  fallen  to  £\,  and  the  plaintiff  was  held 
entitled  to  recover  the  difference.  A  plaintiff  in  detinue, 
whose  title  to  the  property  sued  for  is  legally  divested 
before  the  trial  of  the  cause,  can  recover  nothing  beyond 
his  damages  for  its  detention  to  the  time  when  his  title 
was  divested,  and  the  costs  of  suit.' 

§  528.  Replevin.—*  The  action  of  detinue  has,  however, 
fallen  into  great  disuse,  and  in  some  of  the  States  of  the 
Union  it  is  abolished  by  statute.  We  proceed,  there- 
fore, to  the  action  of  replevin.  And  this  action,  also, 
has  been  so  much  altered  and  modified  by  special  statutes, 
that  it  will  only  be  proper  here  to  treat  of  it  very  suc- 
cinctly. As  to  the  character  of  this  action,  we  have 
already   stated    that   the    plaintiff,    by    his   writ,    seizes 

'  Williams  v.  Archer,   5  C.   B.   318,         "^  Cole  v.  Conolly,  16  Ala.  271. 
See    Archer    v.    Williams,    2    Car.    & 
Kir.  26. 

C)  45  Ala.  354.  C)  54  Ala.  99. 
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the  Specific  property,  and  at  the  same  time  gives  a  bond 
with  proper  sureties,  conditioned  to  return  it,  or  its 
value,  provided  it  shall  finally  appear  that  he  has  no  right 
of  action.  The  bond,  however,  is  only  a  cumulative 
security  to  the  defendant  ;  and  if  the  plaintiff  fails  to  es- 
tablish his  right,  the  court  may  proceed  in  the  action  it- 
self to  award  damages  against  him,  as  the  result  of  a 
claim  declared  to  be  unfounded,  for  the  value  of  the  prop- 
erty taken  by  him. 

The  nature  of  the  proceeding  is  well  and  briefly  stated 
by  Parsons,  C.  J.  : 

"The  plaintiff  having  by  the  service  of  the  writ  obtained  the 
possession  of  the  goods  replevied,  prosecutes  it  to  obtain  judg- 
ment for  damages  and  costs  against  the  defendant  for  the  caption 
and  detention.  These  are  the  objects  of  his  suit.  The  defend- 
ant not  only  resists  the  plaintiff's  claims,  but  he  also  complains 
of  an  injury  arising  from  the  service  of  the  writ.  He  demands 
back  the  chattels,    with  damages   occasioned  by   the  replevin, 

and    his    costs    in  the    defense The  distinction  between 

replevin  and  other  actions  in  which  the  plaintiff  demands  a  debt, 
or  damages,  or  lands,  is  very  clear,  because  the  magnitude  of 
the  debt  or  damages,  and  the  quantity  of  the  land,  is  involved  in 
the  plaintiff's  original  demand,  as  well  as  his  title  to  recover  any- 
thing. But  in  replevin,  the  demand  of  the  defendant  is  founded 
on  the  legal  process  sued  and  prosecuted  by  the  plaintiff."  '  ** 

The  essential  distinction  between  trover  and  replevin 
as  regards  the  rule  of  damages,  aside  from  the  element 
of  wilfulness  in  the  taking  or  detention,  is  briefly  this : 
In  tr(jvcr,  the  title  to  the  property  is  regarded  as  having 
passed  to  the  defendant,  who  is  therefore  liable  for  its 
value  simply  with  interest.  In  replevin,  the  title  is 
trc.'ated  as  still  in  the  ])laintiff,  who  is  therefore  to  recover 
not  only  the  chattel  itself  or  its  value,  but  also  damages 

'  Bruce  7'.  Learned,  4  Mass.  614,  617. 
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for  its  detention,  of  which  interest  may  be  the  measure 
but  is  not  in  all  cases  the  necessary  limit. (") 

Either  plaintiff  or  defendant  may  have  a  judgment  for 
the  value  of  the  property  or  for  damages  for  detention  ; 
but  the  principles  regulating  the  measure  of  damages 
will  generally  be  the  same,  whether  the  judgment  is  in 
favor  of  the  plaintiff  or  the  defendant.  Unless  a  distinc- 
tion is  expressly  made,  therefore,  the  principles  stated 
and  the  authorities  cited  will  apply  equally  to  judgments 
for  plaintiff  or  defendant. 

§  529.  Nominal  damages.— If  the  party  really  entitled 
to  the  property  fails  in  the  action,  on  account  of  a  tech- 
nicality, such  as  failure  to  prove  a  formal  demand  for  the 
property,  the  prevailing  party  recovers  nominal  damages 
only.(^)  So  when  the  detention  was  momentary  only, 
nominal  damages  for  detention  will  be  recovered. (") 

§  530.  Early  English  statutes.—*  In  this  action  the 
plaintiff  had  damages  at  common  law  ;  and,  by  the 
statute  of  Gloucester,  costs,  as  a  consequence  of  such 
damage  ;  but  the  avowant  or  defendant  in  replevin  had 
no  costs,  although  in  many  cases  where  an  avowry  or 
conusance  was  made,  and  a  return  prayed,  the  defendant 
was  an  actor.'  In  consequence  of  this  hardship  two 
statutes  were  passed  '  giving  such  damages  and  costs  to 
the  defendant  as  the  plaintiff  would  have  had  at  common 
law.'  These  statutes  have  been  generally  re-enacted  in 
this  country  ;  and  where  the  statutes,  or  the  decisions 
founded   on  them,  do  not   apply,  a  reasonable  rule  may 

'  Bacon  Abr.  Costs,  F.  of   Costs  in  ^  James   7:  Tutney,  Cro.   Car.  497  ; 

Replevin.  Rowley  v.  Gibbs,  14  Johns.  385  ;  Cald- 

■'  7  Hen.  VIII,  ch.  4;  21   Hen.  VIII,  well  z'.  West,  21  N.  J.  L.  411. 
ch.  19. 

(")  McGavock  v.  Chamberlain,  20  111.  219. 

(*")  Treat  v.  Staples,  i  Holmes  i ;  Harman  v.  Goodrich,  i  Green   (la.)  13  ; 
Belt  V.  Worthington,  3  G.  &  J.  247 ;  Pierce  v.  Van  Dyke,  6  Hill  613. 
(')  Whitman  v.  Merrill,  125  Mass.  127. 


142        RECOVERY  OF  PERSONAL  PROPERTY.      §  53 1. 

generally  be  deduced  from  the  analogous  cases  decided 
upon  the  actions  of  trover,  trespass  de  bonis  asportatis,  case 
for  injury  to  personal  property,  and  on  sales  of  chattels.** 

§  531.  Value  of  the  property. — Where  the  chattel  is  not 
returned,  the  damages  must  cover  its  value  as  well  as  the 
injuries  done  by  the  detention. ('')  If  there  is  no  evidence 
on  the  record,  of  the  value  of  the  property  nor  of  its  use, 
only  nominal  damages  are  allowed. C")  In  Washington 
Ice  Co.  V.  Webster  (*")  the  property  taken  was  ice.  On 
assessment  of  damages  for  the  defendant  the  jury  were 
told  that  the  defendant  was  entitled  to  the  value  of  the 
ice  at  the  time  it  was  taken  and  where  it  was  situated, 
for  any  lawful  use  to  which  it  could  be  put.  If  it  was 
valuable  to  use  there,  he  is  entitled  to  its  value  for  use. 
If  it  was  valuable  for  sale,  he  is  entitled  to  its  value  for 
sale.  If  it  was  valuable  to  send  to  market  he  is  entitled 
to  whatever  value  it  had  at  the  time  and  place  for  any 
market — its  value  for  any  purpose  to  which  it  might  be 
put.  It  was  held  that  this  charge  was  correct,  and  that 
if  at  the  place  of  taking  there  were  no  sales,  the  value 
should  be  determined  by  sales  made  at  the  nearest  point 
affording  a  market.  So  where  the  entire  machinery  of  a 
cloth  manufactory,  including  steam  engines  and  appara- 
tus, had  been  wrongfully  replevied  from  a  manufacturer, 

f")  Benesch  v.  Weil,  69  Md.  276;  Frazier  z'.  Fredericks,  24  N.  J.  L.  162; 
Deal  V.  Potter,  26  Up.  Can.  Q.  B.  578;  Lewis  v.  Teale,  32  Up.  Can.  Q.  B. 
108 ;  Graham  v.  O'Caliaghan,  14  Ont.  App.  477.  If  the  successful  party  is  a 
special  owner,  and  the  other  the  general  owner,  recover}'  can  be  only  for  the 
interest  of  the  special  owner.  Kersenbrock  v.  Martin,  12  Neb.  374;  Cruts 
V.  Wray,  29  Neb.  581. 

(•')  Sopris  7'.  Webster,  i  Col.  507;  ncc.  Smith  v.  Houston,  25  Ark.  183; 
Seabury  v.  Ross,  69  III.  533  ;  Phenix  v.  Clark,  2  Mich.  327. 

{' )  68  Mc.  449.  But  it  is  said  that  in  replevin  for  goods,  where  there  is  no 
claim  that  they  have  fluctuated  in  value  or  advanced  in  jirice,  testimony  can- 
not i)e  allowed  as  to  their  value  in  I'tciu  of  the  /iaz<irds  of  the  plaintiff's 
business,  ox  what  they  are  worth  to  him  in  the  ordinary  course  of  his  business. 
Bonesteel  v.  Orvis,  22  Wis.  522. 
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it  was  held  in  his  suit  on  the  replevin  bond,  the  condi- 
tion of  which  was,  that  the  plaintiff  in  replevin  should 
pay  all  such  costs  and  damages  as  the  defendant  in 
replevin  should  recover  against  him,  and  should  also 
return  the  goods  in  like  order  as  when  taken,  in  case 
such  should  be  the  final  judgment,  that  the  measure  of 
damages  was  the  same  which  under  ordinary  circum- 
stances attending  a  sale  and  purchase  might  reasonably 
be  agreed  on  as  a  fair  price  for  the  property  between  a 
vendor  desirous  of  selling  and  a  purchaser  desirous  of 
purchasing  the  property  as  a  w^hole,  to  be  used  in  the 
place  where  it  was  situated,  and  for  the  purpose  for 
which  it  was  intended  and  arranged, (*)  In  replevin  for 
a  fence,  the  plaintiff  can  only  recover  the  value  of  the 
materials  after  removal,  not  the  value  of  the  fence  as  it 
stood  on  the  land.(^)  In  Texas,  in  an  action  for  the 
recovery  of  specific  property  or  its  value,  a  valuation  by 
the  jury  higher  than  the  evidence  warranted,  with  the 
view  of  inducing  a  surrender  of  the  property,  was  sus- 
tained. (*")  Where  goods  are  of  special  value  to  the 
owner,  such  value  may  be  recovered,  though  the  value  to 
the  party  in  the  wrong  is  much  less  ;  so  in  case  of  "half- 
breed  scrip  "  C^)  or  of  vouchers,  statement  of  expend- 
itures upon  a  building,  and  affidavits  of  their  correct- 
ness. (") 

§  532.  Plaintiff  bound  by  valuation  in  writ. — It  has  been 
held  in  England  and  in  the  United  States,  that  the  plain- 
tiff in  the  replevin  suit  is  bound  by  the  estimate  of  the 


(*)  Stevens  v.  Tuite,  104  Mass.  328. 
0*)  Pennybecker  v.  McDougal,  48  Cal.  160. 

(■=)  Cochrane  v.  Winbum,  13  Tex.  143.     We  know  of  no  warrant  for  such 
a  doctrine  elsewhere. 

{^)  Bradley  v.  Gamelle,  7  Minn.  331. 
(*)  Drake  z/.  Auerbach,  37  Minn.  505. 
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property  made  by  himself.'  (")  The  defendant,  however,  is 
not  bound  by  the  valuation  in  the  writ,(^')  nor  in  an  ac- 
tion on  a  replevin  bond  is  the  value  of  the  property  fixed 
by  the  value  stated  in  the  undertaking  given  by  the  party 
replevying.f") 

§  533-  Value,  when  to  be  estimated. — The  value  of  the 
property  is  to  be  added  to  the  amount  recovered  in  two  dif- 
ferent cases :  first,  in  actions  on  the  detinet,  as  it  is  called, 
that  is,  actions  in  which  the  property  was  eloigned  or  put 
by  the  defendant  out  of  the  sheriff's  reach,  so  that  it  could 
not  be  restored  by  the  sheriff  to  the  plaintiff  at  the  out- 
set of  the  proceedings  ;  second,  in  those  jurisdictions  per- 
mitting such  a  practice,  where  the  defendant,  upon  prov- 
ing his  right,  is  allowed  to  elect  between  a  return  of  the 
goods  or  their  value,  or,  in  any  jurisdiction  where,  upon  a 
judgment  for  a  return  of  the  property,  it  cannot  be  found 
by  the  sheriff. 

In  the  first  case  the  judgment  cannot  be  for  the  prop- 
erty, since  that  is  eloigned  ;  it  can  only  be  for  its  value. 
The  action  becomes  one  for  the  conversion  of  property, 
and  the  measure  of  damages  is  the  value  of  the  property 
at  the  time  of  the  demand  by  the  sherilf,('^)  or  in  those 
jurisdictions  following  that  rule  the  highest  value  be- 
tween that  time  and  the  triaLf") 

'  Middleton  v.  Bryan,  3  M.  &  S.  155. 

C")  Schmidt  v.  Nunan,  63  Cal.  371  ;  Tuck  v.  Moses,  58  Me.  461  ;  Wash- 
ington Ice  Co.  V.  Webster,  62  Me.  341 ;  Tiedman  v.  O'Brien,  36  N.  Y.  Super. 
Ct.  539.  But  in  Briggs  7'.  Wisvvell,  56  N.  H.  319,  it  was  said  the  value  in 
the  writ  of  replevin  is  prima  facie  evidence  against  the  plaintiff  on  the  trial. 

C')  Thomas  v.  Spofford,  46  Me.  408;  Tuck  z/.  Moses,  58  Me.   461. 

{')  Sweeney  v.  Lomme,  22  Wall.  208;  West  t/.  Caldwell,  23  N.  J.  L.  736. 

C)  Yelton  7/.  Slinkard,  85  Ind.  190;  Peters  B.  &  L.  Co.  v.  Lesh,  119 
Ind.  98;  Garrett  7/.  Wood,  3  Kas.,  231;  Sherman  %>.  Clark,  24  Minn.  37; 
Pope  V.  Jenkins,  30  Mo.  528  ;  but  contra,  Miller  v.  Bryden,  34  Mo.  App.  602 
(value  at  time  of  trial). 

(••;  Tully  V.  Harloe,  35  Cal.  302. 
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In  the  second  case,  the  prevailing  party  (the  defendant) 
is  entitled  to  a  return  ;  and  the  value  of  the  property  is 
given  him  as  compensation  for  the  plaintiff's  failure  to 
return.  If  the  defendant  elects  to  take  the  value,  or  if 
the  verdict  is  given  in  the  alternative  for  the  property  or 
its  value,  the  value  is  to  be  assessed  at  the  time  of  the 
trial  ;  ('*)  if  judgment  is  given  for  a  return,  and,  the  sheriff 
not  being  able  to  find  the  property,  damages  are  assessed 
on  the  bond,  the  value  is  to  be  taken  at  the  time  of  the 
demand  under  the  writ  of  restitution. (^) 

In  Tennessee  the  rule  is  different.  The  value  of  the 
property  is  estimated  at  the  time  of  the  replevin  writ.  In 
addition,  if  the  property  have  increased  in  value  since  the 
seizure,  and  remain  at  the  time  of  the  trial  at  a  higher 
point  than  when  seized,  the  difference  must  be  allowed 
the  defendant  as  damages  for  the  detention  ;  if  the  value 
be  greater  at  the  trial  than  it  had  been  at  the  seizure,  but 
the  increase  be  temporary,  it  will  be  left  to  the  jury  to 
allow  the  temporary  increase  as  damages  or  not.(°) 

§  534-  Value  increased  by  labor  of  defeated  party.— 
Where  a  return  of  the  chattels  in  their  condition  at  the 
time  of  the  taking  cannot  be  had — their  original  value 
having  been  increased  through  labor  of  the  defendant 
bestowed  on  them  in  good  faith — the  measure  of  the 
plaintiff's  recovery  does  not  now  usually  include  the  ad- 


C)  Hepburn  v.  Sewell,  5  H.  &  J.  21 1  ;  Miller  v.  Whitson,  40  Mo.  97;  Chap- 
man V.  Kerr,  80  Mo.  158 ;  Mix  v.  Kepner,  81  Mo.  93  ;  Hutchins  v.  Buckner, 
3  Mo.  App.  595  ;  Brewster  r/.  Silliman,  38  N.  Y.  423  ;  New  York  G.  &  L  Co. 
V.  Flynn,  55  N.  Y.  653  ;  (but  Brizsee  v.  Maybee,  21  Wend.  144,  is  contra)  ; 
Scott  T/.  Elliott,  63  N.  C.  215  ;  Morris  v.  Coburn,  71  Tex.  406.  See,  however, 
a  different  rule  in  Michigan  and  Nebraska,  §  764,  infra. 

(*')  Howe  V.  Handley,  28  Me.  241;  Washington  Ice  Co.  v,  Webster,  62  Me. 
341  ;  Swift  V.  Barnes,  16  Pick.  194. 
C)  Mayberry  v.  ClifTe,  7  Coldw.  117. 
Vol.  II— 10 
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diiional  value.('')  So  in  replevin  for  a  yacht,  a  defendant 
who  claimed  her  under  a  purchase  was  allowed,  in  Mas- 
sachusetts, to  show  the  amount  of  his  expenditures  in 
improving  her  after  his  purchase  and  before  the  service 
of  the  writ.(^)  But  if  the  wrongful  taking  was  wilful, 
the  increased  value  is  the  measure  of  damages. ('') 

§  535-  Damages  for  detention. — Damages  for  detention 
are  assessed  to  the  time  of  the  verdict, (*^)  and  they  may 
be  given  in  an  action  on  the  replevin  bond,  although  not 
previously  assessed. (")  In  Illinois  it  has  been  held,  where 
there  was  no  proof  of  actual  damage,  to  be  error  for  a 
jury  to  assess  the  damages  at  $50.  In  such  a  case  only 
nominal  damages  can  be  recovered. (^)  In  a  case  in 
Texas  it  was  held  that,  as  a  general  rule,  no  damages 
could  be  given  for  detention,  the  value  of  the  property 
at  the  time  of  the  "conversion,"  with  interest,  being  the 
measure  of  damages.(^)  In  this  case  the  court  obviously 
confused  the  action  with  the  action  of  trover.  The  rules 
governing  the  measure  of  damages  in  the  two  are,  how- 
ever, entirely  different. 

In  Michigan  and  Nebraska  it  is  held  that  if  the  pre- 
vailing party  elects  to  take  the  value  of  the  property 
instead  of  asking  for  a  return,  he  can  have  no  damages 
for  detention  of  the  property,  but  only  the  value  at  the 

(')  Peters  B.  &  L.  Co.  v.  Lesh,  1 19  Ind.  98  ;  Heard  v.  James,  49  Miss.  236; 
Buckley  ^'.  Buckley,  12  Nev.  423  ;  Herdic  v.  Young,  55  Pa.  176;  Single  v. 
Schneider,  30  Wis.  570;  24  Wis.  299  ;  Hungerford  v.  Radford,  29  Wis.  345. 

('')  Vcazie  v.  Somerby,  5  All.  280. 

(')  Heard  v.  James,  49  Miss.  236. 

(■')  Lesser  7A  Norman,  51  Ark.  301.  If  the  property  is  returned  pending 
suit,  it  is  said  that  the  expense  of  securing  the  return  may  be  recovered  as 
damages  for  det(-ntion.     Leonard  v.  Maginnis.  34  Mmn.  506. 

(•■)  Smith  V.  Dillmghain,  33  Me.  384;  Washington  Ice  Co.  v.  Webster,  62 
Me.  341. 

(0  Seab.iry  v.  Ross,  69  III.  533. 

(")  r.illics  V.  Wofford,  26  Tex.  76. 
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time   of   the   taking,  with  interest. ('')     In  Romberg  v. 
Hughes  ('')  the  court  said  : 

"  It  is  only  in  cases  where  a  return  of  the  property  is  had  that 
the  party  to  whom  the  property  is  returned  is  entitled  to  damages 
for  the  detention.  The  rule  allowing  the  value  of  the  use  is 
peculiar  to  replevin,  and  grows  out  of  the  fact  that  the  party 
to  whom  the  property  is  awarded  seeks  to  recover  the  property 
itself  and  not  its  value.  In  such  case  when  the  property  is 
returned,  the  party  to  whom  the  return  is  made  is  entitled  to  the 
damages  awarded  for  the  detention.  If,  however,  a  verdict  is 
rendered  for  the  value  of  the  property,  the  action  in  that  regard 
being  one  for  damages  only,  the  measure  of  damages  is  the  value 
of  the  property  as  proved,  together  with  lawful  interest  thereon." 

Where  this  rule  is  adopted,  the  peculiar  action  of 
replevin  becomes,  upon  the  election  of  the  prevailing 
party  to  take  the  value  of  the  property,  exactly  like  an 
action  of  trover,  and  the  same  rule  of  damages  is  adopted. 

§  536.  Decrease  in  value. — Where  the  goods  depreciated 
in  value  during  the  period  of  detention,  the  successful 
party  can  always  recover  the  amount  of  the  depreciation 
as  damages  for  detention. (")  It  is  unimportant  whether 
such  depreciation  arise  from  the  defendant's  act  or  de- 
fault, or  not ;  nor  need  there  be  a  special  averment  of  this 
cause  of  damage  to  sustain  a  recovery  on  this  ground. ('') 

(»)  Hanselman  v.  Kegel,  60  Mich.  540  ;  Just  v.  Porter,  64  Mich.  565  ;  Nitz 
V.  Bolton,  71  Mich.  388  ;  Hainerz^.  Lee,  12  Neb.  452  ;  Aultman  v.  Stichler, 
21  Neb.  72. 

(")  18  Neb.  579,  582. 

(')  Dalby  v.  Campbell,  26  111.  App.  502;  Yelton  v.  Slinkard,  85  Ind.  190; 
Russell  V.  Smith,  14  Kas.  366  ;  Washington  Ice  Co.  z/.  Webster,  62  Me.  341  ; 
Aber  v.  Bratton,  60  Mich.  357  ;  Hooker  v.  Hammill,  7  Neb.  231  ;  Moore  v. 
Kepner,  7  Neb.  291  ;  Rowley  v.  Gibbs,  14  Johns.  385  ;  Boylston  Ins.  Co.  v. 
Davis,  70  N.  C.  485  ;  Harrison  v.  Chappell,  84  N.  C.  258  ;  Zitske  v.  Goldberg, 
38  Wis.  216,  So  of  notes  of  third  parties.     Sullivan  v.  Sullivan,  20  S.  C.  509. 

('1)  Young  V.  Willet,  8  Bosw.  486  ;  but  in  Odell  v.  Hole,  25  111.  204,  an  ac- 
tion for  the  replevin  of  a  mare,  it  was  said  that  damages  for  natural  de- 
preciation could  not  be  recovered  where  damages  for  use  of  the  property 
were  given  ;  but  even  in  that  case  damages  could  be  recovered  for  depreci- 
ation caused  by  the  default  of  the  party  in  the  wrong. 
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But  the  plaintiff  who  retains  the  articles  replevied  till 
judgment  in  the  suit,  cannot,  if  he  succeed,  claim  dam- 
ages for  the  depreciation  in  their  value  ;  because  he  may 
always  convert  them  into  money.* 

§  537-  Value  of  use. — If  the  owner  of  the  goods  was 
deprived  of  the  use  of  them  pending  the  replevin  pro- 
ceedings, he  is  entitled  to  the  value  of  the  use,  if  any.(^) 
No  such  compensation  will  be  given  except  upon  proof 
that  the  owner  was  actually  deprived  of  the  use  by  the 
replevin  proceedings  ;  (^)  but  it  is  not  necessary  to  show 
that  he  procured  a  substitute  for  the  property  taken  from 
him.('')  Where,  however,  a  pledgee  succeeds  in  his 
action  of  replevin  against  the  pledgor  he  can  recover  no 
compensation  for  use,  since  he  has  no  right  to  use  the 
pledged  property  ;  (^)  and  the  same  is  true  where  the 
prevailing  party  is  a  mortgagee  after  default. (") 

§  538.  Interest  as  damages  for  detention. — Where  prop- 
erty is  held  by  the  owner,  not  for  continuing  use,  but 
for  consumption  or  sale,  it  is  evident  that  no  compensa- 
tion can  be  recovered  for  use  of  the  property  ;  yet  he 

'  Gordon  v.  Jenney,  16  Mass.  465. 


(")  Dunnahoe  t.  Williams,  24  Ark.  264;  Minkwitz  2/.  Steen,  36  Ark.  260; 
Butler  7^.  Mehrling,  15  111.  488;  Odell  v.  Hole,  25  111.  204;  Yandle  t.  Kings- 
bury, 17  Kas.  195  ;  Ladd  7/.  Brewer,  i7Kas.  204;  Bell  7^  Campbell,  17  Kas. 
21 1 ;  Kennett  v.  Fickel,  41  Kas.  211;  Washington  Ice  Co.  7>.  Webster,  62  Me. 
341;  Crabtree  7/.  Clapham,  67  Me.  326  ;  Boston  Loan  Co.  7/.  Myers,  143 
Mass.  446 ;  Burt  v.  Burt,  41  Mich.  82  :  Aber  7'.  Bratton,  60  Mich.  357  ;  Reno 
v.  Kingsbury,  39  Mo.  AppV  240;  Morgan  v.  Reynolds,  i  Mont.  163  ;  Chauvin 
V.  Valiton,  8  Mont.  451  ;  Allen  v.  Fox,  51  N.  Y.  562  ;  Scott  7/.  Elliott,  63  N. 
C.  215;  Coffin  7/.  Taylor,  16  Ore.  375;  Stanley  v.  Donoho,  16  Lea  492: 
Robbins  7/.  Walters,  2  Tex.  130;  Williams  7'.  Phelps,  16  Wis.  81  ;  Zitske  7/. 
Goldberg,  38  Wis.  216;  cotitra,  Twinam  v.  Swart,  4  Lans.  263. 

('•)  Bartlctt  -,'.  Brickett,  14  All.  62  ;  I^arncy  v.  Douglass,  22  Wis.  464. 

(•■)  Boston  Loan  Co.  7/.  Myers,  143  Mass.  446. 

(•')  McArthur?/.  Howett,  72  111.  358. 

(')  Thompson  7'.  Schcid,  39  Minn.  102. 
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has  suffered  damage  by  the  detention  of  the  property 
from  him.  This  damage,  in  cases  where  the  value  of  the 
use  cannot  be  recovered,  is  measured  by  interest  on  the 
value  of  the  property  detained. (")  The  presumption  is 
that  damages  for  detention  are  to  be  so  measured. (^) 
But  if  damages  by  way  of  compensation  for  use  are  re- 
covered, there  can  be  no  recovery  of  interest. (*^) 

So  in  replevin  for  grain,  the  measure  of  damages  is  in- 
terest on  the  value.C^)  It  is  said  that  in  replevin  for  cer- 
tified bank  checks,  the  damages  are  confined  to  interest 
on  the  amount. ('')  So  of  a  county  warrant  for  the  plain- 
tiff's services. (^)  But  where  the  goods  attached  were 
subject  to  duties  and  the  plaintiff  paid  them,  it  was  held 
in  an  action  on  the  replevin  bond  that  the  interest  should 
be  computed  only  on  the  difference  between  the  amount 
so  paid  and  the  valuation  in  the  writ  of  replevin.^  In- 
terest should  be  at  the  statutory  rate  ;  and  this  was  held 

'  Huggeford  v.   Ford,  11  Pick.   223.     See,  also,  Mattoon  v.  Pearce,  12  Mass. 

406. 


(")  Dre\fus  v.  Peruvian  Guano  Co.,  42  Ch.  D.  66;  Sleppy  v.  Bank  of  Com- 
merce, 8  Sawy.  17;  Kelly  v.  Altemus,  34  Ark.  184;  Hanauer  v.  Bartels,  2 
Col.  514;  Hurd  V.  Gallaher,  14  la.  394;  Yandle  v.  Kingsbury,  17  Kas.  195 
'{semble);  Ladd  v.  Brewer,  17  Kas.  204  ;  Bell  v.  Campbell,  17  Kas.  211; 
Palmer  r^.  Meiners,  17  Kas.  478;  Washington  Ice  Co.  v.  Webster,  62  Me, 
.341  ;  Wood  V.  Braynard,  9  Pick.  322;  Stevens  v.  Tuite,  104  Mass.  328 ;  Ber- 
thold  V.  Fox,  13  Minn.  501;  Woodburn  v.  Cogdal,  39  Mo.  222;  Reno?'. 
Kingsbury,  39  Mo.  App.  240;  Blackie  v.  Cooney,  8  Nev.  41;  Brizsee  v. 
JVTaybee,  21  Wend.  144;  Redmond  v.  American  Mfg.  Co.,  24  N.  E.  Rep.  924 
(N.  Y.)  ;  Mayberry  z/.  Cliffe,  7  Coldw.  117;  Bigelovv  7/.  Doolittle,  36  Wis.  115. 
Contra,  Scott  v.  Elliott,  63  N.  C.  215  ;  Potapsco  7>.  Magee,  86  N.  C.  350.  In 
Indiana  it  was  said  that  interest  on  the  value  of  the  property  might  be  allowe  I 
iby  way  of  damages  in  an  action  on  the  replevin  bond.  Walls  v.  Johnson,  16 
Ind.  374. 

C)  New  York  G.  &  I.  Co.  v.  Flynn,  55  N.  Y.  653. 

C)  Freeborn  z/.  Norcross,  49  Cal.  313;  McCarty  v.  Ouimby,  12  Kas.  4^4; 
Reno  V.  Kingsbury,  39  Mo.  App.  240  ;  Smith  z>.  Roby,  6  Heisk.  546. 

('*)  Machette  v.  Wanless,  2  Col.  169. 

(")  Merchants'  S.  L.  &  T.  Co.  ?'.  Goodrich,  75  111.  554. 

v{0  McCoy  V,  Cornell,  40  la.  457. 
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to  be  the  case  even  where  the  property  detained  was  a 
savings-bank  book,  and  the  bank  paid  less  than  the  stat- 
utory rate  of  interest.  ('')  The  value  of  the  use  of  money 
is  not  limited  by  the  savings-bank  rate,  for  the  holder 
can  withdraw  his  deposit  at  any  time. 

§  539.  Increase  or  income  of  the  property. — The  owner 
recovers  not  only  the  property,  but  any  increase  or  in- 
come from  it  during  the  period  of  detention,  as  young 
born  during  the  detention  of  a  slave  or  animal, (^)  wool 
clipped  from  sheep, (")  or  dividends  collected  on  the  stock 
while  it  was  retained. ('^)  But  it  has  been  held  in  Nevada 
that  the  value  of  the  wool  from  the  sheep  while  detained 
could  not  be  recovered  unless  pleaded  as  special  dam- 
age. ('') 

§  540.  Consequential  damages. — It  has  been  intimated, 
in  Massachusetts,  that  if  special  damage  were  shown  to 
have  been  suffered  by  the  defendant,  it  might  be  allowed.^ 
And  where  machinery  in  actual  use  in  a  factory  w^as 
wrongfully  replevied  from  the  manufacturer,  his  damages 
were  held  (^)  to  include  compensation  for  the  general  in- 
cmvcnience  and  loss  resulting  from  the  interruption  of 
his  possession ;  (^')  and  compensation  for  the  expense^ 
trouble,  and  delay  of  restoring  the  property  to  its  former 
condition. (*")     So  where  a  machine  was  taken  to  prevent 

'  Barnes  v.  Bartlett,  15  Pick.  71  ;  but  144  ;  although  if  the  analogy  of  trover 

in  New  York,  the  right  of  recovering  be  followed,  they  would  probably  now 

fpecial  damages  in  this  action  has  been  be  allowed  to   a  limited  extent.     See 

doubted.    Brizsee  v.  Maybee,  21  Wend.  McDonald  v.  North,  47  Barb.  530. 


(")  Wegner  v.  Second  W.  S.  Bank,  76  Wis.  242. 

('•)  Jordan  z/.  Thomas,  31   Miss.  557;  Buckley  v.  Buckley,  12  Nev.  423; 
Morris  v.  Coburn,  71  Tex.  406. 
()  Harrison  v.  Ilgner,  74  Tex.  86. 
(')  Bercich  v.  Marye,  9  Nev.  312. 
(')  Buckley  v.  Buckley,  12  Nev.  423. 
Cj  Stevens  v.  Tuite,  104  Mass.  328. 
{*)  Ace.  Davenport  v.  Ledger,  80  111.  574. 
(;')  Ace.  Zitskc  v.  Goldberg,  38  Wis.  216. 
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the  plaintiff  from  using  it  as  a  model  for  the  construction 
of  other  machines,  he  may  recover  its  value  to  him.(') 
So,  it  has  been  held  by  the  English  Court  of  Common 
Pleas,  that  special  damages  may  be  recovered  in  this  ac- 
tion. "  When  the  goods  were  not  redelivered  by  the 
sheriff,  according  to  the  books,  it  would  appear  that  the 
plaintiff  could  recover  the  full  amount  of  the  damages  that 

he  had  sustained I  see  no  reason  in  principle,  why 

there  should  be  any  limitation  as  to  the  amount  of  the 
damages  recoverable  in  such  a  case.  I  do  not  know  any 
ground  in  law,  for  confining  the  damages  to  the  amount 
of  the  expenses  of  the  replevin  bond.  In  practice,  these 
expenses  are  all  that  are  recovered,  merely  because  there 

is  generally  no  other  damage Whatever  damages 

have  been  actually  sustained  may  be  recovered."  C") 
Where  a  plaintiff  wrongfully  replevied  ice  belonging  to 
the  defendant,  it  was  held  that  the  latter  could  recover 
the  expense  of  procuring  teams  and  appurtenances  for  the 
purpose  of  removing  the  ice,  it  having  been  actually  in- 
curred, and  the  teams,  etc.,  having  been  rendered  useless 
by  the  suing  out  the  writ  of  replevin.  It  was  held  in  this 
case  that  the  defendant  could  not  recover  damages  arising 
from  a  possible  loss  of  customers,  that  being  too  indefinite, 
remote,  and  contingent  to  become  an  element  of  damage. 
It  was  said,  also,  that  the  plaintiff  could  not  recover  for  a 
liability  on  outstanding  contracts,  since  he  could  have  re- 
placed himself  in  the  market.('')  The  owner  may  recover 
the  expense  of  a  reasonable  attempt  to  recover  the  prop- 
erty, ('^)  but  he  cannot  recover  the  expense  of  an  ill-advised 

(■')  Berry  v.  Vantries,  12  S.  &  R.  89.  This  was  really  recovering  the  value 
of  the  use. 

C)  Bovill,  C.  J.,  in  Gibbs  v.  Cruikshank,  L.  R.  8  C.  P.  454,  459. 

0)  Washington  Ice  Co.  v.  Webster,  62  Me.  341. 

C)  Bennett  v.  Lockwood,  20  Wend.  223 ;  Davis  S.  M.  Co.  v.  Best,  50  Hun 
76.     But  contra,  Taylor  v.  Morton,  61  Miss.  24. 
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and  ineffectual  journey,  taken  with  the  object  of  repos- 
sessing himself  of  the  property  after  it  was  in  the  sheriff's 
hands,  without  being  prepared  to  take  it  by  legal  proceed- 

In  Riley  v.  Littlefield  (^)  replevin  was  brought  for  a 
race-horse.  It  appeared  that  the  horse  had  been  entered 
in  races,  and  on  account  of  the  seizure  had  not  been  able 
to  race.  By  regulation  of  the  association  which  carried  on 
horse-racing,  the  owner  of  the  horse  was  obliged  to  pay 
certain  fines  on  account  of  the  non-appearance  of  the 
horse  at  the  races,  or  he  would  be  allowed  to  enter  in  no 
more  races.  This,  however,  was  held  to  be  too  remote 
for  compensation. 

§  541.  Sequestration  proceeding  in  Louisiana. — In  Louis- 
iana, proceeding  by  sequestration  is  strongly  analogous 
to  the  replevin  or  attachment  of  the  common  law,  and 
the  party  plaintiff  gives  a  bond  with  sureties  "  to  pay  all 
damages  that  may  accrue  in  case  it  shall  appear  the  se- 
questration w^as  wrongfully  sued  out."  In  a  suit  on  such 
a  bond,  it  has  been  decided  in  that  State  that  the  coun- 
sel fees  of  the  first  suit  can  be  recovered  on  such  bond  ; 
nor  is  it  material  to  show  that  such  fees  have  been  actu- 
ally paid  ;  it  is  enough  that  the  plaintiff  has  incurred  a 
liability  for  them.^ 

§  542.  Reciprocal  damages. — *  1 1  is  the  peculiarity  of  this 
action,  that  both  parties  may  be  actors ;  and  so  if  it  is 
found  that  a  part  of  the  property  claimed  is  the  plain- 
tiff's, and  a  part  not,  both  plaintiff  and  defendant  may 
recover  damages  against  each  other ; '  **  and  also  costs. (*■) 

'  Jones  V.  Doles,  3  La.  Ann.  588,         *  Powell  v.  Hinsdale,  5  Mass.  343. 


(")  Kelleyj/.  McKibben,  53  Cal.  13;  Barney  v.  Douglass,  22  Wis.  464. 
('•)  47  N.  W.  Rep.  576  (Mich.). 

{')  Knowles  v.  Pierce,  5  Houst.  178.     Ikit  not  counsel  fees :  Jandt  v.  South, 
2  Dak.  46. 
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§  543.  Ministerial  officers  responsible  for  violations  of 
duty. — *  We  shall  now  consider  that  class  of  cases  which 
arise  out  of  the  acts  of  the  public  officers  who  are  charored 
with  the  ministerial  portion  of  the  administration  of  gov- 
ernment. It  is  well  settled  under  the  English  system, 
that  sheriffs  and  other  ministerial  officers  in  case  of  neg- 
lect or  violation  of  duty,  are  responsible  to  the  party  ag- 
grieved in  a  civil  action. (")  The  mode  prescribed  is 
usually  one  of  the  great  class  of  actions  on  the  case  ;  but 
the  proceeding  often   takes  the  form  of  trespass.     To 


(»)  Clark  V.  Miller,  47  Barb.  38 ;  54  N.  Y.  528.  Public  officers,  however, 
vested  by  law  with  discretionary  authority,  and  acting  within  its  scope,  are 
not  answerable  in  damages  for  the  consequences  of  their  acts,  unless  done 
maliciously  and  with  intent  to  injure.     Burton  v.  Fulton,  49  Pa.  151. 

(153) 
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this  general  remedy,  which  flows  from  the  principles  of 
the  common  law,  is  frequently  superadded  some  special 
statutory  relief,  enforced  by  some  particular  penalty  ;  but 
the  addition  of  such  particular  remedy  does  not  interfere 
in  any  way  with  the  right  of  the  party  to  his  compensa- 
tion for  the  actual  injury  done  in  a  suit  of  trespass,  or 
on  the  case.^  '''*  Every  public  officer  is  required  to  give 
bonds  with  sureties  for  the  proper  discharge  of  his  duties, 
and  in  some  jurisdictions  an  action  against  an  officer  for 
wrongful  acts  in  the  discharge  of  his  duties  may  be 
brought  upon  his  bond,  and  often  is  so  brought.  It  is 
evident  that  the  measure  of  damages  should  in  general 
be  the  same,  whether  the  injured  party  brings  an  action 
of  tort  or  resorts  to  the  bond,  the  real  cause  of  action 
being  a  tort  in  either  case  ;  and  therefore  actions  brought 
upon  official  bonds  are  frequently  authorities  upon  the 
subjects  discussed  in  this  chapter,  and  many  such  actions 
will  be  found  herein.  The  peculiar  questions  which  arise 
by  reason  of  the  action  being  brought  upon  the  bond  will 
be  discussed  later.('') 

§  544.  Actual  injury  furnishes  the  general  rule. — *  The 
ordinary  cases  in  which  the  questions  arise  which  we  are 
now  about  to  examine,  are  presented  in  suits  against 
sheriffs  or  other  ministerial  officers,  either  for  negligence, 
as  the  escape  of  parties  arrested  on  mesne  or  final  process, 
for  taking  insufficient  security,  for  neglect  to  seize  or 
preserve  property  on  execution,  or  omission  to  make  a 

'  As  a  general  principle,  it  is  well  for  certain  infractions  thereof,  or  for 
settled,  in  regard  to  all  public  officers,  neglects  in  not  conforming  to  its  require- 
that  although  created  by  statute,  and  ments,  whereby  individuals  are  injured, 
although  liable  to  the  infliction  of  pen-  they  are  not  in  consequence  thereof  de- 
altics  for  violation  of  official  duty,  they  prived  of  the  remedy  which  would  ex- 
are  still  equally  responsible  to  the  ag-  ist  if  no  penalties  were  prescribed." 
grieved  |»arty,  in  an  action  on  the  case.  Hayes  v.  Porter,  22  Me.  371,  376;  Beck- 
"  Where  the  law,"  says  the  .Supreme  ford  t.  Hood,  7  T.  R.  620;  Farmers' 
Court  of  Maine,  "has  affixed  forfeitures  Turnpike  v.  Coventry,  10  Johns.  389. 


(•)  See  chapter  on  Bonds. 
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true  return  to  the  writ ;  or,  on  the  other  hand,  for  an 
excess  of  their  powers,  as  for  levying  upon  property 
which  they  are  not  authorized  to  do  so  by  the  process,  ex- 
cessive distress,  etc.  And  in  these  cases  we  shall  find  the 
general  principle  to  be,  although  the  form  of  the  action 
be  in  tort,  that  the  party  aggrieved  is  entitled,  independ- 
ent of  any  statutory  relief,  to  recover  only  to  the  extent 
of  his  actual  injury. 

It  is  not  correct,  however,  says  the  Supreme  Court 
of  Vermont,  to  hold  "  that  in  actions  of  trespass  for  tak- 
ing personal  property,  when  the  defendant  is  an  officer 
acting  under  legal  process,  no  damages  can  in  any  case 
be  recovered  beyond  the  actual  value  of  the  property. 
Courts  usually  in  such  cases  instruct  the  jury  that  they 
ouo:ht  to  confine  themselves  within  those  limits.  It  is  a 
rule  of  practice  merely.  Circumstances  may  require  a 
departure  from  it."  '  (") 

The  rule  is,  indeed,  subject  to  many  modifications ; 
partly  arising  from  the  vagueness  that  we  have  often  had 
occasion  to  notice  in  the  early  cases;'  partly  from  the 

'  Joyal  V.  Barne}',  20  Vt.  154,  159.  the  damages  were  totally  uncertain  and 

^  Ravenscroft  v.  Eyles,  Warden  of  at  large." 
the  Fleet,  2  Wils.  294  (1766),  is  very  In  Saver  on  Damages,  56,  this  case 
strong  to  show  the  power  which  the  is  stated  to  have  been  tried  before  Lord 
courts  originally  gave  in  these  cases  to  Camden,  C.  J.  ;  that  it  was  proved  at 
the  jury.  It  was  case  for  a  voluntary  es-  the  trial  that  the  debt  was  sperate  ;  and 
cape;  and  the  question  being  whether  that  on  the  argument,  Bathurst,  J., 
the  action  lay,  the  debtor  having  re-  said:  "Whether  the  debt  was  sperate 
turned  to  custody  before  suit  brought,  or  not,  I  take  it  to  be  a  settled  point,  if 
and  judgment  having  been  recovered  the  escape  is  a  voluntary  one,  that  it  is 
against  him,  Lord  C.  J.  Wilmot  said  :  the  duty  of  the  jury  to  assess  damages 
"  The  quantum  of  damages  is  nothing  to  the  amount  of  the  whole  debt."  But 
to  the  purpose  ;  for  if  the  jury  had  by  the  report  in  2  Wilson,  above  cited, 
power  in  this  case  to  give  damages,  we  no  such  point  was  made  before  the 
must  now  take  it  that  they  have  done  court  on  the  subject  of  damages, 
right ;  and  I  am  of  opinion  that  the  In  Kent  v.  Kelway,  case  for  rescue 
jury  were  not  confined  to  give  the  ex-  from  arrest  (Lane,  70  :  Sayer  on  Dam- 
act  damages  in  the  final  judgment,  but  ages,  55),  it  is  said  that  damages  may 
had  a  power  and  discretion  to  assess  be  recovered  to  the  amount  of  the  debt 
what  damages  they  thought  proper  ;  for  which  the  arrest  was. 
for  this  being  an  action  upon  the  case. 


(«)  Ace.  Dobbs  V.  The  Justices,  etc.,  17  Ga.  624. 
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variety  of  the  forms  of  action  employed  ;  and  partly  from 
the  application  of  the  rules  of  evidence  ;  and  partly  from 
the  general  principle  that  in  actions  of  tort  the  intent, 
disposition,  and  conduct  of  the  defendant  always  bear 
largely  on  the  question  of  damages.^  And  these  various 
questions  we  shall  better  understand  by  an  examination 
of  the  cases.*^ 

§  545.  General  rule. — *  As  a  general  rule,  however,  it  is 
settled  that  the  measure  of  damages  in  suits  of  this  class, 
brought  against  a  public  officer  by  a  creditor  plaintiff, 
whose  remedy  against  his  debtor  has  been  impaired  by 
the  neglect  or  other  misconduct  of  the  officer,  is  the 
actual  injury  sustained,  this  actual  injury  being  measured 
by  the  amount  of  the  original  debt  due  the  plaintiff,  or 
the  value  of  the  propeity,  which  has  been  lost  or  preju- 
diced by  the  neglect  of  the  officer,**  unless  it  is  shown 
that  the  plaintiff's  actual  loss  was  less.C) 

§  546.  Burden  of  proof. — *  It  is  an  important  question, 
where  the  breach  of  duty  is  clear,  on  whom  does  the 
proof  of  damage  rest  ?  Is  the  plaintiff  to  prove  that  he 
is  damnified,  or  is  the  officer  to  disprove  the  fact  ?  Our 
law,  proceeding  on  a  principle  of  evidence,  throws  the 
burden  of  proof  on  the  negligent  party,  and  assumes  that 

'  In  Bayley  v.  Bates,  8  Johns.  185,  in  tort  and  fraud,  and  it  draws  into 
the  Supreme  Court  of  New  York  said  :  consideration,  in  a  greater  or  less  de- 
"An  action  for  a  false  return  sounds     gree,  the  ^?«7  awi>«<>  of  the  defendant." 


(")  Marcum  v.  Burgess,  67  Ala.  556;  Phelps  v.  Owens,  il  Cal.  22;  Pel- 
berg  V.  Gorham,  23  Cal.  349 ;  Spain  v.  Clements,  63  Ga.  786 ;  French  v. 
Snyder,  30  111.  339;  Plummer  v.  Harbut,  5  la.  308  ;  Crane  v.  Stone,  15  Kas. 
94;  Commonwealth  v.  Lightfoot,  7  B.  Men.  298;  Marshall  v.  Simpson,  13 
La,  Ann.  437  ;  Bogel  v.  Bell,  15  La.  Ann.  163  ;  Whitaker  ?'.  Sumner,  9  Pick. 
308  ;  State  v.  Cobb,  64  Mo.  586  ;  Randall  v.  Greenhood,  3  Mont.  506  ;  Good- 
r:ch  7>.  Foster,  20  N.  H.  177;  Clark  7'.  Miller,  54  N.  Y.  528;  Hamner  7/. 
(iriffith,  I  Grant  193  ;  Hogan  t.  Kellum,  13  Tex.  396  ;  Briggs  v.  Gleason,  29 
Vt.  78  ;  Hlo'lgctt  7/.  Brattlcboro,  30  Vt.  579  ;  Parker  v.  Peabody,  56  Vt.  221 ; 
Bcvcridge  v.  Welch,  7  Wis.  465. 
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the  plaintiff  is  injured  until  the  contrary  appear.  It 
might  be  urged  that  this  should  not  be  so,  where  there 
is  mere  ordinary  negligence  unaccompanied  by  any  crim- 
inal intention  ;  but  as  with  common  carriers,  so  with  pub- 
lic officers,  there  are  reasons,  of  controlling  weight,  why 
the  party  to  whom  a  great  trust  is  confided,  and  in  whose 
hands  usually  all  the  testimony  must  be,  should  be  com- 
pelled to  exculpate  himself  after  a  prima  facie  case  of 
negligence  is  made  out  against  him.('') 

There  appears,  however,  to  be  a  discrepancy  on  this 
point  between  the  English  and  American  rule.  In  Eng- 
land, it  would  seem,  though  it  is  by  no  means  clear,  that 
the  plaintiff  must  show  affirmatively  that  he  could  have 
collected  his  debt  but  for  the  negligence  of  the  defend- 
ant. 

The  earliest  case  on  this  subject^  runs  thus:  "An  ac- 
tion upon  the  case  against  a  sheriff,  upon  an  escape 
suffered  by  his  bailee  upon  a  mesne  process,  and  it 
was  in  evidence,  as  is  necessary  to  make  this  case,  that 
there  was  such  a  debt,  that  such  a  process  and  warrant 
was,  and  a  due  debt,  and  lastly,  that  the  party  arrested 
was  become  insolvent ;  otherwise  he  should  not  have  re- 
covered damages  to  the  value  of  his  debt,  as  he  here  did 
upon  all  this  proved  in  evidence  as  aforesaid." 

On  the  authority  of  this  case,  Mr.  Peake'  laysdown 
the  rule  thus  :  "  In  order  to  show  the  amount  of  damagres 
he  has  sustained,  the  plaintiff  should  also  prove  the  cir- 
cumstances of  the  defendant  at  the  time  of  the  arrest, 
and  that  he  has  since  absconded,  or  become  insolvent ; 
for  if  the  defendant  were  originally  in  bad  circumstances, 
or  he  may  be  met  with  every  day,  and  the  plaintiff  has 

'  Tempest  v.  Linley,  Clayton,  34.  '  Norris'  Peake,  608. 


(")  Sheldon  v.  Upham,  14  R.  I.  493. 
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not,  in  fact,  been  injured  by  the  negligence  of  the  de- 
fendant, the  damages  will  be  merely  nominal."  Mr. 
Starkie  briefly  says  :^  "  The  plaintiff  must  prove  his  debt 
and  the  damages  which  he  has  sustained  from  the  sheriff's 
negligence." 

In  this  country,  it  appears  to  be  settled  that  the  plain- 
tiff, after  proving  his  debt  against  the  prisoner,  the  cus- 
tody, and  escape,  is  entitled  to  recover  as  his  damages 
the  amount  of  his  debt,  unless  the  officer  can  show  that 
the  defendant  was  insolvent,  or  in  any  other  way  prove 
that  the  plaintiff  has  sustained  no  actual  loss.(''')  "  The 
body,"  says  Mr.  J.  Cowen,  in  a  case  in  New  York,'  "  is 
considered  the  highest  satisfaction  in  the  law  ;  that  is, 
for  the  time,  gone  by  the  sheriff's  negligence,  and  it  is 
doing  no  violence  to  say,  that  a  defendant  who  would 
escape  had  prima  facie  secreted  himself,  or  otherwise 
placed  himself  and  property  beyond  the  reach  of  execu- 
tion." 

In  this  case  the  question  as  to  the  burden  of  proof 
was  distinctly  presented.  The  sheriff  of  New  York 
was  sued  for  the  escape  of  one  Kelly,  against  whom 
the  plaintiff  had  recovered  a  judgment  for  $10,722.98  ; 
the  debt  and  escape  being  proved,  Edwards,  C.  J.,  charged, 
that  to  entitle  the  plaintiff  to  recover  beyond  nominal 
damages,  it  w^as  incumbent  on  him  to  show  the  extent 
of  the  injury  sustained  by  him  ;  and  a  verdict  for  such 
damages  only,  was  accordingly  rendered.  On  motion 
for  a  new  trial,  the  court  held  the  burden  to  be  on  the  de- 
fendant, and  granted  a  new  trial  ;  admitting,  however, 

'  Evidence — Sheriff — Escape.  Vol.  ii.         '•'  Patterson  v.  Westervelt,  17  Wend. 
X016.  543,  543. 


(■»)  State  ex  nl.  Shirk  7'.  Mullen,  50  Ind.  598;  State  use  of  Goddard  z/. 
Baden,  1 1  Md.  317  ;  Loosry  v.  Orser,  4  Bosvv.  391. 
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that  their  decision  was  at  variance  with  the  English  rule  ; 
but  insisting  that  it  was  not  unreasonable  to  assume  that 
the  plaintiff  had  lost  his  debt  by  the  defendant's  neg- 
ligence, until  the  contrary  should  be  proved.** 

§  547.  Nominal  damages. — *  It  would  seem,  on  the 
general  principles  which  we  have  already  considered, 
that  even  if  it  affirmatively  appear  that  the  plaintiff  has 
sustained  no  damage,  the  officer  guilty  of  a  technical 
violation  of  duty  would  still  be  liable  for  nominal  dam- 
ages.** But  a  distinction  was  taken  at  a  comparatively 
early  day  in  England,  between  the  liability  of  officers  for 
default  in  the  execution  of  writs  of  mesne  and  of  final 
process,  and  which  is  sustained  by  a  series  of  decisions. 
Where  the  writ  relates  to  mesne  process,  it  is  held  that, 
as  it  is  uncertain  whether  the  aggrieved  party  would  re- 
cover at  all  against  the  original  defendant,  he  can  recover 
from  the  officer  such  damages  only,  as  he  can  show  he 
has  sustained.  But  in  an  action  on  the  case  for  the 
sheriff's  omission  to  arrest  the  debtor,  on  final  process, 
or  for  an  escape  on  such  process,  although  no  actual 
damage  be  proved,  he  is  held  liable,  in  any  event,  to 
nominal  damages.  His  negligence  in  this  case  deprives 
the  plaintiff  of  the  satisfaction  which,  after  judgment,  is 
in  law  imported  by  the  possession  of  the  debtor's  body.('^) 
So  in  case  for  not  executing  a  ca.  sa.,  the  jury  found  that 
the  sheriff  was  in  default,  but  that  the  plaintiff  had  sus- 
tained no  damage  ;  and  a  verdict  was  entered  for  the  de- 
fendant. But  on  argument,  verdict  was  entered  for  the 
plaintiff,  with  nominal  damages ;  Lord  Denman  saying : 
"  When  the  clear  right  of  a  party  is  invaded  in  conse- 
quence of  another's  breach  of  duty,  he  must  be  entitled 


(")  Planck  V.  Anderson,  5  T.  R.  37  ;  Lewis  v.  Morland,  2  B.  &  Aid.  56  , 
Scott  V.  Henley,  i  M.  &  Rob.  227. 
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to  an  action  against  that  party  for  some  amount.     There 
is  no  authority  to  the  contrary."' 

With  the  above  exceptions  of  actions  for  not  arresting 
a  debtor  on  final  process,  or  for  allowing  him  to  escape 
when  held  on  such  process,  it  seems  to  be  settled  in 
England,  that  civil  actions  against  ministerial  officers  for 
neglect  of  duty,  cannot  be  maintained,  unless  damage 
thereby  accrues  to  the  plaintiff,  although  the  neglect 
affords  a  presumption  of  damage  which  must  be  dis- 
proved to  entitle  the  defendant  to  a  verdict.  This  has 
been  held  in  actions  against  sheriffs,  for  the  omission  to 
seize  goods  to  w^hich  the  plaintiff  has  a  present  right  of 
possession,  or  to  execute  a  capias,  or  to  levy  under  a  fi. 
fa.,  or  for  his  making  a  false  return. ('')     The  distinction 

'  Clifton  V.  Hooper,  6  Q,  B.  468;  14  the  objection  was  held  ill.     Sheriffs  of 

L.  J.  N.  S.  Q.  B.  r.     In  an  early  case,  Norwich  v.  Bradshaw,  Cro.  Eliz.  53. 

where  the  sheriflfs  of  Norwich  sued  the  In   Crompton   v.   Ward,    i  Str.  429, 

defendant,  who  had  escaped  by  a  res-  436,  it  is  said  that  the  plaintiff  has  an 

cue,   on   the  ground  of   their   liability  interest,  a  sort  of  property,  in  the  body 

over  to   I.  S.,  at  whose  suit  they  ar-  of  the  prisoner,  and  sustains  a  damage 

rested   him,   it  was   objected    that  the  by  a  rescue.     But  what  damage  is  not 

plaintiffs  had  not  shown  that  they  were  said, 
charged,  or  in  any  way  damnified;  but 


(«)  Randell  v.  Wheble,  10  A.  &  E.  719  ;  Hobson  v.  Thelluson,  L.  R.  2  Q. 
B.  642  ;  Stimson  v.  Farnham,  L.  R.  7  Q.  B.  175  ;  Tancred  v.  Allgood,  4  H. 
&  N.  438  ;  28  L.  J.  N.  S.  Ex.  362.  The  earlier  cases  were  in  conflict.  In 
Powel  V.  Herd,  i  Stranj^e  650,  an  action  for  a  false  return  on  mesne  process, 
the  court  held  :  "  That  if  the  defendant  were  a  man  of  estate,  and  could  still 
be  taken,  and  so  no  damage,  they  should  think  the  debt  too  much  to  give ; 
but  that  not  being  tins  case,"  the  jury  found  the  whole  debt  as  damages,  with 
the  opinion  of  the  chief  justice.  And  in  Planck  v.  Anderson,  5  T.  R.  37,  it 
was  held  that  the  sheriff  is  not  liable  to  an  action  for  an  escape  on  mesne 
process,  if  the  jury  find  that  the  plaintiff  has  not  been  delayed  or  prejudiced 
in  his  suit.  In  Barker  v.  Green,  2  Bing.  317,  case  for  not  arresting  J.  W.,  it 
was  held  that  though  the  plaintiff  had  sustained  no  actual  damage,  it  was  still 
a  case  for  nominal  damages,  and  the  court  refused  to  enter  a  nonsuit.  But 
in  Williams  v.  Mostyn,  4  M.  &  W.  145,  where  case  was  brought  for  the  vol- 
untary escape  of  one  Langford,  taken  on  mesne  process,  and  /'/  was  admitted 
that  the  plamtiff  had  sustained  no  actual  damage  or  delay,  the  defendant 
having  returned  to  the  custody  of  the  plaintiff,  a  verdict  was  found  for  the 
[)lainliff,  witli  iwDiinal  damager.     And  on  motion  the  court  directed  a  «c>«- 
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thus  established  in  England,  by  which  no  liability  attends 
the  neglect  of  official  duty  unless  the  neglect  results  in 
positive  loss  to  the  person  aggrieved,  is  founded  on  the 
assumption  that  the  right  of  a  suitor  (or  other  person  in 
a  corresponding  relation)  to  the  officer's  services,  is  in 
fact  a  right  only  to  such  pecuniary  benefit  as  can  be  de- 
rived from  them,  and  that  if  no  such  benefit  can  be  ob- 
tained, no  right  exists.  The  exception  has  apparently 
been  recognized  in  New  York,  in  other  cases  than  ac- 
tions against  sheriffs,  and  which  seem  to  proceed  upon 
such  a  distinction,  though  it  was  not  in  terms  adverted 
to.C')  But  although,  owing  to  the  abolition  of  imprison- 
ment for  a  simple  debt,  the  question  loses  its  importance 
in  reference  to  actions  for  the  sheriff's  neglect  of  duty,  in 
those  cases  in  which  the  defendant  could  formerly  have 
been  arrested  as  of  course,  we  think  the  exception  is  to* 
be  regretted,  both  as  anomalous,  and  as  tending  to  laxity^ 
in  the  discharge  of  official  duty.  Under  circumstances 
giving  an  officer  no  discretion,  his  failure  to  fulfil  a  posi- 
tive duty  for  the  benefit  or  protection  of  others  should 


suit  to  be  entered,  saying,  "  that  there  had  been  ito  damage  in  fact  or  law" ; 
and  they  disapproved  of  Barker  v.  Green.  In  Bales  v.  Wingfield,  4  Q.  B. 
580,  where  case  was  brought  against  the  sheriff  for  neglecting  to  sell  under  a 
fi.  fa.,  the  writ  was  delivered  to  the  sheriff,  who  seized  on  the  24th,  and  ad- 
vertised a  sale  for  the  6th  of  May ;  he  did  not,  in  fact,  sell  till  the  27th.  On 
the  15th  of  May  a  fiat  in  bankruptcy  issued,  and  so  the  sheriff  returned  "  no 
goods,"  The  Q.  B.  held,  that  it  lay  on  the  plaintiff  to  show  damage  ;  and  a 
verdict  for  nominal  damages  being  entered,  they  refused  to  set  it  aside.  But 
in  Wylie  v.  Birch,  4  Q.  B.  566,  case  for  a  false  return,  Lord  Denman,  C.  J., 
assumed  the  prmciple,  that  the  action  could  not  be  maintained  against  the 
sheriff  for  breach  of  duty,  unless  damage  accrued  thereby  to  the  plaintiff,  and 
cited  the  above  cases ;  but  said,  also,  that  the  breach  of  duty  afforded  pre- 
sumption of  some  damage  to  the  party  who  sets  the  sheriff  in  motion  ;  and 
in  such  a  case  it  seems  still  in  England,  that  if  the  plaintiff  offered  no  proof 
of  actual  injury,  he  would  be  entitled  to  nominal  damages. 

('')  Commercial  Bank  v.  Ten  Eyck,  48  N.  Y.  305  ;  Bridge  v.  Mason,  45 
Barb,  37. 

\o\..  IL— II 
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always  be,  in  a  legal  sense,  a  wrong  to  the  person  in 
whose  behalf  the  duty  should  have  been  discharged  ;  and 
where  there  is  a  legal  wrong  there  should  always  be  a 
legal  remedy.  A  right  of  action  should  accrue  when  the 
breach  of  duty  is  committed  ;  and  once  existing,  should 
not  be  destroyed  by  the  circumstance  that  it  afterwards 
proves  to  inflict  no  pecuniary  damage. ('') 

In  this  country  nominal  damages  at  least  are  usually 
given  for  every  breach  of  duty  by  a  public  officer, ('') 
So  in  case  of  neglect  to  return  an  execution,  although  no 
injury  appear  to  have  resulted,  judgment  will  still  be 
given  for  nominal  damages.'  So  in  a  case  in  Massa- 
chusetts, against  a  sheriff  for  neglecting  to  return  an 
execution,  the  Supreme  Court  of  that  State  said  :  "  The 
plaintiff  is  entitled  to  nominal  damages  for  the  officer's 
neglect.  No  actual  damages  are  proved,  but  where  there 
is  a  neglect  of  duty,  the  law  presumes  damages."* 

§  548.  Mitigation. — *\Vhere  the  plaintiff  proceeds  on  ac- 
count of  the  loss  of  a  debt  the  original  debt  is,  of  course,  the 
gist  of  the  action,  and  it  is  perfectly  well  settled  that  the 
existence  of  such  debt  must  be  proved  by  the  plaintiff' 
But  if  that  fact  is  established,  the  equally  important  in- 
quiry remains,  whether  the  recovery  of  the  debt  has  been 
prejudiced  by  the  acts  of  the  defendant.  In  other  words, 
whether,  under  any  circumstances,  it  could  have  been  col- 
lected of  the  dL'fendant's  property.  (")  The  question  some- 
times arises  on  mesne,  and  sometimes  on  final  process.** 

It    also  presents  itself  in   other  actions  of  this   class. 

'  Kidder  v.  Barker,  18  Vt.  454.  '  Gunter    v.    Clayton,    2    Lev.    85  ; 

-  Laflin  n.  Willanl,  16  Pick.  64.     See     Alexander  v.  Macauley,  4  T.  R.  611. 
also  Goodnow  v.  Willard,  5  Met.  571. 


(»)  Pelham  v.  Way,  15  Wall.  196;  Dow  v.  Humbert,  91  U.  S.  294. 
(•')  Metzner  v.  Graham,  66  Mo.  653.     But  contra,  Dwyer  v.  Woulfe,  40  La 
Ann.  46  ;  Amperse  v.  Winslow,  75  Mich.  234. 

(')  Crookcr  v.  Mclick,  18  Neb.  227  ;  Hcllman  2/.  Spielman,  19  Neb.  152. 
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An  officer  who  has  attached  property  and  taken  a  re- 
ceipt for  it,  cannot  show  in  mitigation  of  damages,  in  an 
action  brought  for  his  not  delivering  the  property  or  the 
receipt,  that  the  property  was  worth  less  than  the  value 
alleged  in  his  return. ('')  But  in  case  against  a  sheriff  for 
illegally  selling  goods  lawfully  seized  and  held  by  him, 
and  which  had  deteriorated  without  his  default,  the  meas- 
ure of  damages  is  said,  by  the  Supreme  Court  of  Ver- 
mont, not  to  be  their  value  when  taken,  but  at  the  time 
of  the  sale.C^) 

§  549.  Failure  to  levy. — For  failure  to  levy  the  defend- 
ant is  \\^h\Q  prif/ia  facte  for  the  whole  debt,('')  and  con- 
clusively so  unless  he  can  mitigate  the  amount  by  show- 
ing that  he  was  unable  to  collect  it  by  an  exercise  of  proper 
diligence, C^)  as,  if  the  defendant  in  the  execution  was 
insolvent,  or  the  plaintiff  himself  have  been  the  cause  why 
the  whole  was  not  collected.'  If,  however,  the  land  on 
which  the  defendant  should  have  levied  is  worth  less  than 
the  debt,  the  measure  of  damages  is  the  value  of  the 
land.C")  and  that  value  is  to  be  measured  by  what  the  land 

'  Pardee  v.  Robertson,  6  Hill  550. 


(")  Allen  V.  Doyle,  33  Me.  420. 

('')  Walker  v.  Wilmarth,  37  Vt.  289. 

('^)  Bank  of  Rome  v.  Curtiss,  i  Hill  275;  People  v.  Lntt,  21  Barb.  130; 
Humphrey  v.  Hathorn,  24  Barb.  278  ;  Carpenter  7/.  Doody,  i  Hilt.  465  ;  Com- 
monwealth V.  Contner,  18  Pa.  439.  But  it  is  also  held,  that  in  declaring 
against  a  constable  for  failing  to  levy  an  execution,  it  is  necessary  to  allege 
that  the  defendant  in  the  execution  had  property  on  which  the  levy  might  have 
been  made.  The  court  say  the  officer  was  under  no  legal  obligation  to  make 
the  levy,  unless  the  defendant  had  property  at  the  time  upon  which  to  make 
it,  and  it  was  incumbent  on  the  plaintiff  to  allege  the  fact  in  the  declaration  ; 
and  this  correctly,  for  no  such  presumption  exists  on  executions  against  prop- 
erty before  levy,  as  on  mesne  process  after  arrest.  State,  use  of  Brooks  v. 
Kirby,  6  Ark.  453. 

(**)  Dunphy  v.  People,  25  Mich.  10. 

C)  Hurlock  V.  Reinhardt,  41  Tex.  580. 
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would  bring  at  a  forced  sale.^)  and  not  the  amount  agreed 
upon  by  the  appraisers,  as  shown  in  the  officer's  return. C*) 
The  sheriff  may  show  in  mitigation  of  damages,  that  the 
defendant  in  the  execution  had  no  property  upon  which 
he  could  have  levied, (")  but  7iot  that  the  judgment  is  still 
collectible.  ('^)  And  in  such  an  action  the  sheriff  may 
show  in  mitigation  that  other  executions  in  his  hands 
would  have  taken  the  proceeds  of  a  sale.('')  Where,  in 
Ohio,  the  sheriff  refused  to  levy  on  and  sell  under  an  ex- 
ecution in  his  hands,  at  the  request  of  the  plaintiff  in  the 
execution,  certain  personal  property,  which  was  wholly 
covered  by  mortgages  to  an  amount  far  more  than  its 
value,  it  was  held  that  there  should  be  a  verdict  for  nominal 
damages  only.^^)  The  measure  of  damages  in  an  action 
against  a  sheriff,  for  not  selling  a  tract  of  land  levied  on 
under  the  foreclosure,  is  said  to  be  the  value  of  the  land 
or  the  amount  of  the  foreclosure,  whichever  was  the  less 
amount.(^') 

§  550-  Failure  to  attach. — Attachments  are  governed 
by  the  same  rule  as  executions,  and  if  the  sheriff,  know- 
ing of  property  enough  to  satisfy  the  demand,  fails  to 
levy  to  that  extent,  he  is  liable  for  the  deficiency  as  as- 
certained by  the  result  of  the  sale.  It  does  not  excuse 
him  that  the  property  levied  on  was  appraised  at  a  sum 
sufficient  to  satisfy  the  debt.('')  In  an  action  against  the 
sheriff  for  neglect  to  levy  an  attachment,  or  levy  and  re- 
turn an  execution,  the  amount  of  the  judgment  or  exe- 


(»)  Harris  z'.  Murfree,  54  Ala.  161, 

('■)  Parker  t^.  Peab.xly,  56  Vt.221. 

('■)  Abbot  V.  Gillcspy,  75  Ala.  iSo ;  Ledyard  v.  Jones,  7  N.  Y.  550, 

('')  Ledyard  71.  Jones,  7  N.  Y.  550. 

(•)  Forsyth  v.  Dickson,  i  Grant  26. 

(0  Coe  V.  Peacock,  14  Oh.  St.  187  ;  Coopers  v.  Wolf,  15  Oh.  St.  523. 

(")  Baker  7/.  Bovver,  44  Ga.  14  ;  Blackman  v.  Clements,  45  Ga.  292. 

C'J  Ransom  v.  Halcott,  18  Barb.  56. 
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cution,  or  so  much  thereof  as  the  value  of  the  property 
which  the  officer  neglected  to  attach  would  have  been 
sufficient  to  satisfy,  is  the  measure. p)  And  where  the 
value  of  the  property  lost  by  the  neglect  of  the  sheriff 
to  execute  the  attachment  equals  or  exceeds  the  amount 
of  the  plaintiff's  demand,  such  amount  becomes  the 
measure  of  damagres  for  which  the  sheriff  and  his  sure- 
ties  are  liable.  (^)  So  the  damages  should  be  reduced 
by  the  amount  of  property  owned  by  the  debtor  at  the 
time  of  the  judgment,  upon  which  the  plaintiff  might 
have  levied. (") 

In  Connecticut,  it  was  originally  decided  that  an  offi- 
cer who  had  been  guilty  of  neglect  in  not  serving  mesne 
process  should  be  liable  for  the  whole  debt  ;  a  rule  which 
has  been  there  characterized  "as  one  of  stern  policy, 
rather  than  of  exact  justice  ";  and  it  is  now  well  settled 
that  the  plaintiff  can  only  recover  the  damages  he  has 
sustained.  "  But  these  damages  it  is  peculiarly  the  duty 
of  the  jury  to  assess,  and  in  so  doing  they  are  not  limit- 
ed to  any  precise  sum  ;  they  may  even  give  more  than 
the  plaintiff^s  original  debt.  Where  that  debt  has  been 
lost  by  the  wilful  misconduct  or  negligence  of  the  offi- 
cer, they  may  add  to  it  the  costs  of  a  second  suit ;  and 
as  the  jury  may  give  more  than  the  debt,  so  they  may 
give  less.  If  it  should  be  found  by  them  that  the  fail- 
ure of  the  officer  to  return  a  writ  was  owing  to  a  mere 
mistake,  in  consequence  of  which  the  party  had  suffered 
nothing,  they  might  give,  and  indeed  it  would  be  their 
duty  to  give,  only  nominal  damages."  ' 

'  Palmer  t.  Gallup,  16  Conn.  555  ;  as  to  previous  rule.  Gleason  v.  Ches- 
Duryee  v.  Webb,  cited  in  notes  to  this  ter,  i  Day  152  ;  Hubbard  v.  Shaler,  2 
case.    See  Clark  w.  Smith,  9  Conn.  379,     Day  195. 


(*)  Perkins  v.  Pitman,  34  N.  H.  261  ;  Bowman  v.  Cornell,  39  Barb.  69. 

Q')  Smith  V.  Tooke,  20  Tex.  750. 

(•=)  Townsend  v.  Libbey,  70  Me.  162. 
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In  North  Carolina,  in  regard  to  mesne  process,  it  has 
been  said  that  the  true  inquiry  is  whether  the  debtor 
had  any  property  which  might,  by  due  process,  have  been 
subject  to  execution,  and  whether  the  sheriff  by  his  neg- 
ligence has  deprived  the  plaintiff  of  his  remedy.  But  it  is 
no  answer  for  the  sheriff  to  say  that  the  debtor,  even 
after  being  imprisoned,  might  pay,  or  secure  to  be  paid 
by  assignment,  other  bona  fide  debts,  to  the  disappoint- 
ment of  the  plaintiff.'  Nor  on  such  process  is  the  rep- 
utation of  the  defendant  as  an  insolvent  any  excuse  ;  the 
officer  is  bound  to  ascertain  for  himself  whether  there 
is  any  property  to  satisfy  the  writ.' 

§  551.  Failure  to  arrest. — Where  the  sheriff  fails  to  take 
the  debtor's  body  on  execution,  he  may  show  in  mitiga- 
tion of  damages  the  insolvency  of  the  debtor.^)  The 
actual  loss  must  be  proved. C^*)  Where  a  constable,  hav- 
ing received  a  writ,  with  directions  to  arrest  the  defend- 
ant named  in  it,  returned  it  unexecuted,  under  a  mis- 
taken idea  that  he  was  entitled  to  indemnity,  and  the  de- 
fendant remained  publicly  living  in  the  State  for  some 
months,  and  the  plaintiff  might  have  issued  another  writ 
and  arrested  him,  it  was  held,  in  Vermont,  that  these  facts 
should  have  been  submitted  to  the  jury  in  mitigation  of 
damages.(*') 

§  552.  Escape. — "'  In  England,  a  remedy  was  originally 
given  by  statute,  in  an  action  of  debt  against  the  sheriff 
for  the  escape  of  prisoners  charged  in  execution  ;  and 
this  statute  has  been  re-enacted  to  some  extent  in  this 
country.      l)Ut  under  it  no  question  could  arise  as  to  the 

'  Shcrrill  ?■.  Shuford,  10  Ired.  200.  "■  Parks   ?'.   Alexander,    7    Ircd.  412  ; 

The  State  v.  Edwards,  10  Ired.  242. 


('')  Din  ninny  v.  Fay,  38  Bnrb.  18. 

('')  Chapmnn  7/.  Doherty,  25  N.  H.  271. 

(O  Blfnlj^^ett  V.  Brattleboro.  30  Vt.  579. 
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measure  of  damages  ;  for,  the  action  being  debt,  and  the 
provisions  of  the  statute  being  peremptory,  the  officer 
was  charged  with  the  whole  amount  of  the  plaintiffs  orig- 
inal claim,  as  ascertained  by  his  judgment.  Our  pres- 
ent inquiry  is  directed  to  the  measure  of  damages  in  the 
action  on  the  case,  or  in  trespass.'  And  the  only  remedy 
that  now  exists  in  England  against  a  sherifiF  for  escape 
on  final  process,  is  an  action  on  the  case  for  such  dam- 
ages as  the  plaintiff  may  have  sustained  by  reason  of  such 
escape.' 

When  a  prisoner  for  debt  makes  an  escape  '  (says  Lord 
Kaims),  "the  creditor  is  hurt  in  his  interest,  but  sustains 
no  actual  damage  ;  for  it  is  not  certain  that  he  could  have 
recovered  his  money  by  detaining  the  debtor  in  prison, 
and  it  is  possible  he  may  yet  recover  it,  notwithstanding 
the  escape.  But  it  is  undoubtedly  a  hurt  or  prejudice  to 
be  deprived  of  his  expectation  to  obtain  payment  by  the 
imprisonment  ;  and  the  common  law  gives  reparation  by 
making  the  negligent  jailor  liable  for  the  debt,  precisely 
as  equity  doth  in  similar  cases.  A  messenger  who  neg- 
lects to  put  a  caption  in  execution,  affords  another  in- 
stance of  the  same  kind."  This  appears,  Lord  Kaims 
observes,  to  be  the  infliction  of  uncertain  consequential 
damage."* 

§  553-  Value  of  custody  the  rule  in  England. — *  In  a  case 
in  England,  the  Court  of  Common  Pleas  said,  that  they 
had  not  been  able  to  find  any  decision  in  which  the  rule 
as  to  the  measure  of  damages  was  clearly  defined.  The 
principal  case  was  one  in  which  it  was  endeavored  to  re- 
duce the  liability  of  the  sheriff  by  showing  where  an  es- 
cape from  final  process  had  taken  place,  that  the  plaintiff 

'  Bonafous  v.  Walker,  2  T.   R.  126  ;         '  Prin.  of  Equity,  book  i,  ch.  iv,  §  v, 
Rawson  v.  Dole,  2  John.  454.  ed.  of  1767,  p.  159. 

'^  5  &  6  Vict.  c.  98,  §  31  ;  Arden  v. 
Goodacre,  11  C.  B.  371. 
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might,  by  diligence,  have  rearrested  or  detained  the  de- 
fendant, and  recovered  his  debt.  But  this  was  denied  ; 
and  it  was  declared  that  the  true  measure  of  damages  is 
the  value  of  the  custody  of  the  debtor  at  the  moment  of 
the  escape  ;('')  that  if,  at  the  time  of  the  escape,  the  debtor 
had  not  the  means  of  satisfying  the  judgment,  the  plain- 
tiff loses  only  the  security  of  the  debtor's  body,  and  the 
damage  may  be  small.  If,  on  the  other  hand,  at  the  time 
of  the  escape,  the  debtor  could  pay,  and  has  wasted  his 
means  since  then,  it  being  clear  that  the  loss  of  the  debt 
is  owing  to  the  sheriff's  neglect,  the  jury  would  be  justi- 
fied in  giving  the  full  amount  of  the  execution.' 

But  it  is  plain  that  this  still  leaves  the  whole  subject 
at  very  loose  ends.  What  is  meant  by  the  value  of  the 
security  of  the  body  of  a  debtor  ?  Are  his  physical  and 
mental  qualifications  to  be  gone  into,  and  the  chance  of 
his  subsequently  acquiring  property,  to  be  estimated? 
Are  the  chances  of  his  friends  being  induced  or  coerced, 
by  reason  of  his  imprisonment,  into  paying  the  debt,  to 
be  inquired  of?  Again,  what  can  be  more  vague  than, 
in  a  matter  of  this  kind,  to  say  that  "  the  damages  may 
be  smaliy  Nor,  on  the  other  hand,  even  if  the  debtor  is 
solvent,  is  the  liability  of  the  sheriff  to  pay  the  debt  de- 
clared as  matter  of  law.  It  is  simply  said  that  the  jury 
would  be  ''justified  in  giving  the  full  amojint  of  the  ex- 
ecution^  And  the  question  on  whom  the  burden  of 
proof  as  to  the  debtor's  pecuniary  condition  falls,  is  not 
alluded  to.** 

In  a  case  in  chancery,  it  was  said  that  the  burden  was 
on  the  defendant  to  show  that  the  loss  was  not  the 
amount    of   the    debt.(^')     In  a  late    case  in  the   Eng- 

'  Arden  v.  Goodacre,  11  C.  B.  371. 

(*)  McRae  v.  Dunlop,  3  Russ.  &  Gel.  315. 
('')  Moore  V.  Moore,  25  Beav.  8. 
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lish  Common  Pleas,  it  was  held  that  the  jury  might,  in 
estimating  the  value  of  the  custody,  consider  "the  value 
to  the  plaintiff  of  the  chance  that  the  debt,  or  any  part 
of  it,  would  have  been  extracted  by  the  debtor's  remain- 
ing in  prison,"  and  the  fact  of  an  offer  of  the  debtor's 
solicitor,  some  time  before  his  arrest,  to  pay  a  certain 
amount  in  composition  of  his  debts.('*) 

§  554.  American  rule.—*  In  an  early  case  in  New  York, 
the  facts  were  these.  One  Briggs  had  been  master  of  the 
schooner  Friendship,  and  had  signed  bills  of  lading  for 
goods  shipped  at  New  York  by  Potter,  the  plaintiff, 
for  account  and  risk  of  a  West  India  house,  to  the  amount 
of  ^^1,655  gs.  3^.  South  Carolina  currency.  He  also 
owed  the  plaintiff  a  balance  of  ;^i29  i  is.  3^.  Briggs  ran 
away  with  the  goods,  and  never  delivered  them.  Potter 
sued  Briggs,  and  he  was  arrested  on  a  capias  ad  respond- 
endum, and  after  being  in  prison  some  time,  escaped  by 
the  assistance  of  his  friends.  The  sheriff  made  a  special 
return  to  the  writ,  of  a  rescue  :  the  plaintiff  sued  the 
sheriff  in  case  for  the  escape  and  false  return.  It  appeared 
on  the  trial  that  Briggs  was  very  poor,  and  had  no  means 
of  subsistence ;  and  the  defendant  offered  to  prove  that 
the  plaintiff's  attorney,  after  the  escape,  admitted  Briggs 
"  to  be  not  worth  a  cent."  This,  however,  was  excluded. 
The  judge  charged  that  the  facts  did  not  justify  the 
sheriff's  return  of  a  rescue  ;  that  the  plaintiff  had  estab- 
lished a  right  of  action,  as  well  for  the  value  of  the  goods 
shipped  as  for  the  balance  of  account ;  but  that  the  jury 
were  to  decide  the  damages  under  all  the  circumstances ; 
that  the  poverty  of  Briggs  might  be  considered  in  miti- 
gation, and  if  the  return  of  the  sheriff  was  fraudulently 
made,  it  would  be  an  aggravation  of  damages.  The  jury, 
taking  into  consideration  both  the  amount  of  the  invoice 


(")  Macrae  v.  Clarke,  L.  R.  i  C.  P.  403. 
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and  the  balance  of  the  account,  found  for  the  plaintiff 
$3,000,  which  (as  appears  by  the  opinion  of  Livingston, 
J.)  was  about  half  the  plaintiff's  demand  against  Briggs. 
On  motion  for  a  new  trial,  the  court  held  the  declarations 
of  the  plaintiff's  attorney  rightly  excluded.  As  to  the 
rule  of  damages,  Tompkins,  J,,  said  : 

"  It  is  impossible  to  determine  whether  the  circumstance  of 
the  defendant  having  made  a  false  return  to  the  writ  operated 
on  the  minds  of  the  jury  to  increase  the  damages.  The  judge 
was  perfectly  correct  in  stating  to  them  that  the  return  was 
legally  false.  But  I  do  not  think  that,  even  if  the  sheriff  knew  it 
to  be  so,  it  ought  to  aggravate  the  damages.  The  true  question 
is,  what  has  the  plaintiff  lost  in  consequence  of  this  escape  ? 
The  alleged  false  return  by  the  sheriff,  neither  adds  to  nor 
diminishes  the  loss  ;  and  therefore  the  solvency  of  Briggs,  or  his 
capacity  to  pay,  must  determine  the  quantum  of  damages  sus- 
tained. If  the  circumstance  of  a  false  return  be  a  substantive 
ground  of  damages,  it  would  follow  that  where  the  person  es- 
caping was  perfectly  solvent,  and  the  sheriff  makes  a  false 
return,  the  creditor  might  recover  in  damages  more  than  the 
full  amount  of  his  debt."  ' 

But  a  new  trial  was  granted,  on  the  ground  that  the 
plaintiff,  the  consignor,  the  goods  being  shipped  for  ac- 
count and  risk  of  the  West  India  house,  could  not  have 
recovered  against  Briggs,  and  in  this  opinion  Kent, 
C.  J.,  and  Spencer,  J.,  concurred.  Livingston,  J.,  and 
Thompson,  J.,  who  dissented  as  to  the  right  of  the  con- 
signor to  bring  the  action,  concurred  in  the  rule  of  dam- 
ages laid  down  as  above  by  Tompkins,  J.  Thompson,  J., 
said  :  "  If  the  idea  communicated  to  the  jury  was  that 
they  might  give  what  is  commonly  called  smart  money, 
beyond  the  actual  damage  of  the  plaintiff,  it  was  un- 
doubtedly incorrect." ' 

'  Potter   7'.  Lansinp,    i  Johns.   215.  debt  for  escape,  Spencer,  J.,  said  :   "If 

Ace.  Patterson  z/.  Westervelt,  17  Wend,  an  action  on  the  case  had  been  brought, 

543.  it  might  have  been  imiiiired,  what  was 

''  In  an  early  case,  on  an  action  of  lost  by  the  escape,  and  the  jury  might 
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In  another  case  in  the  same  State/  the  plaintiff  had,  on 
the  second  Monday  of  November,  1806,  issued  a  capias 
ad  respo7tdendtim  to  the  defendant,  sheriff  of  Rensselaer 
County,  against  one  Abel  Turner  and  others.  Turner 
was  arrested  by  the  sheriff,  and  gave  bond  on  the  5th  of 
November,  1806,  for  the  liberties  of  the  jail,  and  admitted, 
when  arrested,  that  he  owed  the  plaintiff  about  $800 ; 
and  in  November  term,  1806,  he  confessed  a  judgment 
for  $871.36,  docketed  on  the  30th  December,  1806.  He 
soon  after  escaped  and  went  to  Vermont.  The  defendant 
proved  that  in  November,  1809,  Abel  Turner  was  again 
arrested,  at  the  suit  of  the  plaintiff,  on  his  way  to  Ver- 
mont, and  gave  a  cognovit  for  $871.39,  on  which  the 
plaintiff  relinquished  to  him  a  tract  of  land  in  Vermont, 
which  he  had  received  as  security,  and  which,  a  witness 
testified,  was  of  more  value  than  the  debt,  and  the  plain- 
tiff gave  him  a  receipt  in  full  of  all  demands,  except  the 
suit  in  Rensselaer  County.  It  was  agreed  that  the  exe- 
cution was  to  be  stayed  for  one  year,  and  the  plaintiff  said 
he  meant  to  charge  the  sheriff  of  Rensselaer  County. 
The  jury  were  instructed  at  the  trial  that  the  plaintiff 
ought  not  to  recover  more  than  the  actual  damages  which 
he  had  sustained,  of  which  they  were  to  judge,  and  in  the 
estimation  of  which  they  had  a  right  to  take  into  consid- 
eration all  the  circumstances.  A  verdict  was  given  for 
six  cents.  On  a  motion  for  a  new  trial,  it  was  insisted  by 
the  plaintiff  that  he  was  entitled  to  recover  the  whole  sum 
due  him  in  the  original  action. 

Thompson,  J.,  delivering  the  opinion,  said  : 

"  The  question  is,  whether  it  was  competent  for  the  sheriff  to 

have  given  such  damages  as  they  sup-  debt  and  damages  recovered  ;  and  the 

posed  the  party  had  sustained."    But  in  plaintiff  was    confined   to    the    precise 

an  action  of  debt,  it  was  held  that  every  amount  of   his  original  judgment  and 

inquiry  of  that  kind  was  improper,  the  costs.     Rawson  v.  Dole,  2  Johns.  454. 
statute  having  fixed  the  extent  of  the         '  Russell  v.  Turner,  7  Johns.  189. 
sheriff's  liability,  that  is,  for  the  original 
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show  that  the  plaintiff  had,  after  he  knew  of  the  escape,  relin- 
quished to  the  prisoner  real  security  for  the  debt,  which  he  held 
in  the  State  of  Vermont,  with  a  view  to  recover  his  demand  from 
the  sheriff.  The  true  question  in  cases  of  this  kind  is,  what  has 
the  plaintiff  lost  in  consequence  of  the  escape  ?  The  jury  are  not 
confined  to  the  exact  damages  in  the  final  judgment,  or  to  the 
amount  of  the  plaintiff's  demand,  but  have  a  power  and  discre- 
tion to  assess  such  damages  as  they  shall  suppose  the  plaintiff 
has  sustained  under  all  circumstances. 

"The  value  and  extent  of  this  security  was  a  proper  subject 
for  the  consideration  of  the  jury,  and  could  the  plaintiff  have 
shown  it  to  be  worth  little  or  nothing,  it  would  not  have  miti- 
gated the  damages.  As  the  testimony,  however,  appeared  before 
the  jury,  it  was  sufficient  to  pay  the  plaintiff's  demand.  It  was 
admitted  by  the  plaintiff's  counsel,  and,  indeed,  could  not  be 
denied,  that  the  insolvency  of  the  prisoner,  or  payment  of  the  de- 
mand by  him,  could  be  given  in  evidence  in  mitigation  of  dam- 
ages. On  what  principle  could  this  be  done?  None  other,  cer- 
tainly, than  to  show  how  far  the  plaintiff  had  been  or  was  likely 
to  be  damnified.  If  the  prisoner  had  deposited  with  the  plaintiff 
a  sum  of  money  to  satisfy  his  demand  when  ascertained  by  judg- 
ment, and  the  plaintiff,  on  discovering  that  an  escape  had  been 
made,  had  surrendered  up  the  money,  could  it  be  doubted  that 
the  sheriff  might  avail  himself  of  it  in  mitigation  of  damages  ? 
Or,  suppose  the  suit  upon  a  bond  which  was  secured  by  mort- 
gage on  real  property,  and  the  creditor  on  discovering  the  es- 
cape should  discharge  the  mortgage,  would  not  this  circum- 
stance be  admissible  in  mitigation  of  damages  ?  All  these  cases 
depend  on  the  same  principle,  and  necessarily  result  from  the 
nature  of  the  action,  which  is  given  to  the  plaintiff  by  way  of 
indemnity  for  the  actual  injury  which  he  sustains  by  reason  of 
the  escape  ;  and  the  plaintiff  ought  not  to  be  permitted  to  avail 
himself  of  his  own  acts  or  misconduct  to  enhance  the  damages." 

Again,'  where  suit  was  brought  by  the  plaintiff  as 
assignee  of  the  sheriff,  on  a  bail  bond,  given  by  the  de- 
fendants, conditioned  that  one  Brown  should  keep  the 
liberties,  etc.,  the  plaintiff  proved  his  judgment  and  es- 
cape     The  defendant  proved  that  Brown  was  insolvent, 

'  Kcllogj^  7'.  Manro,  9  Johns.  300. 
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and  only  possessed  a  cow  worth  sixteen  dollars.  The 
judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  sixteen  dollars,  the  value  of  the  cow,  which  was  done. 
There  were  cross-motions  in  arrest  of  judgment  and  for 
a  new  trial.  Both  motions  were  denied  ;  the  court  say- 
ing :  "  The  plaintiff  is  entitled,  prima  facie,  to  recover 
his  whole  debt  which  is  presumed  to  be  lost  by  the 
escape  ;  and  it  could  only  have  been  reduced  down  to  the 
sum  found  by  the  verdict,  upon  the  evidence  given,  that 
if  the  party  had  not  escaped  there  was  no  ground  to 
consider  that  any  greater  sum  could  have  been  recovered 
of  the  original  defendant,  by  the  coercion  of  confine- 
ment." ** 

But  in  New  York,  where  one  was  arrested  on  a  pre- 
cept of  the  surrogate's  court  for  failure  to  account,  and 
was  suffered  to  escape,  the  measure  of  damages  under 
the  Code  was  held  to  be  the  sum  awarded  by  the  surro- 
gate's decree,  with  interest,  and  the  insolvency  of  the  de- 
linquent could  not  be  shown  in  mitigation.  (■'') 

*  In  Vermont  the  rule  seems  stringent,  though  the 
action  on  the  case  is  resorted  to.  It  has  long  been 
well  understood  and  universally  recognized  in  that  State, 
that  an  officer  who  holds  penal  process  against  a 
debtor  upon  whom  he  may  serve  it,  but  who  omits 
to  do  so,  or  having  once  had  an  opportunity  to  arrest 
the  debtor,  neglects  to  do  it,  and  the  debtor  afterwards 
absconds,  becomes  fixed  luith  the  debt ;  and,  of  course, 
no  evidence  as  to  the  debtor's  insolvency  is  admis- 
sible.^ So,  in  the  same  State,  in  an  action  against  the 
sheriff  for  the  escape  of  the  debtor  from  the  liberties 
of  the  jail,  he  having  taken  insufficient  security,  the  rule 

'  Goodrich  v.  Starr,  18  Vt.  222. 
(")  Dunford  v.  Weaver,  84  N.  Y.  445. 
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of  damages  is  the  amount  of  the  debt/  **  So,  in  Con- 
necticut, in  the  sheriff's  action  for  an  escape  on  the 
security  taken  by  him  for  the  jail  liberties,  the  rule  is  the 
debt  and  costs  on  the  execution  with  interest. ('*)  So  it 
is  held  that  if  the  marshal  fail  to  bring  in  the  body  of 
the  defendant  on  the  return  of  the  writ,  he  will  be 
amerced  in  the  full  amount  of  the  debt  or  damages 
and  costs.C') 

So,  in  North  Carolina,  where  the  remedy  of  debt  is 
given  by  statute  against  the  sheriff  who  shall  wilfully  or 
negligently  suffer  a  debtor  charged  in  execution  to  escape  ; 
it  has  been  held  that  the  sheriff  is  fixed  with  the  debt.' 
But  the  general  rule  appears  to  be  otherwise.  In  debt, 
on  a  sheriff's  bond  for  an  escape,  where  the  sheriff's  return 
was,  "The  defendant  arrested;  signed  the  appearance 
bond ;  refused  to  give  surety  ;  and  made  his  escape  by 
jumping  on  his  horse  and  running,  there  being  no  one 
present  to  assist,"  the  measure  of  damages  was  recently 
held  to  be,  not  the  debt  and  interest,  but  such  actual  dam- 
ages as  the  plaintiff  had  sustained. (*") 

In  Arkansas,  also,  it  has  been  held,  that  in  actions  for 
escape  from  mesne  process,  the  presumption  is  that  the 
plaintiff  lost  the  entire  debt  by  the  escape  ;  and  the  meas- 
ure of  damages  against  the  officer  is  the  amount  of  the 
original  debt ;  but  the  defendant  is  at  liberty  to  prove  in 
mitigation  of  damages  that  the  debt  could  not  have  been 
made  out  of  the  debtor,'  and  the  same  is  the  rule  in  Mary- 
land. ('') 

'  Wheeler  7'.  Pettes,  21  Vt.  398.  See,     refusing   to  assign   a  jail  bond  to  the 
in  the  same  State,  Vilas   r.  Barker,  20     creditor. 

Vt.  f)03,  an  action  against  a  sheriff  for        '  Adams  ?■.  Turrentine,  8  Ired.  147. 

^  Faulkener  v.  Bartley,  6  Ark.  150. 

(")  Seymour  v.  Harvey,  8  Conn.  63. 

('')  Winter  v.  Simonton,  2  D.  C.  (2  Cr.  C.  C.)  585. 

C)  State  z/.  Falls,  63  N.  C.   188. 

C)  State  V.  Baden,  11  Md.  317. 
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In  Georgia,  in  an  action  of  debt  upon  the  sheriff's  offi- 
cial bond  for  an  escape  on  mesne  process,  it  has  been  held 
that  the  insolvency  of  the  original  debtor  may  be  given 
in  evidence  by  the  defendant  in  mitigation  of  damages.' 

In  Massachusetts,  it  has  been  said,  that  in  actions  of 
this  kind,  "  It  is  peculiarly  the  right  of  the  jury  to  assess 
the  damages,  and  in  this  they  are  not  restricted  to  any 
precise  sum." '  And  so  again,  "  that  the  jury  have  the 
subject  of  damages  at  their  discretion."*  But  notwith- 
standing this  general  language,  the  rule  appears  settled 
there  in  conformity  with  that  in  New  York,  namely,  that 
the  amount  of  the  plaintiff's  debt  is,  prima  facie,  the 
measure  of  damages  ;'  that  it  is  competent  for  the  defend- 
ant to  show,  in  mitigation  of  damages,  any  circumstances 
which  go  to  prove  that  the  plaintiff  has,  in  truth,  not  suf- 
fered any  actual  injury  from  the  loss  complained  of,'  and 
that,  on  the  other  hand,  it  is  competent,  if  the  wrong  be  a 
wilful  one,  for  the  jury  to  give  more  than  the  actual  loss." 
But  in  Chase  v.  Keyes,('')  an  action  on  the  case  founded 
upon  the  statute  giving  the  plaintiff  "  such  damages  as  he 
shall  have  suffered,"  it  was  held  that  the  plaintiff  must 
prove  his  loss,  and  the  measure  of  damages  was  not  even 
prima  facie  the  amount  of  the  debt. 

The  Supreme  Court  of  Ohio  says: 

"  In  this  country  the  following  rules  seem  now  to  be  settled  by 
the  preponderating  weight  of  authority  :  i.  On  proving  the  judg- 
ment, arrest,  and  escape,  the   plaintiff   is  prima  facie  entitled  to 

'  Crawford  r'.  Andrews,  6  Ga.  244.  ford  v.  Goodwin,  13   Mass.    187  ;  Nye 

'^  Weld  V.  Bartlett,  10  Mass.  470;  and  v.  Smith,  11  Mass.  188. 
Colby  V.  Sampson,  5  Mass.  310.  ^  Weld    v,    Bartlett,    10    Mass.    470. 

*  Rich  V.  Bell,  16  Mass.  294.  See,  Though  in  this  case  it  was  intimated 
also,  Burrell  v.  Lithgow,  2  Mass.  526.  that  the  limit  of  the  discretion  of  the 

''Young  V.  Hosmer,  11  Mass.  89;  jury,  even  in  case  of  wilful  wrong,  is 
Porter  7'.  Sayward,  7  Mass.  377.  merely  "expenses   and  costs   not  tax- 

*  Brooks  V.  Hoyt,  6  Pick.  468  ;  Shak-     able."     See,  also,  Selfridge  v.  Lithgow, 

2  Mass.  374. 

C)  2  Gray  214. 
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recover  the  whole  amount  of  his  debt,  2.  To  reduce  the  recov- 
ery below  the  amount  of  the  debt  due  from  the  escaping  pris- 
oner, the  onus  probandi  rests  upon  the  defendant.  3.  For  this 
purpose  the  defendant  may  not  show  that  the  amount  of  the 
debt  is  still  capable  of  being  collected  from  the  escaped  pris- 
oner, but  may  show  his  partial  or  total  insolvency  or  pecuniary 
worthlessness  at  the  time  of  the  escape.  4.  That  on  proving 
judgment,  arrest,  and  escape,  the  plaintiff  in  all  cases  is  entitled 
to  recover  at  least  nominal  damages.  5.  Where  the  jury  find  the 
escape  to  have  been  not  only  voluntary  on  the  part  of  the  officer, 
but  that  in  permitting  the  same  he  was  actuated  by  fraud,  mal- 
ice, or  corruption,  they  are  not  restricted  to  the  amount  of  pecu- 
niary injury  actually  sustained,  and  may  include  reasonable  ex- 
emplary damages,  but  with  this  exception  ;  where  evidence  in 
mitigation  is  given,  the  actual  injury  sustained  is  the  proper 
measure  of  recovery." 

The  true  measure  of  damages  is  the  value  of  the  cus- 
tody at  the  moment  of  the  escape.  That  value  must  de- 
pend on  the  circumstances  of  each  case.  If  a  party  is  in 
custody  on  process  for  contempt,  and  is  to  be  held  in  cus- 
tody only  till  he  pay  a  pecuniary  fine,  and  is  utterly  insol- 
vent, the  damages  must  be  merely  nominal.  If  he  is 
ordered  to  stand  committed  till  he  perform  a  specified 
act  which  he  has  the  power  to  perform,  the  value  of  the 
custody  must  depend  on  the  nature  of  the  act,  and  the 
consequences  to  the  aggrieved  party  of  a  failure  to  secure 
its  performance. (")  In  the  case  of  Jenkins  v.  Trout- 
man,  ('')  the  court,  while  again  recognizing  the  rule  of 
mitigation  already  acquiesced  in,  in  that  State, (')  by 
allowing  the  defendant  to  show  that  the  effect  of  his 
wrongful  act  was  not  so  great  because  the  escaped  debtor 
could  not  pay  the  debt,  or  any  part  of  it,  rejected  as  irrele- 
vant, proof  that  the  defendant  was  "  largely  indebted," 


(")  Hootman  v.  Shriner,  15  Oh.  St.  43. 

C')  7  Jones  L.  169. 

(*■)  Murphy  V.  Troutman,  5  Jones  L.  379. 


§  554-  AMERICAN    RULE.  I  77 

which  was  offered  with  a  view  to  estabhsh  the  prohahihty 
that  the  debtor  would,  if  arrested,  have  assigned  his  prop- 
erty to  secure  the  payment  of  those  debts,  thereby  dimin- 
ishing the  plaintiff^s  chances  of  satisfaction.  So,  in  the 
case  of  Sherrill  v.  Shuford,('')  the  court  say :  "  The  true 
inquiry  is,  has  the  defendant,  by  his  negligence,  deprived 
the  plaintiff  of  any  legal  means  of  securing  the  payment 
of  his  debt?  If  he  has,  and  the  debtor  had  property 
which  might  by  due  process  have  been  subject  to  it,  he 
shall  answer  to  the  full  amount  of  the  debt."  Where, 
however,  a  defendant  is  arrested  by  the  sheriff,  and  gives 
bail,  and  is  discharged,  but  the  bail  do  not  justify,  the 
sheriff  becomes  bail,  and  is  liable  to  the  same  extent  to 
which  the  bail  would  have  been  had  they  justified.  In 
such  case,  therefore,  after  the  return  of  the  execution  un- 
satisfied, the  sheriff  is  liable  for  the  judgment  and  inter- 
est, and  the  insolvency  of  the  judgment  debtor  will  not 
go  in  mitigation  of  the  damages.(^)  In  an  action  against 
a  former  sheriff,  as  for  an  escape,  on  the  ground  of  his. 
neglect  to  assign  over  at  the  end  of  his  term  to  his  suc- 
cessor in  office  a  debtor  taken  in  execution,  who  is  on  the 
jail  limits,  the  plaintiff's  omission  to  cause  the  prisoner  to 
be  retaken,  by  issuing  a  new  execution,  may  be  consid- 
ered in  mitigation  of  the  damages. (") 

Where  the  escape  was  from  an  arrest  upon  mesne 
process,  the  plaintiff  in  order  to  recover  must  show  the 
validity  of  the  debt ;  {^)  and  if  it  was  outlawed  he  can 
recover  only  nominal  damages. (')  Where  after  an  es- 
cape the  sheriff  rearrests  the  judgment  debtor  and  holds 


(")   lo  Ired.  200. 

(^)  Metcalf  7/.  Stryker,  31  N.  Y.  255  ;  Bensel  v.  Lynch,  44  N.  Y.  162. 
{^)  French  v.  Willet,  10  Bosw.  566. 

C)  Lewis  V.  Morland,  2  B.  &  Aid.  56 ;  Scott  v.  Henley,  i  M.  &  Rob.  227. 
(«)  Slocum  V.  Riley,  145  Mass.  370. 
Vol.  IL— 12 
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him  on  the  old  execution,  the  plaintiff  can  recover  only- 
such  expenses  as  the  escape  caused  him.C) 

§  555.  Insufficient  bail  or  surety. — In  an  action  on  the 
case,  brought  against  a  sheriff  for  not  taking  sufficient 
bail,  the  principal  debtor  being  sued  to  judgment  and  the 
execution  returned  unsatisfied,  this  language  was  held  : 
"  Although  the  amount  of  the  judgment  is  prima  facie 
evidence  of  the  measure  of  damages,  yet  this  may  be 
controlled  by  evidence  showing  the  entire  inability  of  the 
debtor  to  pay,  and  the  actual  injury  therefrom  to  be 
less  than  the  amount  of  the  judgment  against  him."  And 
although  the  principal  debtors  had  left  the  State,  and 
could  not  be  found  on  the  execution,  evidence  as  to  their 
poverty  was  held  admissible,  the  court  saying  :  "  The 
fact  that  the  principal  debtors  were  out  of  the  common- 
wealth, and  could  not  be  arrested  on  execution,  may  be 
important  in  its  bearing  upon  the  amount  of  damages  sus- 
tained by  the  default  of  the  sheriff,  but  it  does  not  affect 
the  general  rule  of  damages,  or  the  competency  of  evi- 
dence tending  to  show  the  entire  inability  of  the  debtor 
to  satisfy  the  demand.  In  all  actions  on  the  case,  the 
question  is,  what  is  the  amount  of  damages  sustained  ?"* 
So  in  an  action  on  the  case  against  the  sheriff,  for  taking 
insufficient  bail,  it  is  competent  for  the  defendant  to 
prove,  in  mitigation  of  damages,  the  inability  of  the 
original  debtor  to  pay  the  judgment  which  has  been 
obtained  against  him  in  the  suit  upon  which  he  was  ar- 
rested. The  true  measure  of  damages  is  the  injury 
actually  sustained  by  the  judgment  creditor;  and,  there- 
fore, evidence  tending  to  show  that  the  debtor  was  poor 
or  insolvent,  so  that  his  arrest  on  execution  would  not 

'  West  V.  Rice,  9  Met.  564. 
(")  Stale  V.  Newcomer,  109  Ind.  243  ;  State  v.  Caldwell,  115  Ind.  6. 
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have  enabled  the  creditor  to  realize  his  debt,  also  tends  to 
prove  that  the  plaintiff  suffered  no  essential  injury  by  the 
negligence  of  the  officer. ('')  It  is  a  general  principle 
that,  in  an  action  against  a  sheriff  for  taking  insufficient 
sureties,  no  more  can  be  recovered  against  him  than  the 
party  could  have  recovered  against  sufficient  sureties.^  (*') 
And  in  an  action  against  the  sheriff  for  taking  insufficient 
sureties  in  replevin,  the  assignee  of  the  replevin  bond 
cannot  recover  as  special  damage,  beyond  the  limits  of 
the  bond,  the  expenses  of  a  fruitless  action  against  the 
pledgees,  unless  he  gave  the  sheriff  notice  of  his  intention 
to  sue  them.' 

Where  the  sheriff  took  an  informal  replevin  bond,  and 
the  defendant  in  replevin  had  judgment  for  a  return,  the 
measure  of  his  damages  in  an  action  against  the  sheriff 
is  the  value  of  the  goods  at  the  time  of  taking,  with 
interest  ;  (^)  and  he  may  also  recover  the  costs  and  ex- 
penses of  the  replevin  suit,  and  of  a  fruitless  action  on 
the  bond  ;  but  his  recovery  is  limited  to  the  penalty  of 
the  bond.('^)  But  if  the  goods  were  the  property  of  the 
plaintiff  in  replevin,  and  the  defendant  in  replevin  had  no 
right  to  a  return,  he  can  recover  only  nominal  damages 
from  the  sheriff. (') 

§  556.  Failure  to  return. — In  an  action  brought  against 
a  sheriff"  for  neglecting  to  return  a^./a.,  an  omission  of 
duty  for  which  the  Revised  Statutes  of  New  York  de- 

'  Yea  z'.    Lethbridge,   4  T.    R.   433  ;         -  Baker  7:  Garratt.  3  Bing.  56.     See 
Evans  7:   Brander,   2  H.    Bl.  547.      By     Gibbs  7'.  Bull,  20  Johns.  212,  a  suit  for 
this,  Concanen  7'.  Lethbridge,  2  H.  Bl.     taking  insufficient  pledges  in  replevin. 
36,  was  overruled.  See,  also,  Jeffery  v. 
Bastard,  4  A.  &  E.  823. 


{^)  Danforth-y.  Pratt,  9  Cush.  318. 

Q')  Carter  v.  Duggan,  144  Mass.  32 ;  Mortland  v.  Smith,  32  Mo.  225. 

(<■)  O'Grady  v.  Keyes,  i  All.  284. 

C^)  Norman  v.  Hope,  13  Ont.  556;  14  Ont.  287. 

(^)  Case  V.  Babbitt,  16  Gray  278. 
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Glared  that  the  officer  shall  be  liable  for  the  damages  sus- 
tamed  by  any  party  aggrieved,  the  measure  of  damages 
was  held  to  be  the  amount  of  the  execution,  subject, 
however,  to  mitigation  upon  showing  that  the  whole  or 
any  part  of  it  could  not  be  collected. C')  But  in  Illinois, 
in  actions  upon  the  official  bond  of  a  constable  for  fail- 
ure to  return  an  execution,  the  measure  of  damages  is 
the  amount  of  the  execution,  with  interest  from  the  date 
of  the  judgment  on  which  it  was  issued,  notwithstanding 
the  defendant  in  the  execution  was  wholly  insolvent  from 
the  time  of  its  issue  to  that  of  its  return.'  For  refusal 
to  hand  over  a  bail  bond,  the  measure  of  damages  is  the 
amount  the  bail  must  pay,  which  might  be  reduced  by 
proof  of  the  insolvency  of  the  bail.C")  but  not  of  the 
debtor.(*')  For  failure  to  return  an  order  of  sale  of  mort- 
gaged property,  the  measure  of  damages  is  the  actual 
value  of  the  property. (*^)  For  failure  to  hand  over  to 
the  plaintiff  in  replevin  the  goods  replevied,  the  measure 
of  damages  would  ordinarily  be  the  value  of  the  goods; 
but  the  defendant  may  show  that  the  plaintiff  was  not  in 
fact  entitled  to  the  goods.  (') 

§  557-  False  return. — For  a  false  return  of  7iu//a  bona, 
the  measure  of  damages  is  the  value  of  the  property 
which  the  plaintiff  would  have  been  enabled  to  apply  in 
satisfaction  of  the  execution.  (^)     Where  there  is  prop- 

'  Robertson    v.   County  Com'rs,    lO     111.  559.     This  decision   is  founded  on 

the  statute  of  that  State. 


(")  Ledyard  v.  Jones,  7  N.  Y.  550,  modifying  or  confirming  the  earlier 
cases;  Hinman  v.  Borden,  10  Wend.  367;  Stevens  v.  Rowe,  3  Den.  327; 
Persons  ^'.  Parker,  3  Barb.  249;  Dolson  7a  Saxton.  11  Hun  565. 

('')  Bradt  v.  Holden,  12  R.  I.  335. 

C)  Seeley  v.  Brown,  14  Pick.  177  ;  Bradt  v.  Holden,  12  R.  I.  335. 

(■';  Boyd  V.  Desmond,  79  Cal.  250. 

(")  Robinson  v.  Shirreff,  25  N.  B.  68. 

C)  Thayer  ?'.  Roberts,  44  Me.  247. 
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erty  enough  to  satisfy  the  amount  directed  to  be  collect- 
ed on  the  execution,  that  amount,  with  interest,  is  the 
measure.  The  sheriff  may  show,  in  mitigation,  that  there 
was  not  property  enough  to  satisfy  the  demand,  or  that 
it  would  have  been  absorbed  by  prior  executions,  but  not 
that  the  amount  directed  to  be  levied  was  not  due  on  the 
judgment. (")  In  Ireland,  for  a  false  return  of  7ion  est 
invtmius,  the  analogy  of  escapes  was  followed,  and  the 
value  of  the  custody  was  said  to  be  the  rule.(^)  And  in 
Beckford  v.  Montague,^  case  for  a  false  return  of  mesne 
process,  the  original  defendant  being  still  within  the 
reach  of  process.  Lord  Kenyon  told  the  jury  that  they 
w^ere  not  called  on  to  give  the  plaintiff  the  whole  extent 
of  the  debt,  if  the  original  debtor  was  still  solvent.  In 
Massachusetts,  where  a  sheriff  returned  to  the  original 
writ  that  he  had  taken  bail,  and  then  refused  to  deliver 
the  bail-bond,  the  fact  being  that  no  bail  had  been  taken, 
he  was  not  permitted  to  show  in  mitigation  that  the 
original  defendant  was  insolvent.'  Pelham  v.  Way(*')  was 
an  action  against  a  U.  S.  marshal  for  a  false  return,  in 
returning  that  he  had  taken  a  note.  In  fact  he  had  not 
taken  the  note,  but  had  sold  the  debt  of  which  the  note 
was  evidence.  It  was  held  that  the  plaintiff  could  only 
recover  nominal  damages,  for  the  sale  of  the  debt  had  not 
injured  him,  as  it  did  not  extinguish  the  note  or  the  debt, 
for  the  libel  under  w^hich  the  return  was  made  was  not 
against    the    debt.     Where    suit   is    brought   against   a 

'  2    Esp.     475  ;    see    also  White    ?'.  the  bond  for  the  full  amount  which  the 

Jones,  5  Esp.  i6o.  officer  mi.c;ht  have  collected    and  paid 

''  Simmons  7'.  Bradford,  15  Mass.  82.  over,   with  interest   and  ten  per  cent. 

In    Indiana,   by   statute,   in    case  of  a  damacfes.     R.  S.  1S81,  §  784  ;  Limpus 

false  return  to  a  writ  oi  fieri  facias.Xhe  v.  The  State,  7  Blackf.  43. 
constable  and  his  sureties  are  liable  on 


f")  Bacon  t'.  Cropsey,  7  N.  Y.  195  ;  Forsyth  7'.  Dickson,  i  Grant  26. 
P)  Cahill  7'.  Verner,  2  Ir.  C.  L.  549. 
C)  IS  Wall.  196. 
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sheriff  for  a  false  return  of  nulla  bona  to  an  execution, 
it  seems  that  an  inquisition  finding  the  property  out  of 
the  original  defendant  is  a  bar  to  the  action  ;  but  in  a 
suit  against  the  officer  in  trespass  by  the  true  owner,  an 
inquisition  finding  the  other  way  is  only  to  be  received 
in  mitigation.^ 

§  558.  Miscellaneous  breaches  of  duty. — It  has  been 
held  in  Maine,  in  a  suit  against  a  sheriff  for  not  safely 
keeping  property  attached  on  mesne  process,  that  the 
plaintiff  was  entitled  to  recover  the  full  value  of  the  prop- 
erty seized,  and  that  the  damages  could  not  be  mitigated 
by  deducting  the  expenses  which  would  have  necessarily 
attended  the  keeping,  had  it  been  kept  safely.'  So  where 
one  had  purchased  certain  premises  on  the  foreclosure  of 
a  mortgage,  executed  to  him  by  the  occupants,  and  the 
sheriff  neglected  for  two  days  to  execute  a  writ  of  as- 
sistance, placed  in  his  hands  to  put  the  purchaser  in  pos- 
session, and  in  the  intervening  time  the  occupants  greatly 
injured  the  premises,  the  sheriff  was  held  liable  for  the 
damage  thus  sustained.  Called  on  to  discharge  a  duty 
which  the  law  enjoined  of  giving  possession  of  property 
which  could  only  be  obtained  through  such  official  action 
by  him,  it  was  considered  by  the  court  just  and  legal  that 
he  should  be  held  responsible  to  the  full  extent  of  the 
injury,('')  So  where,  through  the  negligence  of  the  of- 
ficer, a  slave  arrested  by  him  for  a  criminal  offense,  es- 
caped and  was  drowned,  the  damages  recoverable  by  the 
plaintiff,  who  had  but  a  life  estate  in  the  slave,  was  limited 
to  the  value  of  such  estate. (^')  In  New  York,  it  has  been 

'  Bayley    v.    Hates,    8    Johns.     185;     Roberts  7.  Thomas.  6  T.  R.  88  ;  Wells 
Townsend    t.    Phillips,  10  Johns.  98  ;     v.  Pickman,  7  T.  R.  174,  177. 
FaT  V.  Newman,  4  T.  R.  621,  633,  648  ;         '  Lovejoy  r-.    Ilutchins,  23  Me.  272  ; 

ace.  Tyler  v.  Ulmer,  12  Mass.  163. 


(")  Chapman  v.  Thornhuru;h,  17  Cal.  87. 
(')  Tudor  V.  Lewis,  3  Met.  (Ky.)  378. 
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held  that  where  the  sheriff  so  negligently  conducts  him- 
self in  regard  to  personal  property  levied  on  that  it  is 
lost,  and  in  consequence  the  real  estate  of  the  defendant 
is  sold,  and  the  security  of  a  mortgage  creditor  is  im- 
paired, no  action  lies  by  such  mortgage  creditor  against 
the  sheriff,  unless  the  conduct  of  the  sheriff  be  explicitly 
charged  to  h&  fraudulent  and  with  inte7it  to  diminish  the 
security  of  the  mortgage  creditors/  It  is  held  in  Indiana, 
that,  on  a  sale  of  land  in  execution,  the  sheriff  is  bound 
to  tender  a  deed  to  the  purchaser  ;  and  where,  without 
doing  so,  he  resells  for  omission  of  the  purchaser  to  pay 
the  purchase-money,  the  sheriff  is  himself  liable  to  the 
execution  defendant  for  the  amount  of  the  diffeience  be- 
tween the  two  sales. C)  Where  a  sheriff,  without  the 
direction  of  the  creditors,  made  sales  of  property  on 
credit,  on  some  of  which  sales  he  received  interest  before 
the  return  day  of  the  executions,  and  on  others,  the  pur- 
chasers proved  insolvent,  he  was  held  bound  to  account 
to  the  creditors,  on  the  executions,  to  the  full  amount 
of  the  sales,  but  not  for  the  interest. (*^)  And  where  the 
sheriff  having  levied  on  sufficient  property,  it  is  wrong- 
fully replevied,  and  he  without  excuse  neglects  to  prose- 
cute the  sureties  in  the  replevin  bond,  he  will  not  be 
allowed  his  expenses  in  the  replevin  suit,  though  they  are 
within  the  terms  of  the  bond  to  indemnify  him.f'') 

§  559.  Magistrate. — Where  a  judicial  officer  is  acting 
ministerially,  he  is  liable  for  the  damage  directly  resulting 
from  his  negligence.  In  such  case,  the  rules  of  liability 
and  mitigation  are  the  same  with  those  applicable  to  min- 
isterial officers.     And  a  magistrate  liable  for  the  damages 

'  Bank  of  Rome  v.    Mott,  17  Wend.  554.    See  Yates  v.  Joyce,  11  Johns.  136. 


(")  State  V.  Lines,  4  Ind.  351. 

(^)  Chase  v.  Monroe,  30  N.  H.  427. 

(<=)  Swezey?^.  Lett,  21  N.  Y.  481. 
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directly  resulting  from  his  negligence  in  issuing  an  irregu- 
lar or  invalid  execution,  may,  in  an  action  brought  for  the 
recovery  of  such  damage,  show  that  the  judgment  debtor 
had  no  property,  and  that  the  debt  could  not  have  been 
collected  on  a  valid  execution. ("*)  And  the  same  decision 
was  reached  in  an  action  against  a  justice  of  the  peace 
for  neglecting  to  issue  an  execution.(^)  In  California, 
where,  because  of  a  defect  in  a  notary's  certificate  of  ac- 
knowledgment to  a  mortgage,  it  was  held  not  to  import 
notice  to  subsequent  incumbrancers,  and  the  lien  of  the 
plaintiffs  mortgage  was  in  consequence  postponed  to  that 
of  a  later  one,  and  his  debt  thereby  lost,  in  an  action 
by  the  mortgagee  against  the  notary  on  his  official  bond, 
the  plaintiff  was  held  entitled  to  recover  the  mortgage 
debt  and  interest.  ('') 

§  560.  County  clerk. — In  an  action  in  New  York 
against  a  county  clerk,  who,  by  statute  in  that  State 
(Laws  1853,  ch.  142),  was  made  liable  for  all  damages 
for  mistakes  in  searches  made  by  him  in  his  office,  it  ap- 
peared that  in  a  search  made  by  him  at  the  request  of  an 
attorney  who  had  been  employed  to  examine  the  title  to 
a  house  and  lot  belonging  to  the  plaintiff's  intestate,  and 
paid  by  the  plaintiff,  a  judgment  of  about  twenty-seven 
dollars,  which  was  a  lien  on  the  premises,  had  been  omit- 
ted. The  examination  of  the  title  was  made  for  the  pur- 
pose of  procuring  a  loan  by  mortgage  on  the  property. 
The  money  was  obtained  and  applied,  as  far  as  necessary, 
to  the  satisfaction  of  such  liens  as  were  returned  on  the 
search.     It  was   more  than  enough  to  satisfy  them   and 


(")  Noxon  V.  Hill,  2  All.  215. 

(•')  Carpenter  v.  Warner,  38  Oh.  St.  416;  Gaylor  v.  Hunt,  23  Oh,  St.  255. 

{'■)  Fogarty  v.  Finlay,  10  Cal.  239.  It  should  be  mentioned  that  by  stat- 
ute the  notary  was  liable  on  his  official  bond  to  parties  injured  by  his  official 
misconduct  for  "  all  damages  sustamcd." 
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also  the  omitted  judgment.  The  premises,  which  were 
worth  $6,000,  were  afterwards  sold  on  an  execution  on 
that  judgment,  and  were  bought  in  by  the  plaintiff  in 
the  execution  for  $60.  By  a  compromise  arrangement, 
in  consideration  of  $400,  he  conveyed  the  premises  to 
the  plaintiff  as  executor  and  trustee  of  the  deceased 
owner.  In  a  judgment,  which  was  affirmed  by  the  Court 
of  Appeals,  the  county  clerk  was  held  not  responsible  for 
the  loss  sustained,  as  it  was  directly  caused  by  the  non- 
payment of  the  judgment,  and  not  by  his  omission.  C) 

§  561,  Treasurer. — In  McHaney  v.  Trustees,(^)  it  ap- 
peared that  a  note  with  two  sureties  came  into  the  hands 
of  the  defendant  as  county  treasurer.  The  principal  died. 
In  an  action  on  his  official  bond  for  his  failure  to  present 
the  note  for  payment  against  the  estate,  it  was  held  that, 
as  there  was  no  evidence  to  show  that,  if  it  had  been  pre- 
sented, it  would  have  been  paid,  or  that  the  sureties  were 
insolvent,  only  nominal  damages  could  be  recovered. 

§  562.  Town  officers. — In  an  action  against  the  super- 
visors of  a  town  for  refusing  to  place  on  the  tax  list  two 
judgments  recovered  against  the  town,  evidence  was  ad- 
mitted to  show  that,  subsequently  to  the  commencement 
of  this  action,  one  of  the  judgments  had  been  placed  on 
the  tax  list,  and  it  was  held  that,  such  being  the  case,  the 
defendants  were  not  liable  for  the  whole  amount  of  the 
plaintiff's  judgments.  It  was  also  said  that,  such  being 
the  case,  it  was  proper  to  instruct  the  jury  that  the  plain- 
tiff could  only  recover  nominal  damages  where  he  failed 
to  show  any  special  injury,  Clifford,  J.,  dissenting,  and 
holding  that  the  plaintiff  was  entitled  to  recover  the  act- 
ual damage  sustained  in  view  of  the  whole  evidence. f) 


(")  Kimball  v.  Connolly,  3  Keyes  57,  (')  68  111.  140. 

(')  Dow  V.  Humbert,  91  U.  S.  294. 
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In  such  an  action  a  plaintiff  can  recover  the  expenses  in- 
curred in  the  employment  of  counsel. (''')  In  an  action 
against  the  supervisor  of  a  town  for  refusing  to  present 
to  the  board  of  supervisors  of  the  county  a  reassessment 
of  damages  in  the  plaintiff's  favor,  the  plaintiff  can  re- 
cover the  amount  of  the  reassessment,  with  interest,  and 
he  can  recover  the  full  interest,  although  he  might  have 
gone  before  another  board  and  thus  reduced  the  damage, 
the  court  saying,  that  he  was  not  obliged  to  go  before 
another  board. (^)  Where  it  was  made  the  duty  of  a 
lown  by  statute  to  make  good  to  a  purchaser  of  land  at 
a  tax  sale  all  damages  by  reason  of  the  collector's  neglect, 
in  an  action  for  such  neglect,  the  measure  was  held  to  be, 
not  the  value  of  the  land,  but  the  amount  paid  and  inter- 
est.(")  Where  selectmen  wrongfully  but  in  good  faith 
refused  to  allow  plaintiff  to  vote,  exemplary  damages  were 
refused.  ('^) 

§  563.  Collector  of  customs.— "^ In  an  action  against  a 
collector  of  customs,  for  refusing  to  sign  a  bill  of  entry 
for  landing  a  cargo  of  foreign  wheat,  in  consequence  of 
which  the  plaintiff  was  obliged  to  pay  duty  on  it  when,  in 
fact,  no  duty  was  by  law  payable,  the  proper  measure  of 
damages  has  been  held,  by  the  King's  Bench  in  England, 
to  be,  not  merely  the  amount  of  duties  paid,  but  the 
amount  of  loss  sustained  by  the  plaintiff  in  consequence 
of  a  subsequent  fall  in  the  price  of  the  article' 

In  an  action  by  the  United  States  against  a  collector  on 
his  official  bond,  for  not  returning  paid  treasury  notes  to 
the  proper  department  at  Washington,  it  has  been  held 
that  the  rule  of  damages  would  be  the  amount  of  the 

'  Barrow  7'.  Arnaud,  8  Q.  B.  595  ;  10  Jur.  319. 

(»)  Newark  Savings  Inst.  ?'.  Panhorst,  7  Biss.  99. 
(••)  Clark  V.  Miller,  54  N.  Y.  528. 
C)  Saulters  v.  Victory,  35  Vt.  351. 
('')  Pierce  v.  Getchell,  76  Me.  216. 
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notes,  unless  it  was  shown  that  they  were  cancelled,  and 
that  the  United  States  had  suffered,  or  was  likely  to  suf- 
fer, less  than  their  amount ;  and  that  the  jury  were  to  take 
into  consideration  the  amount  of  damage,  from  the  risk 
of  the  notes  getting  into  circulation  again  ;  from  the 
delay  and  inconvenience  in  obtaining  vouchers  to  settle 
the  accounts  ;  and  from  the  want  of  evidence  at  the 
department  that  the  notes  had  been  redeemed/** 
*  Where  trespass  was  brought  against  the  collector  of 
customs  for  New  York,'  for  illegally  seizing  the  plaintiff's 
vessel,  it  appeared  that  she  was  seized  on  the  2d  October, 
1 801,  and  retained  in  custody  till  the  25th  August,  1802, 
when  she  was  restored.  Six  months  before  the  seizure, 
the  plaintiff  had  purchased  her  for  $12,474 ;  and  the  day 
previous  to  the  trespass,  he  made  a  contract  to  sell  her 
for  $9,500.  On  the  2d  September,  1802,  eight  days 
after  her  restoration,  she  was  finally  sold  at  public  sale 
for  $4,288  ;  the  plaintiff  claimed  the  sum  of  $9,500  (the 
contract  price),  with  interest  and  marshal's  fees  deduct- 
ing the  price  actually  obtained  at  the  sale,  $4,288;  and 
this  was  held  right  by  the  Supreme  Court  of  New  York. 
This  recognizes  the  principle  that  where  an  actual  bargain 
is  interfered  with  by  the  defendant's  tortious  act,  he  shall 
be  made  responsible  for  the  loss  sustained.  It  is  not  a 
case  of  mere  contingent  damages  or  speculative  profits  ;  it 
is  an  actual  contract  broken  up  by  an  unauthorized  act.** 
§  564.  Trespass  by  officer. — *We  have  been  examining 
cases  where  the  public  officer  is  charged  with  neglect  in 
not  executing  process  confided  to  him.  There  is  another 
large  class  of  cases,  where  the  complaint  is  that  he  has 
overstepped  his  powers,  and  abused  the  process  of  the 
court.  In  these  cases  we  shall  find,  that  where  the  acts 
of  public   officers   are    illegal,   they    are    very   narrowly 

'  U.  S.  V.  Morgan,  ii  How.  154.  «  Woodham  t'.  Gelston,  i  Johns.  134. 
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watched,  and  often,  by  the  infliction  of  vindictive  dam- 
ages, severely  punished  for  the  abuse  of  their  trust ;  so, 
where  trespass  was  brought  for  breaking  and  entering  the 
plaintiff's  house,  and  taking  his  goods,  it  appearing  that 
judgment  had  been  obtained  in  a  court  of  local  jurisdic- 
tion, and  that  execution  was  illegally  levied  on  property 
of  the  plaintiff^?//  of  the  jurisdiction,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  amount  paid  by  him 
to  release  the  levy.  It  was  insisted  that,  as  the  plaintiff 
clearly  owed  the  debt,  this  rule  could  not  apply.  But 
Lord  Denman,  C.  J.,  said  :  "A  person  who  takes  upon 
himself  to  extort  money  by  an  authority  which  he  does 
not  possess,  must  repay  the  money  which  he  raises 
thereby."  And  Patterson,  J.,  said :  "  I  am  afraid  of  ad- 
mitting the  principle  contended  for,  that  where  money 
has  been  extorted  by  means  of  an  illegal  authority,  the 
measure  of  damages  is  to  be  merely  the  amount  of  injury 
actually  sustained,"' C)  **  Where  the  sheriff  unlawfully 
executed  a  search  warrant,  it  was  held  that  the  plaintiff 
might  recover  for  his  sense  of  humiliation.  (^) 

*  So,  in  a  case,  where  the  defendants,  under  color  of 
process,  illegally  broke  into  the  plaintiff's  house  to  levy 
an  execution,  and  the  plaintiff  paid  the  amount  due  on 
the  writ,  under  protest,  to  induce  the  defendants  to  with- 
draw, the  jury  gave  the  amount  so  paid  and  ^500  besides, 
as  damages  ;  a  motion  was  made  to  reduce  the  damages ; 
but  the  court  said:  "The  trespasses  were  of  a  very  seri- 
ous nature,  having  been  committed  by  officers  of  the  law, 
under  color  of  the  law,  breaking  open  the  outer  door  with 
great  violence.  Such  conduct  is  calculated  to  lead  to 
dangerous  conflicts;  and  the  proper  amount  of  damages 

'  Sovvell  V.  Champion,  3  Nev.  &  P.  627  ;  6  A.  &  E.  407. 

(")  Ace.  Von  Storch  v.  Winslow,  13  R.  I.  23. 
('')  Melchcr  v.  Scruggs,  72  Mo.  406. 
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must  depend  so  much  on  the  general  circumstances,  that 
it  is  very  difficult  to  discover  any  standard  by  which  to 
measure  the  amount ;  much  must  be  left  to  the  discretion  of 
the  jury."  '  So,  in  an  action  of  trespass  de  bonis  asportatis, 
for  an  illegal  levy,  it  was  held,  "  that  the  jury  might  give 
vindictive  damages,  if  they  should  find  that  the  trespass  was 
committed  maliciously,  and  in  a  wanton  and  aggravated 
manner,  and  with  a  design  to  vex  and  injure  the  plain- 
tiff." H'')** 

But  exemplary  damages  can,  of  course,  only  be  given 
for  aggravated  trespass.  A  case  in  Pennsylvania  illus- 
trates this '  *  It  was  trespass  against  the  defendants  for 
a  levy  upon  certain  horses  claimed  by  plaintiff  under  an 
execution  against  a  third  party  ;  and  it  appeared  that  the 
latter  had  made  a  conditional  purchase  of  the  horses  from 
the  plaintiff,  whose  property  they  were  to  remain  till 
fully  paid  for.  Part  had  been  paid.  The  court  told  the 
jury  "  to  find  for  the  plaintiff  the  value  of  the  property 
taken,  and  interest,  and  such  further  amount  as,  under 
all  the  circumstances  of  the  case,  as  argued  by  the  coun- 
sel before  you,  you  may  think  him  entitled  to  demand, 
if  any."     But,  on  error,  this  was  held  wrong : 

"  From  this  instruction,"  said  the  Supreme  Court,  "  we  entirely 
dissent.  It  appears  in  evidence  that  the  vendee  had  paid  at 
least  part  of  the  price,  and,  so  far  as  it  appears  to  us,  a  consid- 
erable part  of  it.  The  vendor  and  vendee  stand,  therefore,  in 
this  position  at  the  time  of  seizure  and  sale  :  the  vendor  had  the 
legal  title,  the  vendee  an  equity  to  the  amount  he  had  paid. 
But,  by  the  instruction  of  the  court,  the  vendor  recovers  not 
only  the  value  of  his  own  interest,  but  the  interest  of  the  vendee 
also.  Now,  this  cannot  be  ;  for  the  only  just  rule  of  compensa- 
tion will  be  to  remunerate  him  for  the  amount  of  injury  he  has 

'  Duke  of  Brunswick  v,  Slowman,  8  '^  Huntley  t'.  Bacon.  15  Conn  267,  273. 
C.  B.  317.  ^  Rose  V.  Story,  i  Pa.  St.  190 


(*)  Ace.  Rodgers  v.  Ferguson,  32  Tex.  533  ;   -^6  Tex.  544. 
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sustained,  which  is  commensurate  with  his  interest  in  the  chat- 
tel. Beyond  that,  upon  no  principle  of  law  or  equity  is  the  jury 
permitted  to  go,  unless  in  cases  of  gross  oppression  or  aggrava- 
tion, when  the  jury  may  mulct  a  party  with  vindictive  damages. 
But  this  is  a  case  for  compensatory,  and  not  vindictive  damages, 
as  clearly  appears  from  the  evidence.  We  also  think  that  the 
latter  part  of  the  instruction  is  highly  objectionable.  The  court 
allows  the  jury  to  give  such  further  damages  as,  under  all  the 
circumstances  of  the  case  as  argued  by  the  counsel,  they  might 
think  them  entitled  to  demand.  This  is  giving  them  a  discre- 
tionary power,  without  stint  or  limit,  highly  dangerous  to  the 
rights  of  the  defendant ;  it  is  leaving  them  without  any  rule 
whatever.  The  rights  of  the  defendant  are  made  to  depend  on 
the  arbitrary  will  of  the  jury,  of  the  effects  of  which  this  verdict 
presents  a  warning  example.  Nothing  appears  which  should 
swell  the  damages  beyond  the  value  of  the  interest  which  the 
vendee  had  in  the  property  sold  by  the  constable."  ** 

§  565.  Wrongful  attachment— In  an  action  for  the  ille- 
o'al  seizure  of  g-oods,  if  there  be  no  circumstances  of 
aggravation,  the  measure  of  damages  is  the  value  of  the 
goods,  with  interest  from  the  time  of  the  taking  to  that 
of  the  trial. ('')  So  in  Vermont,  in  an  action  brought 
against  an  officer  who  had  attached  the  plaintiff's  goods, 
it  has  been  said  :  "  That  no  case  can  be  found  where 
damages  have  been  given  for  trespass  to  personal  prop- 
erty, when  no  unlawful  intent  or  disturbance  of  a  right 
or  [)ossession  is  siiown,  and  where  not  only  AX  probable 
but  all  possible  damage  is  expressly  disproved."'  So 
HI  an  action  on  the  sheriffs  official  bond,  for  the  conver- 
sion of  notes  taken  by  him  for  piopcrty  soldon  partition, 
the  measure   is  the  value  of  the  notes. C")     Where  the 

•  I'aul  V.  Slason,  22  Vt.  231. 

(»)  Brasher  v.  Iloltz,  12  Col.  201  ;  Cornforth  v.  Maguire,  12  Col.  432; 
Dow  V.  Julicn,  32  Kas.  576,  Wanamaker  v.  Bowes,  36  Md.  42  ;  Mitchell  v. 
Stetson,  7  Cush.  435  ;  Parker  v.  Conner,  44  N.  Y.  Super.  Ct.  416;  Erwin  v. 
Bowman,  51  Tex.  513;  Willis  i'.  Whitsitt,  Q)^  Tex.  673. 

C)  Brobst  V.  Skillen.  16  Oh.  St.  382. 
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goods  are  returned,  the  measure  of  damages  is  their 
deterioration  in  value, ('')  and  the  expense  of  securing  a 
return. (^)  Where  goods  are  illegally  seized  by  the  sher- 
iff in  transitu,  the  measure  of  damaafes  is  analo^rous  to 
that  in  the  case  of  a  carrier  failing  to  deliver,  and  is  said 
to  be  their  value  at  the  place  of  destination,  deducting 
the  necessary  expenses  of  transportation  thither.  (")  The 
sheriff  has  no  ground  for  objection  in  an  action  against 
him  for  a  wrongful  attachment  by  his  deputy,  to  an 
instruction  to  the  jury  that  the  plaintiff  is  entitled  to 
recover  the  value  of  such  property  exempt  from  attach- 
ment as  was  attached  and  thereby  wholly  lost  to  him,  with 
interest  from  the  time  of  the  attachment.  And  if  the 
plaintiff  thereby  lost  the  temporary  use  only  of  such 
property,  or  of  the  property  of  other  persons,  to  the  use 
of  which  he  was  entitled,  then  he  should  recover  for  the 
injury  from  such  loss  of  use.  Where  attached  prop- 
erty was  kept  in  the  plaintiff's  barn,  it  was  held  that  if 
the  custody  of  it  had  been  such  as  wholly  or  partially  to 
exclude  him  from  the  barn,  he  was  entitled  to  indemnity 
for  such  loss  of  the  use  of  the  barn,  so  far  as  it  was 
not  occupied  by  the  attached  property.  But  where  the 
plaintiff  occupied  such  barn  under  a  lease,  in  which  he 
had  covenanted  to  "spend  or  consume  all  the  hay  or 
other  fodder  on  the  premises"  produced  thereon  during 
the  term,  he  could  not  recover  from  the  sheriff,  who 
wrongfully  executed  an  attachment  obtained  by  the 
lessor,  damages  for  being  disabled  from  the  fulfilment  of 


(")  Patton  V.  Garrett,  37  Ark.  605  ;  Holton  v.  Taylor,  80  Ga.  508  ;  MacVeagh 
7/,  Bailey,  29  111.  App.  606;  Lovvenstein  v.  Monroe,  55  la.  82;  San  ford  7/. 
Willetts,  29  Kas.  647  ;  Dow  v.  Julien,  32  Kas.  576 ;  Dodson  v.  Cooper,  37 
Kas.  346. 

C)  Holton  V.  Taylor,  80  Ga.  508  ;  Sanford  v.  Willetts,  29  Kas.  647  ;  Dow 
V.  Julien,  32  Kas,  576  ;  Dodson  v.  Cooper,  37  Kas.  346. 

{^)  Eby  V.  Schumacher,  29  Pa.  40. 
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this  covenant,  since  the  plaintiff  could  not  be  answerable 
to  his  lessor,  who  caused  the  attachment,  for  not  perform- 
ing the  covenant.  C)  And  where  a  sheriff,  under  color  of 
an  attachment,  had  seized  the  plaintiff's  books  of  account 
and  returned  them  as  attached  in  a  suit  against  another 
person,  in  consequence  of  which  they  were  delivered  to 
that  person's  receiver,  who  collected  the  accounts,  the 
measure  of  damages  was  held  to  be  the  amount  collected, 
with  interest  from  the  time  of  the  collection. (^)  Interest 
on  the  value  of  the  property  taken  by  the  sheriff,  from 
the  time  it  was  taken  until  its  restitution,  and  reasonable 
compensation  for  the  depreciation  in  its  value,  if  any 
there  was,  is  the  legal  compensation  in  a  case  free  from 
malice  or  vexatiousness  on  the  part  of  the  officer.  ('') 
And  where  there  is  no  restitution,  in  accordance  with 
the  American  doctrine  as  to  interest,  it  should  be  added 
to  the  amount  of  the  debt  or  the  value  of  the  prop- 
erty. ('')  A  mortgagee  of  personal  property  recovers 
the  value  of  the  goods  taken,  with  interest,  up  to  the 
amount  of  the  mortgage. (®)  In  trespass  brought  by  the 
assignee  of  a  mortgage  of  personal  property,  against  an 
officer  for  taking  the  property  on  an  execution  against 
the  mortgagor,  and  holding  it  till  the  assignee  paid  the 
execution  and  officer's  fees,  the  measure  of  damages 
is  the  amount  paid  and  interest,  besides  a  reasonable 
compensation  for  the  taking  and  detention. C^) 

In  an  action  against  the  sheriff"  for  wrongful  seizure  of 
goods,  their  retail  value  cannot  be  given  in  evidence,  as 


C)  Clapp  V.  Thomas.  7  All.  188. 
('')  Woodborne  v.  Scarboroiifvh,  20  Oh.  St.  57. 
(')  Bcvcridgc  v.  Welch,  7  Wis.  465. 
('')  Hcssing  7A  McClosky,  37  111.  341. 

(')  Slifer  V.  State,  114  Ind.  291 ;  Crawford  v.  Nolan,  72  la.  673 ;  Becker  v. 
Dunham,  27  Minn.  32;  §  82. 

(')  Carpenter  v.  Cummings,  40  N.  H.  158. 
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it  includes  profits  ;  and  damages  to  the  plaintiff's  business 
from  such  seizure  are  not  to  be  taken  into  account ;(") 
but  damages  may  be  recovered  for  detention  of  goods 
kept  for  sale  until  the  season  for  sale  is  lost.('')  In  an 
action  of  replevin  against  a  sheriff,  damages  sustained 
from  depositing  a  sum  of  money  with  a  third  party  to 
induce  him  to  become  surety  in  the  replevin  bond,  are 
altogether  too  remote  and  consequential  to  be  con- 
sidered. C)  In  Mississippi  the  damages  for  wrongful 
attachment  are  declared  by  statute  to  be  attorney's  fees, 
hotel  bills,  travelling  expenses,  loss  of  trade,  and  special 
injury  to  business.  No  allowance  for  counsel  fee  can  be 
made  except  for  defending  the  attachment  suit,  i.  e.,  none 
for  defending  the  main  action,  and  no  damage  can  be 
given  for  loss  of  trade  where  it  appears  that  the  parties 
were  winding  up  their  business,  and  none  for  credit  where 
they  were  insolvent.  (*') 

§  566.  Suits  between  different  officers. — *  Questions  of 
the  kind  we  are  now  considering  frequently  arise  in  suits 
brought  by  one  officer  against  another,  to  test  the  relative 
priority  of  different  processes  ;  and  in  such  a  case  it  has 
been  said,  in  Vermont,  that  damages  are  never  given  be- 
yond the  actual  value  of  the  property.'^* 

§  567.  Receiptors.—*  In  some  of  the  States  of  the 
Union,  property,  when  levied  on,  is  sometimes  delivered 
by  the  attaching  officer  to  a  third  party,  called  a  re- 
ceiptor, who  holds  it  during  the  litigation,  and  promises 
to  redeliver  it  to  the  officer  on  demand.     In  a  case  of 

'  Goodrich  v.  Church,  20  Vt.  187. 

(")  Nightingale  ^'.  Scannell,  18  Cal.  315.     Contra,  as  to  the  latter  point, 
Kane  v.  Johnston,  9  Bosw.  154  isemble). 

C')  Knapp  V.  Barnard,  78  la.  347. 

C)  Wilson  V.  Hillhouse,  14  la.  199. 

('')  Roach  V.  Brannon,  57  Miss.  490 ;  Marqueeze  v.  Sontheimer,  59  Miss. 
430;  see  Comer  v.  Mackintosh,  48  Mich.  374. 
Vol.  II.— 13 
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this  kind,  in  Vermont,  the  plaintiff,  whose  property  had 
been  unduly  levied  on,  instead  of  that  of  the  real  debtor, 
brought  his  action  of  trespass,  ?i\\^,  pendente  lite,  assigned 
his  claim  to  the  receiptor.  Judgment  was  afterwards 
obtained  and  execution  issued  in  the  suits  in  which  the 
attachment  had  been  issued,  and  the  officer  demanded 
the  property  of  the  receiptor  ;  but  he  refused  to  deliver 
it.  It  was  held  that  the  defendants,  on  the  trial  of  the 
action  of  trespass,  were  not  entitled  to  give  in  evidence, 
in  mitigation  of  damages,  such  refusal  on  the  part  of  the 
receiptor,  they  never  having  offered  to  surrender  to  him 
his  receipt,  or  discharge  him  from  his  liability  thereon  ; ' 
and  the  same  point  has  been  similarly  decided  in  Massa- 
chusetts.* 

In  another  case  of  this  kind,  it  has  been  decided  in 
Vermont,  that  where  the  value  of  all  the  property  at- 
tached and  receipted  for  is  expressed  in  the  receipt  at 
one  entire  sum,  and  a  portion  of  it  has  been  withdrawn 
from  the  custody  of  the  receiptor,  so  as  to  discharge  his 
liability,  the  damages  in  an  action  on  the  receipt  are  to 
be  determined  by  assuming  the  whole  value  of  the  prop- 
erty receipted  for  to  be  the  sum  specified  in  their  receipt, 
and  by  then  ascertaining,  on  the  basis  of  that  assumed 
value,  the  just  proportion  which  the  property  retained  by 
the  receiptor  would  bear  to  the  property  for  which  he  is 
not  liable.'  '^"' 

So,  in    New  Hampshire,  where  property  attached   by 

'  Ellis  V.  Howard,  17  Vt.  330.  was  brought  ;  it  was  objected  that,  as 

''  Robinson    v.    Mansfield,    13    Pick,  it  was  not  stated  in  the  declaration  that 

139.  the  officer  was  commanded,  in  the  writ 

■'  Parsons    i>.    Strong,    13    Vt.     235  ;  against  the  original  debtor,  to  attach  to 

Allen  7'.  Carty,  19  Vt.  65.      In  Connec-  any  certain  amount,  the  plaintiff  could 

ticul,  where  the  plaintiff,  an  officer  who  only  recover  nominal  damages;  but  the 

had,  by  virtue  of  an  execution,  levied  Supreme    Court    held    otherwise,    and 

on  goods  belonging    to    the    judgment  that  the  omission  did  not   preclude  the 

debtor,  and  flelivered   them   \.(i  tlie  de-  plaintiff  from  a  recovery  to  the  ainount 

fendants  on  iheir  rereii)t  or  promise  to  of  the  executi<m.     Jones  v.  Gilbert,    13 

redeliver,   whicii   not  being  done,  suit  Conn.  507. 
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the  sheriff  in  two  suits  was  delivered  to  a  third  party, 
who  gave  two  receipts  for  it  at  the  same  value,  which 
did  not,  however,  state  that  one  was  subject  to  the 
other,  and  the  receiptor,  after  judgment  and  execution, 
on  a  demand  in  the  first  suit,  paid  the  amount  due  on 
the  execution,  it  was  held,  after  a  subsequent  judgment 
in  the  second  suit  against  the  owner,  that  the  receiptor 
was  liable  to  the  officer  only  for  the  amount  of  the  value 
receipted  for  over  that  paid  in  the  first  suit.('')  Where 
the  receiptor  has  allowed  the  attached  property  to  go 
into  the  owner's  possession,  and  judgment  is  recovered 
against  him,  in  an  action  by  the  officer  on  the  receipt^ 
the  amount  of  the  judgment  and  interest,  with  the  fees 
on  execution,  not  exceeding  the  value  of  the  property, 
are  the  usual  measure  of  damages.(**)  But  if,  while  the 
action  is  pending,  the  receiptor  refuses  to  deliver  the 
property  to  the  officer,  the  latter  may  recover  its  full 
value,  with  interest  from  the  demand. (")  Where,  in  an 
action  of  trover,  the  goods  for  the  value  of  which  the 
action  was  brought  had  been  attached  and  delivered  to 
the  defendant  on  his  receipt,  and  he  had  retained  them, 
this  was  held  no  reason  for  reducing  the  damages  below 
their  value.  C^)  The  valuation  stated  in  the  receipt  is 
usually  conclusive  on  the  receiptor;(*)  but  where  the 
goods  were  returned  to  the  sheriff  and  sold  by  him  for  a 
less  sum  than  that  stated  in  the  receipt,  and  he  brought 
action,  alleging  that  they  were  damaged,  it  was  held 
that  the  valuation  in  the  receipt  was  not  conclusive,  and 
the  sheriff  must  prove  the  amount  of  his  loss.(')    Where 

(")  Haynes  v.  Tenney,  45  N.  H.  183. 

(••)  Foss  V.  Norris,  70  Me.  117. 

(■=)  Clement  v.  Little,  42  N.  H.  563. 

{^)  Luckey  v.  Roberts,  25  Conn.  486. 

(")  Healy  v.  Hutchinson,  20  Atl.  Rep.  332  (N.  H.). 

(0  Bancroft  v.  Parker,  13  Pick.  192. 
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the  property  receipted  for  is  an  animal  which  dies  in  the 
receiptor's  possession  without  his  default,  he  is  not  liable 
for  its  value.(*) 

§  568.  Property  sold  illegally. — *  In  New  York  it  has 
been  held,  that  where  the  property  of  a  party  is  sold 
under  illegal  process,  and  the  sum  demanded  is  raised 
by  a  bid  at  the  sale  of  the  property,  made  by  an  agent 
of  such  party,  who  purchases  for  the  benefit  of  his 
principal,  and  pays  for  the  same  with  the  money  of  the 
principal,  the  measure  of  damages,  in  an  action  of  tres- 
pass against  trustees  of  a  school  district,  in  such  case,  is 
the  amount  of  the  bid  and  the  interest  thereof,  and  not 
the  value  of  the  property  sold/  ** 

§  569.  Exclusion  from  office- — Where  a  public  officer 
is  wrongfully  excluded  from  his  office,  the  measure  of 
damages  is  the  amount  of  his  salary  during  the  period  of 
exclusion, (^)  deducting,  however,  if  the  defendant  acted 
in  apparent  right  and  good  faith,  his  reasonable  expense 
in  earning  it.C)  In  United  States  z^,  Addison f^)  it  was 
contended  that  the  rule  requiring  diligence  in  seeking 
employment  ought  to  be  extended  to  the  case  of  a 
public  officer  wrongfully  ousted  from  his  office.  But 
the  court  held  that  *'  no  such  rule  can  be  applied  to 
public  offices  of  personal  trust  and  confidence." 

'  Baker   v.    Freeman,    9   Wend.   36.     See,  to  same  point,  Clark  v.  Hallock, 

16  Wend.  607. 


(»)  Shaw  V.  Laughton,  20  Me.  266. 

C")  Arris  v.  Stukely,  2  Mod.  260  ;  Rule  v.  Tail,  38  Kas.  765 ;  People  v. 
Nolan,  32  Hun  612. 

(')  M.'iyfitUl  V.  Moore,  53  111.  428. 
C)  6  Wall.  291. 
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§  570.  No  recovery  for  death  at  common  law.('*) — *At 
common  law,  and  independently  of  statutory  provision, 
the  de^th  of  a  human  being  is  not  the  ground  of  an  ac- 
tion for  damages. C*)  In  a  case  where  the  plaintiff 
brought  an  action  against  the  proprietors  of  a  stage- 
coach for  negligent  driving,  by  which  his  wife  was  killed, 
Lord  Ellenborough  said  t'hat,  "  in  a  civil  court,  the  death 
of  a  human  being  cannot  be  fomplained  of  as  an  in- 
jury."' And  so  it  has  been  held  in  Massachusetts,  in  a 
case  where  a  widow  sued  a  railroad  company  for  negli- 
gence, by  which  her  husband  had  been  killed.* 

In  New  York,  in  an  action  on  the  case*  for  negli- 
gently running  over  and  killing  the  plaintifif's  son,  a  lad 
of  ten  years  of  age,  the  judge  charged  that  the  plaintiff 

'  Baker  v.  Bolton,  i  Camp.  493.  '  Ford  v.  Monroe,  20  Wend.  210. 

*  Carey   v.    Berkshire    R.R.    Co.,   i 
Cush.  475. 


(*)  It  is  scarcely  necessary  to  say  that  what  is  said  here  did  not  apply 
during  the  existence  of  slavery  to  an  action  for  the  death  of  a  slave. 
C")  Insurance  Co.  v.  Brame,  95  U.  S.  754,  and  cases  cited. 

(197) 
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was  entitled  to  recover  such  sum  by  way  of  damages, 
as  they  would  be  of  the  opinion  the  services  of  the  child 
would  have  been  worth,  until  he  became  twenty-one 
years  of  age.  The  case  was  carried  up,  but  no  question 
seems  to  have  been  distinctly  made  as  to  the  correctness 
of  this  direction. Q  And  in  a  subsequent  case  in  the 
same  State,  where  the  plaintiff's  infant  child  died  within 
an  hour  and  a  half  after  the  injury,  Bronson,J.,  delivering 
the  opinion  of  the  Court  of  Appeals,  said  :  "  I  have  a 
strong  impression  that  the  father  could  recover  nothing 
on  account  of  the  injury  to  the  child,  beyond  the  physi- 
cian's bill  and  funeral  expenses  ";  but  the  point  was  not 
decided.'  ^'^ 

There  may,  of  course,  be  an  action  at  common  law 
for  an  injury  finally  resulting  in  death,  apart  from 
any  statute.  Thus,  a  father  may  recover  for  loss  of  ser- 
vice, if  the  death  was  not  instantaneous  ;  and  a  husband 
may  maintain  an  action  for  the  loss  of  his  wife's  services, 
caused  by  an  injury  done  her  by  the  defendant's  malprac- 
tice, notwithstanding  the  injury  resulted  in  her  death  ; 
but  the  recovery  should  be  only  for  the  loss  of  her 
services  between  the  injury  and  the  death,  and  without 
including  damages  for  her  mental  sufifering.(^)  In  some 
States,  by  statute,  actions  for  personal  injuries  survive 
to  the  representatives  of  the  injured  person,  and  in  such 
cases  the  damages  recoverable  are  those  which  the  in- 
jured person  could  have  recovered  had  he  survived. C) 

In  New  Hampshire,  in  such  an  action,  it  is  said  that 
the  administrator  may  recover  for  distress  and  anxiety  of 

'  Pack  V.  New  York,  3  N.  Y.  489. 


(»)  Ace.  Drew  v.  Sixth  Ave.  R.R.  Co.,  26  N.  Y.  49. 
('•)  Hyatt  x-.  Adams,  16  Mich.  180. 

(')   Muklowney  v.  Illinois  C.  Ry.  Co.,  36  la.  462;  Clark  v.  Manchester, 
62  N.  II.  577- 
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mind  experienced  by  the  deceased  while  in  imminent 
danger,  in  view  of  impending  death. ('')  Under  the  Ken- 
tucky statute,  it  is  held  that  an  appreciable  interval  must 
elapse  between  the  injury  and  the  death  for  the  action  to 
survive.(^') 

§  571.  Statutes. — *  The  remissness  of  the  common  law 
in  this  respect  has  been  cured  by  various  statutes.  In 
England,  the  9  &  10  Vict.,  c.  93,  commonly  known  as 
Lord  Campbell's  act,  provides,  that  whenever  the  death 
of  a  person  shall  be  caused  by  a  wrongful  act,  and  which 
would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action,  the  party  offending  shall 
be  liable,  notwithstanding  the  death.  So,  in  Massachu- 
setts,' if  the  life  of  any  passenger  is  lost  by  the  negli- 
gence, etc.,  of  the  proprietors  of  a  railroad,  etc.,  or  of 
their  servants,  the  proprietors  shall  be  liable  to  a  fine,  not 
exceeding  five  thousand  dollars,  nor  less  than  five  hun- 
dred dollars,  to  be  recovered  by  indictment  for  the  bene- 
fit of  the  widow  and  heirs. 

And  in  New  York,  a  statute'  provides,  that  whenever 
the  death  of  any  person  shall  be  caused  by  any  wrongful 
act  or  neglect,  the  party  who  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  party  injured,  and 
although  the  act  be  felonious.  This  statute  is  taken  from 
the  English  statute  above  cited,  and  the  second  section  pro- 
vides that  the  action  is  to  be  brought  by  the  personal  repre- 
sentatives of  the  deceased,  and  that  "  in  every  such  action 
the  jury  may  give  such  damages  as  they  deem  a  fair  and 
just  compensation,  not  exceeding  five  thousand  dollars, 

'  Stat.    1S40,    c.    80;  Pub.  Stats.,   c.         '  Laws  of  1847,  c.  450. 
112,  §  212. 

(")  Corliss  V.  Worcester,  N.  &  R.  R.R.  Co..  63  N.  H.  404. 
0*)  Hansford  v.  Payne,  1 1  Bush  380. 
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with  reference  to  the  injuries  resulting  from  such  death, 
to  the  person."  **  These  statutes  are  the  basis  of  legis- 
lation in  probably  every  jurisdiction  where  the  common 
law  prevails.  The  action  for  damages  for  negligently 
causing  death  is  usually  given  by  statute  to  the  personal 
representatives  of  the  deceased  for  the  benefit  of  the 
"  widow  or  next  of  kin,"  or,  as  in  New  York,  of  the  "  hus- 
band, widow,  or  next  of  kin,"  although,  in  some  of  the 
States,  the  wording  of  the  English  statute,  "  wife,  hus- 
band, parent,  child,"  is  followed.  The  damages  are  usu- 
ally limited  to  compensation  for  the  "  pecuniary  injuries" 
resulting  from  the  death,  and  in  many  of  the  States  are 
not  permitted  to  exceed  $5,000.  For  the  specific  pro- 
vision of  the  statute  as  it  exists  in  the  various  States 
reference  must  be  had  to  laws  of  those  States.  Where, 
as  in  New  York,  a  father  can  recover  damages  for  the 
loss  of  service  of  his  son,  from  a  person  who  negligently 
caused  his  death,  independent  of  the  statute,  it  is  held  that 
a  recovery  under  the  statute  will  bar  an  action  on  the 
former  ground.(^) 

§  572.  General  principles. — The  decisions  in  cases  aris- 
ing under  the  statutes  are  not  in  entire  harmony,  and 
many  of  them  go  farther  in  the  allowance  of  damages 
than  a  correct  interpretation  of  the  statutes  would  seem  to 
justify.  The  courts  have  found  difficulty  in  giving  to  the 
jury  any  satisfactory  rule  under  which  the  damages  in  a 
given  case  could  be  estimated.  Loose  directions  have  in 
consequence  been  often  given  to  the  jury,  who,  influ- 
enced as  it  would  seem  by  sentimental  considerations, 
have  in  many  cases  awarded  damages  where  the  life  de- 
stroyed was  without  present  or  prospective  value.  In  the 
Penn.  R.R.  Co.  v.  Keller  ('')  it  is  said  that  the  life  is  to  he 

(■')  Mc(;ov(rn  v.  New  York  C.  &  H.  R.  R.R.  Co.,  67  N.  Y.  417. 
('■;  67  Pa.  300. 
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regarded  as  property  to  be  compensated  for,  "  without  re- 
gard to  past  earnings  or  capacity  to  earn  at  the  time  of 
death,"  and  that  the  controversies  which  would  arise,  if 
the  opposite  rule  were  adopted,  would  be  "  repugnant 
and  offensive  to  the  sensibilities  of  every  person."  ('')  It 
is  submitted,  with  great  deference,  that  this  reasoning  is 
unsound.  Life,  by  the  common  law,  was  not  property  ; 
its  loss,  however  injurious,  was  not  the  subject  of  a  civil 
action  for  damages.  The  former  rule  has  only  been  mod- 
ified by  this  statute,  under  which  juries  are  allowed  to 
give,  in  most  of  the  States,  damages  for  pecuniary  inju- 
ries only ;  and  all  considerations  as  to  the  results  of  this 
view  to  the  sensibilities  of  individuals  are  purely  senti- 
mental, and  can  have  no  weight  in  determining  the  proper 
scope  of  the  statute.  It  would  seem,  in  the  absence  of 
judicial  construction,  that  the  term  "  pecuniary  injury  " 
meant  an  injury  resulting  in  the  loss  of  money,  either 
present  or  prospective,  and  proximate.  A  somewhat 
wider  signification  has  been  given  to  it  by  Denio,  J., 
in  Tilley  v.  The  N.  Y.  C.  &  H.  R  R.  Co.,(^)  and 
embodies  the  interpretation  which  seems  to  have  been 
generally  adopted  by  the  courts.  In  this  case  the  ac- 
tion was  brought  to  recover  damages  for  the  death  of 
a  mother,  leaving  surviving  her  children  of  tender  years. 
The  learned  judge  said  :  *'  The  word  pecuniary  was  used 
in  distinction  to  those  injuries  to  the  affections  and  senti- 
ments which  arise  from  the  death  of  relatives,  and  which, 
though  most  painful  and  grievous  to  be  borne,  cannot 
be  measured  or  recompensed  by  money.  It  excludes, 
also,  those  losses  which  result  from  the  deprivation  of 
the  society  and  companionship  of  relatives,  which  are 
equally  incapable   of  being  defined  by  any  recognized 

C)  See,  also,  North  P.  R.R.  Co.  v.  Robinson,  44  Pa.  175. 
C)  24  N.  Y.  471,  476 
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measure  of  value."  The  learned  judge  regarded  the  loss 
of  nurture,  of  intellectual,  moral,  and  physical  training, 
and  of  "  such  instruction  as  can  only  proceed  from  a 
mother,"  as  essential  to  the  future  well-being  of  the  chil- 
dren, and  as,  therefore,  falling  within  the  term  "  pecu- 
niary,'' as  used  in  the  statute. ('')  Under  this  interpreta- 
tion of  the  word,  three  classes  of  cases  would  be  em- 
braced:  (i)  Those  where  there  is  a  present  pecuniary 
loss ;  (2)  those  where  there  is  a  prospective  pecuniary 
loss ;  and  (3)  those  in  which  the  death  deprives  the 
claimant  of  services  which  would,  in  the  ordinary  course 
of  events,  result  in  a  pecuniary  value  to  him.  A  given 
case  may  embrace  any  or  all  of  these  elements.  Definite 
instructions  should  be  given  to  the  jury  as  to  the  true 
measure  of  damages  under  the  statute.(^)  Although 
much  must  be  left,  it  is  said,  to  their  sound  discretion. C) 
§  573-  Present  loss. — The  rule  governing  the  jury  in 
their  estimate  of  the  present  pecuniary  loss  is,  of  course, 
the  ordinary  one,  that  the  injured  person  shall  receive 
compensation  for  the  loss  sustained  to  the  time  of  the 
action;  when  it  becomes  necessary  to  determine  the  par- 
ticular items  of  that  loss,  the  question  arises  whether  the 
principle  of  liability  under  the  statute  is  the  same  as  if 
the  injured  party  had  survived  and  brought  the  action. 
In  Whitford  v.  The  Panama  R.R.  Co.('')  the  court  said: 

"  Although  the  action  can  be  maintained  only  in  the  cases  in 
which  it  could  have  been  brought  by  the  deceased,  if  he  had 
survived,  the  damages  are,  nevertheless,  given  upon  different 
principles  and  for  different  causes.     In  an  action  brought  by  a 

(')  See,  also,  Mclntyre  v.  New  York  C.  R.R.  Co.,  37  N.  Y.  287. 

('-)  Coates  V.  B.  C.  R.  &  N.  Ry.  Co.,  62  la.  486;  Pennsylvania  R.R.  Co.  v. 
Vandever,  36  Pa.  298;  Philadelphia  &  R.  R.R.  Co.  v.  Adams,  89  Pa.  31  ; 
Galveston  v.  Barbour,  62  Tex.  172. 

(')  .Stoher  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  91  Mo.  509  ;  Pennsylvania  R.R. 
Co.  7'.  Ogier,  35  Pa.  60. 

Cj  23  N.  Y.  465,  469.     But  see  dissenting  opinion  of  Comstock,  J. 
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person  injured,  but  not  fatally,  by  the  negligence  of  another,  he 
recovers  for  his  pecuniary  loss  and,  in  addition,  for  his  pain  and 
suffering  of  mind  and  body  ;  while,  under  the  statute,  it  is  not 
the  recompense  which  would  have  belonged  to  him  which  is 
awarded  to  his  personal  representative,  but  the  damages  are  to 
be  estimated  with  reference  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin." 

This  case  has  been  generally  followed.  The  same 
view  is  taken  by  Mr.  Justice  Coleridge,  in  Blake  v.  The 
Midland  Ry.  Co.,(*)  where  he  says:  "The  measure  of 
damages  is  not  the  loss  or  suffering  of  the  deceased,  but 
the  injury  resulting  from  his  death  to  his  family."(**)  The 
statute  contemplates  compensation  to  the  widow,  next 
of  kin,  Gtc, /rom  the  death,  not  for  the  injuries  to  the 
deceased  from  the  wrongful  act ;  and  thus  damages  for 
the  mental  and  physical  sufferings  of  the  deceased  cannot 
be  recovered  under  the  statute. (*')  The  same  reasoning 
leads  to  the  conclusion  that  expenses  for  medical  attend- 
ance, funeral  expenses,  etc.,  are  not  proper  items  of  dam- 
ages under  the  statute, C^)  although  in  this  country  generally 
the  medical  expenses  and  the  funeral  expenses  attendant 
upon  the  burial  of  the  deceased  may  be  recovered,  where 


e)  18  Q.  B.  93. 

C')  See  ace.  Cleveland  &  P.  R.R.  Co.  v.  Rowan,  66  Pa.  393. 

(^)  Blake  v.  Midland  Ry.  Co.,  18  Q.  B.  93  ;  Kelley  v.  Central  R.R.  Co. 
(la.),  5  McCr.  653  ;  Holland  ^'.  Brown  (Ore.),  35  Fed.  Rep.  43  ;  Hall  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  (Tex.),  39  Fed.  Rep.  18;  Cleary  v.  City  R.R. 
Co.,  76  Cal.  240;  Holton  v.  Daly,  106  111.  131  ;  Donaldson  v.  Mississippi  & 
M.  R.R.  Co.,  18  la.  280;  Louisville  &  N.  Ry.  Co.  v.  Coniff,  14  S.  W.  Rep. 
543  (Ky.)  ;  Mynning  7/.  Detroit,  L.  &  N.  R.R.  Co.,  59  Mich.  257  ;  Teller  v. 
N.  R.'^v.  Co.,  30  N.  J.  L.  188  ;  Whitford  v.  Panama  R.R.  Co.,  23  N.  Y.  465  ; 
Cotton  Press  Co.  v.  Bradley,  52  Tex.  587.  Contra  under  the  Tennessee 
statute :  Louisville  &  N.  R.R.  Co.  v.  Stacker,  86  Tenn.  343.  Query  under 
the  Virginia  statute:  Baltimore  &  O.  R.R.  Co.  7/.  Wightman,  29  Gratt.  431. 

('^)  Boulter  v.  Webster,  13  W.  R.  289  ;  Dalton  v.  Southeastern  Ry.  Co.,  4 

C.  B.  N.  S.  296 ;  Holland  v.  Brown,  35  Fed.  Rep.  43.     They  may  be  recov- 
ered in  an  action  of  contract.     Pulling  v.  Great  Eastern  Ry.  Co.,  9  O.  B. 

D.  no. 
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any  of  those  for  whose  benefit  the  action  is  brought  are 
legally  bound  to  pay  such  expenses. (*)  But  as  these  ex- 
penses would  be  necessarily  incurred  at  some  time  for 
the  deceased,  the  reason  for  charging  them  as  items  of 
damage,  under  the  statute,  is  not  apparent.  No  damages 
can  be  given,  under  the  statute,  for  mental  suffering  and 
grief  occasioned  by  the  death  of  the  deceased. (^) 

Nor  can  damages  be  recovered  for  the  loss  of  the 
society  of  the  deceased. C")  Thus  a  husband  cannot  re- 
cover for  the  loss  of  his  wife's  society.(*')  Nor  can  recov- 
ery be  had  for  any  injury  to  the  plaintiff  except  what 
results  directly  from  the  death  to  the  estate  of  the  de- 
ceased. Q     So  no  damages  can  be  recovered  for  injuries 

(")  Little  Rock  &  F.  S.  Ry.  Co.  v.  Barker,  33  Ark.  350  ;  Cleary  2/.  City  R.R. 
Co.,  76  Cal.  240;  Owen  v.  Brockschmidt,  54  Mo.  285;  Murphy  v.  New  York 
C.  &  H.  R.  R.R.  Co.,  88  N.  Y.  445  ;  Pennsylvania  R.R.  Co.  v.  Bantom,  54 
Pa.  495  ;  Cleveland  &  P.  R  R.  Co.  v.  Rowan,  66  Pa.  393  ;  Petrie  v.  Colum- 
bia &G.  R.R.  Co.,  29  S.  C.  303. 

C)  Kelley  v.  Central  R.R.  Co.,  4  McCr.  653  (la.  Stat.)  ;  Holland  7a Brown, 
35  Fed.  Rep.  43  (Ore.  Stat.) ;  Little  Rock  &  F.  S.  Ry.  Co.  v.  Barker,  33  Ark. 
350;  Munroz^.  Pacific  C.  D.  &  R.  Co.,  84  Cal.  515  (explaining  Cleary  v.  City 
R.R.  Co.,  76  Cal.  240);  Chicago  v.  Major,  18  111.  349;  Chicago  &  R.  L 
R.R.  Co.  V.  Morris,  26  111.  400  ;  Chicago,  B.  &  Q.  R.R.  Co.  v.  Harwood,  80 
111.  88;  Ohio  &  M.  R.R.  Co.  v.  Tindall,  13  Ind.  366;  Agricultural  &  M. 
Assoc.  V.  State,  71  Md.  86  ;  Baltimore  &  R.  T.  v.  State,  71  Md.  573  ;  Penn- 
sylvania R.R.  Co.  7/.  Vandever,  36  Pa.  298  ;  Pennsylvania  R.R.  Co.  v.  Good- 
man, 62  Pa.  329  ;  Canadian  P.  Ry.  Co.  v.  Robinson,  14  Can.  105.  Under  the 
Virginia  statute  a  j<7/fl//«w  may  be  recovered  :  Baltimore  &  O.  R.R.  Co.  v. 
Wightman,  29  Gratt.  431  ;  Baltimore  &  O.  R.R.  Co.  v.  Noell,  32  Gratt.  394. 

(;)  Pym  v.  Great  Northern  Ry.  Co.,  4  B.  &  S.  396  ;  Hall  v.  Galveston,  H. 
&  S.  A.  Ry.  Co.,  39  Fed.  Rep.  18 ;  Little  Rock  &  F.  S.  Ry.  Co.  v.  Barker,  33 
Ark.  350  ;  Kerkow  v.  Bauer,  15  Neb.  150  ;  Telfer  v.  Northern  R.R.  Co.,  30  N. 
J.  L.  188  ;  Tilley  v.  New  York  C.  &  H.  R.  R.R.  Co.,  24  N.  Y.  471  ;  Caldwell 
V.  Brown,  53  Pa.  453.  Contra  in  California  :  Beeson  v.  Green  Mountain  G.  M. 
Co.,  57  Cal.  20  ;  Cook  v.  Clay  St.  H.  R.R.  Co.,  60  Cal.  604;  Munro  v.  Pacific 
C.  D.  &  R.  Co.,  84  Cal.  515. 

r')  Howard  Co.  v.  Legg,  93  Ind.  523;  Baltimore  &  O.  R.R.  Co.  v.  State, 
63  Mfl.  !35;  St.  Lawrence  &  O.  Ry.  Co.  v.  Lett.  11  Can.  422.  Contra,  Qx&gxn 
V.  Brooklyn  C.  R.R.  Co.,  19  Hun  341. 

(•J  East  Tenn.,  V.  &  G    K.K.  Co.  ?'.  Toppins,  10  Lea  58. 
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to  the  widow's  health  caused  by  overwork. ('')  And  where 
the  plaintiff  was  the  partner  as  well  as  next  of  kin  to  the 
deceased,  no  compensation  could  be  recovered  for  disso- 
lution of  the  partnership. (^)  As  the  court  said  in  the 
last  case,  the  statute  gives  damages  "for  injuries  result- 
ing from  the  severance  of  a  relation  of  kinship  and  not 
of  contract." 

§  574.  Prospective  pecuniary  loss. — Where  there  is  a 
prospective  pecuniary  loss  resulting  from  the  death, 
damages  may  be  recovered  in  compensation  for  such 
loss.('')  It  may  be  difficult,  from  the  nature  of  the 
case,  to  lay  down  more  than  a  general  rule  to  govern 
the  jury  in  their  award  of  prospective  damages. ('') 
There  should  be,  at  least,  a  reasonable  expectation  of 
pecuniary  benefit  from  the  life  of  the  deceased  to  en- 
title the  plaintiif  to  recover ;(")  but  the  expectation  of 
benefit  need  not  be  based  on  legal  or  moral  obligation. 
It  is  to  be  based  on  circumstances  showing  a  probability 
of  such  benefit.  (')  The  amount  of  compensation  for 
this  prospective  pecuniary  loss  rests  in  the  discretion  of 
the  jury.(")  In  Louisville  &  N.  R.R.  Co.  v.  Stacker, ('') 
Snodgrass,  J.,   said  :  "  The  age,  condition,   capacity  of 

(")  Elshire  ^'.  Schuyler,  15  Neb.  561. 

C')  Demarest  v.  Little,  47  N.  J.  L.  28. 

(<■)  Bait.  &  O.  R.R.  Co.  v.  State,  33  Md.  542  ;  Oldfield  v.  The  N.  Y.  &  H. 
R.R.  Co.,  14  N.  Y.  310;  O'Mara  v.  Hudson  R.R. Co.,  38  N.  Y.  445  ;  Ihl  v. 
42d  St.  R.R.  Co.,  47  N.  Y.  317 ;  Penn.  R.R.  Co.  v.  Adams,  55  Pa.  499. 

C)  Chicago  &  N.  W.  R.R.  Co.  v.  Sweet,  45  III.  197. 

{^)  Franklin  v.  Southeastern  Ry.  Co.,  3  H.  &  N.  211  ;  Dalton  v.  South- 
eastern Ry.  Co.,  4  C.  B.  N.  S.  296 ;  Baltimore  &  O.  R.R.  Co.  v.  State,  24 
Md.  271  ;  Baltimore  &  O.  R.R.  Co.  v.  State,  60  Md.  449  ;  Kesler  v.  Smith, 
66  N.  C.  1 54 ;  Kaspan  v.  Marsh,  74  Wis.  562. 

0  Johnson  v.  Missouri  P.  Ry.  Co.,  18  Neb.  690;  Tuteur  z/.  Chicago  & 
N.  W.  R.R.  Co.,  46  N.  W.  Rep.  897  (Wis.). 

(?)  Little  Rock  &  F.  S.  Ry.  Co.  v.  Barker,  39  Ark.  491  ;  Frick  v.  St. 
Louis,  K.  C.  &  N.  Ry.  Co.  75  Mo.  542, 

C)  86  Tenn.  343,  353. 
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earning  money,  and  expectation  of  life,  are  all  to  be 
considered ;  and  not  only  considered,  but  given  due 
weight  in  arriving  at  what  is  a  fair  and  just  result,  which 
is  and  ought  to  be  the  aim  and  end  of  every  litiga- 
tion." In  Central  R.R.  Cc.  v.  Thompson, C*)  Jackson, 
C.  J.,  said:  "The  jury  is  not  confined  to  any  procrus- 
tean  rule  in  measuring  the  value  of  a  life.  Age,  health, 
habits,  the  money  he  is  making,  are  all  data  from  which 
the  jury  may  argue  his  length  of  life  and  ability  to  work, 
and  thus  what  that  life  is  worth  to  his  wife."  In 
Baltimore  &  O.  R.R.  Co.  v.  Wightman,(^)  the  court 
said  that  the  jury  should  consider  "  the  probable  earn- 
ings of  the  deceased,  taking  into  consideration  the  age, 
business  capacity,  experience  and  habits,  health,  energy 
and  perseverance  of  the  deceased,  during  what  would 
probably  have  been  his  lifetime  if  he  had  not  been 
killed."(0  I"  Etherington  v.  Prospect  Park  &  C.  I. 
R.R.  Co.,('')  action  was  brought  by  plaintiff,  as  admin- 
istrator, for  the  death  of  his  infant  daughter ;  and  the 
question  was  upon  the  propriety  of  the  judge's  charge 
in  the  court  below.  After  the  judge  had  charged  that 
nothing  could  be  recovered  under  the  act  of  1847  by 
the  plaintiff  for  injury  to  the  feelings  of  the  next  of 
kin,  but  that  the  recovery  must  be  merely  to  compen- 
sate them  for  the  pecuniary  injury,  and  that  plaintiff 
was  entitled  to  recover  the  loss  in  money  which  the 
next  of  kin  had  sustained  by  the  death  of  the  child,  he 
added  a  charge,  to  which  defendant's  counsel  excepted, 
as  follows : 

C)  76  Ga.  770,  782. 

CO  29Gratt.  431,  443. 

fO  Ace.  Kellcy  v.  Central  R.R.  Co.,  5  McCr.  653 ;  Ohio  &  M.  Ry.  Co.  v. 
Voight,  122  Ind.  288 ;  Baltimore  &  R.  T.  v.  Slate,  71  Md.  573  ;  Shaber  v.  St. 
Paul,  M.  &  M.  Ry.  Co.,  28  Minn.  103;  Opsahl  v.  Judd,  30  Minn.  126. 

C'j  88  N.  Y.  641. 


§  574-  PROSPECTIVE    PECUNIARY    LOSS.  20/ 

"And  yet  the  jury  will  see  that  there  is  no  way  to  ascertain 
mathematically  what  that  damage  would  be;  it  necessarily  must 
be  to  a  great  extent  speculative,  and  the  only  thing  the  legisla- 
ture has  done  to  help  out  a  jury  is  to  limit  the  amount,  beyond 
which  they  cannot  go.  I  don't  know  anything  to  control  or  fix 
the  ground  of  your  verdict  in  this  way  except  it  is  your  good 
judgment,  and  the  statute  which  limits  the  recovery  in  all  cases 
to  five  thousand  dollars." 

He  charged  the  jury  that  their  verdict  must  represent 
their  judgment  as  to  the  amount  the  death  of  the  child 
had  injured  the  next  of  kin  pecuniarily,  and  that, 

"  if  the  jury  find  a  verdict  for  the  plaintiff  at  all  it  can  only  find 
a  verdict  for  the  pecuniary  injury  resulting  to  the  next  of  kin  by 
the  death  of  the  child  ;  nothing  can  be  allowed  for  in  damages 
which  is  not  of  a  definite  pecuniary  value.  In  estimating  the  dam- 
ages, in  case  the  jury  should  find  a  verdict  for  the  plaintiff,  they 
must  take  into  account  the  age  and  sex  of  the  deceased,  .... 
the  social  condition  and  standing  of  the  next  of  kin,  and  the 
probability  of  their  sustaining  any  pecuniary  damage  by  her 
death.  The  sufferings  of  the  deceased  person  from  the  injuries, 
the  grief  and  distress  of  her  relatives,  nor  the  loss  of  her  society, 
cannot  betaken  into  account  in  estimating  damages." 

The  Court  of  Appeals  held,  "That,  taking  the  whole 
charge  upon  the  subject  of  damages,  it  was  certainly 
fair  and  just  to  the  defendant,  and  subject  to  no  legal 
exception." 

In  Eames  v.  Brattleboro,(^)  the  court  held  it  proper 
to  instruct  the  jury  that  recovery  can  be  "  independent 
of  the  fact  whether  the  children  were  dependent  upon  her 
for  their  material  support,  and  independent  of  the  fact 
whether  she  had  any  legal  obligation  to  support  them  or 
not.  If  there  was  a  reasonable  expectation  that  these 
children  would  derive  an  advantage  from  the  continu- 
ance of  their  mother's  life,  capable  of  being  estimated 

CO  54  Vt.  471. 
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and  appreciated  in  a  pecuniary  sense,  whether  she  was 
bound  to  render  any  assistance  in  a  legal  point  of  view 
or  not." 

In  Illinois,  where  the  jury  are  directed  by  statute  to 
give  such  damages  "  as  they  shall  deem  a  fair  and  just 
compensation  with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death,"  it  is  held  that  the  jury  should 
calculate  the  damages  with  reference  to  a  reasonable  ex- 
pectation of  benefit  as  of  right  or  otherwise  (/.  e.,  of 
grace  or  favor)  from  the  continuance  of  the  life,('')  The 
rule  as  to  the  proper  measure  of  damages  in  this  class  of 
cases  is  nowhere  better  stated  than  by  Sharsvvood,  J.,  in 
Pennsylvania  R.R.  Co.  v.  Butler, (^)  where  the  learned 
judge  said  : 

"  After  an  attentive  examination  and  review  of  all  the  cases 
which  have  heretofore  been  decided,  we  are  of  opinion  that  the 
proper  measure  of  damages  is  the  pecuniary  loss  suffered  by  the 
parties  entitled  to  the  sum  to  be  recovered — in  this  instance  the 
children  of  the  decedent — without  any  solatium  for  distress  of 
mind,  and  that  loss  is  what  the  deceased  would  have  probably 
earned  by  his  intellectual  or  bodily  labor  in  his  business  or  pro- 
fession during  the  residue  of  his  lifetime,  and  which  would  have 
gone  for  the  benefit  of  his  children,  taking  into  consideration 
his  age,  ability,  and  disposition  to  labor,  and  his  habits  of  living 
and  expenditure. "(') 

In  estimating  the  prospective  pecuniary  loss  through 
loss  of  expected  accumulations  of  the  deceased,  no  ac- 
count can  be  taken  of  income  from  investments  already 
made.C')     No  special  damage  to  the  next  of  kin  need 


(")  Chicago  V.  Keefe,  114  III.  222. 

('■)  57  P'-i-  335.  358- 

C)  To  tlic  same  effect,  Taylor  v.  West.  P.  R.R.  Co.,  45  Cal.  323;  Burton 
V.  Wilminjjton  &  W.  R.R.  Co.,  82  N.  C.  504;  Catawissa  R.R.  Co.  v.  Arm- 
strong, 52  Pa.  282 ;  Mansfield  Coal  Co.  v.  McEnery,  91  Pa.  185  ;  Castello  v. 
Landwehr,  28  Wis.  522. 

(■')  Demarcst  v.  Little,  47  N.  J.  L.  28. 
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be  pleaded,  as  the  statute  is  held  to  contemplate  some 
damage.  (") 

§  575.  Services  of  a  child. — A  parent  may  recover  the 
value  of  the  services  of  a  minor  child  during  the  minor- 
ity. C')  But  it  should  be  made  to  appear  to  the  jury  that 
there  is  at  least  a  reasonable  expectation  that  the  serv- 
ices of  the  child  will  be  of  pecuniary  value  to  the  plain- 
tiff iC)  and  the  complaint  should  allege  that  the  father 
has  suffered  damage  by  the  loss  of  service,  or  has  been 
put  to  expense.^)  Since  the  jury  must  be  satisfied  by 
proof  of  the  probability  of  actual  loss  resulting  to  the 
plaintiff  from  the  death  of  the  minor,  the  condition  of  the 
parents,  the  occupation  of  the  father,  etc.,  are  admissible 
in  evidence  in  this  class  of  cases,  when  not  in  others 
under  the  statute,  to  enable  the  jury  to  determine  the 
actual  loss  which  will,  in  all  probability,  result  from  the 
death  of  the  child. (")  The  expense  of  providing  for  the 
child,  had  he  lived,  should  be  estimated  and  deducted 
from  the  estimated  earnings  of  the  child. (*^)  Van  Dyke, 
J.,  in  Telfer  v.  Northern  R.R.  Co.,(^)  said  : 

if)  Chicago  V.  Hesing,  83  111.  204  ;  Stafford  v.  Rubens,  115  III.  196;  Bar- 
num  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  30  Minn.  461  ;  Johnson  v.  St.  Paul  & 
D.  R.R.  Co.,  31  Minn.  283. 

('')  Duckworth  %>.  Johnson,  4  H.  &  N.  653  ;  Condon  v.  Great  Southern 
R.R.  Co.,  16  Ir.  Com.  L.  41 5  ;  Little  Rock  &  F.  S.  Ry.  Co.  v.  Barker,  33  Ark. 
350  ;  Cleary  v.  City  R.R.  Co.,  76  Cal.  240  ;  Illinois  C.  R.R.  Co.  v.  Slater,  129 
111.  91  ;  Agricultural  &  M.  Assoc,  v.  State,  71  Md.  86  ;  Robel  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  35  Minn.  84  ;  Oldfield  v.  New  York  &  H.  R.R.  Co.,  14  N. 
Y.  310;  O'Mara  v.  Hudson  R.  R.R.  Co.,  38  N.  Y.  445  ;  Ihl  v.  42d  St.  R.R. 
Co.,  47  N.  Y.  317  ;  Gill  v.  Rochester  &  P.  R.R.  Co.,  37  Hun  107  ;  Pennsyl- 
vania R.R.  Co.  V.  Bantom,  54  Pa.  495  ;  Ewen  v.  Chicago  &  N.  \V.  Ry.  Co., 
38  Wis.  613. 

C)  Atchison,  T.  &  S.  F.  R.R.  Co.  v.  Brown,  26  Kas.  443  ;  Potter  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  21  Wis.  372. 

{^)  Edgar  v.  Castello,  14  S.  C.  20. 

(n  Barley  v.  Chicago  &  A.  R.R.  Co.,  4  Biss.  430  ;  Chicago  v.  Powers,  42 
111.  169  ;  Ewen  v.  Chicago  &  N.  W.  Ry.  Co.,  38  Wis.  613. 

0  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Freeman,  36  Ark.  41. 

(?)  30N.  J.  L.  188,  209. 
Vol.  IL— 14 
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"  The  action  is  the  creation  of  the  statute,  and  it  is  needless  to 
say  that  it  must  conform  strictly  to  it.  It  is  liable  to  great  abuse, 
and  the  court  should  see  that  every  verdict  which  is  rendered 
contrary  to  it  should  be  set  aside.  It  is  simply  an  action  to  re- 
cover, in  dollars  and  cents,  a  compensation  for  the  loss  and  dam- 
ages which  have  actually  been  sustained.  As  the  father  of  his 
children,  the  plaintiff  was  entitled  to  their  services  until  they 
should  arrive  at  the  age  of  twenty-one  years  ;  and  what  those 
services  might  reasonably  have  been  expected  to  be  worth,  he 
was  entitled  to  recover,  and  nothing  more,  unless  it  be  expenses 
growing  out  of  the  injuries,  subject  to  the  burdens  and  encum- 
brances which  that  relationship  imposed  upon  him."  («) 

The  cases  of  Ihl  v.  42d  St.  R.R.  Co  ;  Q')  Oldfield  v. 
New  York  &  H.  R.R.  Co.,(«)  and  O'Mara  v.  Hudson 
R.  R.R.  Co.,('^)  which  are  sometimes  quoted  as  author- 
ities for  the  position  that  the  statute  does  not  hmit  the 
recovery  to  the  actual  pecuniary  loss  proved  on  the  trial, 
can  only  be  regarded  as  correctly  decided  if  the  word 
actual  is  used  as  synonymous  with  the  word  present  ; 
and  this  would  seem  to  be  the  case  from  the  language 
used  by  Wright,  J.,  in  Oldfield  v.  The  N.  Y.  &  H.  R.R. 
Co.  Yet  in  Gorham  v.  New  York  C.  cSl  H.  R.  R.R. 
Co.,^)  the  court  said  : 

"  It  was  held  in  an  action  to  recover  damages  for  death  of  a 
child,  three  years  old,  under  provision  of  ch.  450,  L.  1847,  as 
amended  by  ch.  256,  L.  1849,  that  absence  of  proof  of  special 
pecuniary  damage  resulting  from  death  of  the  child  will  not 
justify  the  court  in  nonsuiting  the  plaintiff  or  in  directing  the 
jury  to  find  only  nominal  damages." 

§  576.  Services  after  majority. — The  weight  of  authority 
is  that  the  jury  may  take  into  account  the  reasonable  ex- 
pectation of  pecuniary  benefit  from  the  continuance  of 

(")  Ace.  Benton  7/.  Chicago,  R.  I.  &  P.  Ry.  Co.,  55  la.  496. 
('■)  47  N.  Y.  317.  (')  14  N.  Y.  310. 

(■')  38  N.  Y.  445.  (•■)  23  Hun  449,  451. 


§576.  SERVICES    AFTER    MAJORITY.  211 

the  life  beyond  the  minority. ('')     Thus  Earl*,  J.,  said  in 
Birkett  v.  Knickerbocker  Ice  Co  iC') 

"  The  jury  were  not  bound,  in  estimating  the  compensation  to 
be  made  for  the  death  of  the  child,  to  confine  their  considera- 
tions to  her  minority.  It  is  true  that  the  plaintiff,  as  father, 
could  command  her  services  only  during  her  minority.  But  ia 
certain  circumstances  she  might,  after  her  majority,  owe  him: 
the  duty  of  support,  which  could,  by  legal  proceedings,  be  en- 
forced ;  and  after  that  event  she  might,  in  many  ways,  be  of 
great  pecuniary  benefit  to  him.  In  estimating  the  pecuniary 
value  of  this  child  to  her  next  of  kin,  the  jury  could  take  into 
consideration  all  the  probable,  or  even  possible,  benefits  which 
might  result  to  them  from  her  life,  modified,  as  in  their  estima- 
tion they  should  be,  by  all  the  chances  of  failure  and  misfortune. 
There  is  no  rule  but  their  own  good  sense  for  their  guidance, 
and  they  were  not  in  this  case  bound  to  assume  that  no  pecu- 
niary benefits  would  come  to  the  next  of  kin  from  this  child 
after  her  majority." 

In  some  jurisdictions,  however,  nothing  can  be  re- 
covered on  account  of  loss  of  services  after  majority 
where  the  child  was  a  minor  when  he  died.C")  "The 
chances  of  survivorship,  his  ability  and  willingness  to 
support  her,  are  matters  too  vague  to  enter  into  an 
estimate    of    damages    merely    compensatory-''^^)       In 

if)  Fordyce  v.  McCants,  51  Ark.  509  ;  Munro  v.  Pacific  C.  D.  &  R.  Co.,  84 
Cal.  515;  St.  Joseph  &  W.  R.R.  Co.  v.  W^heeler,  35  Kas.  185;  Scheffler  z/. 
Minneapolis  &  St.  L.  Ry.  Co.,  32  Minn.  518;  Houston  &  T.  C.  Ry.  Co.  v. 
Covvser,  57  Tex.  293  ;  Potter  v.  Chicago  &  N.  W.  R.R.  Co..  21  Wis.  372. 
And  so  where  the  statute  provides  that  the  action  shall  be  in  favor  of  "the 
estate  of  the  deceased,"  it  is  held  that  damages  are  not  limited  to  the  minor- 
ity of  the  child.  Pennsylvania  R.R.  Co.  z/.  Lilly,  73  Ind.  252;  Walters  z/. 
Chicago,  R.  I.  &  P.  R.R.  Co.,  36  la.  458. 

0")  iioN.  y.  504. 508. 

C)  State  V.  Baltimore  &  O.  R.R.  Co.,  24  Md.  84;  Cooper  v.  Lake  Shore 
&  AL  S.  Ry.  Co.,  66  Mich.  261  ;  Telfer  v.  Northern  R.R.  Co.,  30  N.  J.  L. 
188;  Pennsylvania  R.R.  Co.  v.  Kelly,  31  Pa.  372  ;  Pennsylvania  R.R.  Co.  v. 
Zebe,  33  Pa.  318 ;  Caldwell  v.  Brown,  53  Pa.  453  ;  Lehigh  Iron  Co.  v.  Rupp, 
loo  Pa.  95. 

C)  State  V.  Baltimore  &  O.  R.R.  Co.,  24  Md.  84,  107. 
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Cooper  V.    Lake  Shore  &   M.  S.  Ry.  Co.(*)   the   court 
said  : 

"  Here  was  a  broad  field  of  chance  and  probabilities  laid  open 
before  the  jury  through  which  they  could  roam  without  limit. 
They  were  permitted  to  speculate  upon  the  future,  and  consider 
the  probabilities  or  the  possibilities  of  its  unknown  and  unknow- 
able contingencies;  to  consider  and  guess  at  what  might  occur  had 
the  daughter  not  been  killed,  and  had  lived  to  an  age  measured 
by  the  probable  duration  of  the  life  of  a  person  11  years  of  age. 
They  were  given  the  data  of  a  healthy  girl  of  ir  years  of  age, 
born  of  poor  parents,  living  with  and  being  cared  for  by  her 
grandmother  ;■  and  from  this  they  were  required  to  solve  the 
mighty  problem  of  a  life  whose  future  was  unknown,  and  from 
its  unfathomable  depths  to  figure  out  the  chances  of  pecuniary 
benefits  the  parents  of  that  child  would  have  received  had  she 
lived  past  the  age  of  majority." 

In  case,  however,  of  the  killing  of  an  adult  child  who 
is  at  the  time  actually  rendering  services,  recovery  may 
be  had  even  in  these  jurisdictions. (^)  The  fact  that 
the  father  of  a  deceased  minor  prior  to  the  acci- 
dent had  relinquished  to  him  the  right  to  his  time 
and  services  is  not  a  bar  to  the  action, (')  but  may 
be  taken  into  account  in  reduction. (**)  It  seems  to  be 
everywhere  held  that  a  father  may  recover  for  loss  of 
the  advice  of  his  adult  son  in  pecuniary  matters,  if  the 
probability  of  such  loss  is  shown. C)  In  Houston  cSl  T, 
C.  Ry.  Co.  V.  Cowser,(^)  it  is  suggested  that  the  best 
measure  of  damages  would,  perhaps,  be  such  a  sum  as 
would    produce    an    annuity  equal   to    the  value  of  the 


("j  66  Mich.  261,  270,  per  Champlin,  J. 
('•)  Agricultural  &  M.  Assoc,  v.  State,  71  Md.  86. 
(•)  Afjricultural  &  M.  Assoc,  v.  State,  71  Md.  86. 
(•')  St.  Joseph  &  W.  R.R.  Co.  v.  Wheeler,  35  Kas.  185. 
(•■)  North  Pennsylvania  R.R.  Co.  ?'.  Kirk,  90  Pa.   15.     So  of  a  minor  son, 
upon  sufficient  proof;  Gill  v.  Rochester  &  P.  R.R.  Co.,  37  Hun  107. 
(0  57  Tex.  293. 
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pecuniary  aid  that  the  plaintiff  would  have  derived  from 
his  deceased  son,  calculated  on  the  basis  of  all  accessible 
facts,  including  probable  duration  of  life.  But  the 
amount  of  recovery  is  not  necessarily  restricted  to  such 
a  sum.('') 

§  577.  Care  and  services  of  a  parent. — The  case  of  the 
death  of  the  parents,  where  the  death  occasions  actual  pe- 
cuniary loss  to  the  child,  present  or  prospective,  falls 
within  the  class  of  cases  already  considered  ;  and  a  minor 
may  recover  for  loss  of  support  during  minority.('') 
Where  there  is  no  present  pecuniary  loss,  but  where  the 
services  of  the  parent  are  such  as  to  place  the  children  in 
a  better  position  in  life,  damages  may  be  recovered  under 
the  rule  as  laid  down  in  Tilley  v.  Hudson  R.  R.R.  Co.^^) 
In  Howard  Qo.v.  Legg (**)  Elliott,  J.,  said:  "The  care, 
training,  and  education  which  a  father  can  give  his  chil- 
dren may  justly  be  regarded  as  increasing  their  capacity 
to  make  their  way  in  the  world,  and  this  capacity,  surely, 
may  be  valuable  even  in  a  pecuniary  sense."  In  Balti- 
more &  O.  R.  R.  Co.  V.  Wightman  {^)  it  was  said  that  re- 
covery could  be  had  for  the  value  of  the  parent's  services 
in  the  superintendence,  attention  to,  and  care  of  his  family 
and  the  education  of  his  children,  of  which  they  have 
been  deprived  by  his  death. (^)  But  a  child  can  recover 
for  the  loss  of  such  advice  only  as  would  have  had  pecu- 
niary value,  in  estimating  which  the  age  and  situation  of 


(")  International  &  G.  N.  R.R.  Co.  v.  Kindred,  57  Tex.  491. 
('■)  Baltimore  &  R.  T.  v.  State,  71  Md.  573  ;  McPherson  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  97  Mo.  253. 

e)24N.  Y.  471. 

(')  93  Ind.  523,  530. 

C)  29Gratt.  431. 

(0  Ace.  Stoher  v.  St.  Louis,  L  M.  &  S.  Ry.  Co.,  91  Mo.  509;  Searle  v. 
Kenawha  &  O.  Ry.  Co.,  32  W.  Va.  370 ;  St.  Lawrence  &  O.  Ry.  Co.  v.  Lett, 
II  Can.  422. 
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the  parties  is  to  be  considered  ;  ('')  and  where  there  is  no 
proof  that  the  deceased  was  fitted  by  nature  or  education, 
or  by  disposition,  to  furnish  to  his  children  instruction,  or 
moral,  physical,  or  intellectual  training,  it  has  been  said 
that  it  is  erroneous  to  allow  the  jury  to  consider  the  loss 
of  instruction  and  moral  training  by  the  children.('') 

A  married  adult  daughter  with  whom  the  deceased 
mother  lived  may  recover  the  value  of  the  services  which 
the  deceased  was  in  the  habit  of  performingC") 

§  578.  Services  of  a  wife  or  husband. — A  husband  may 
recover  the  value  of  the  services  of  his  deceased  wife, 
though  he  can  recover  nothing  for  the  loss  of  her  com- 
panionship. ('')  So  a  widow  may  recover  compensation 
for  loss  of  support  of  her  deceased  husband.(^)  A  widow 
may  recover  for  loss  of  support  though  separated  from 
her  husband  at  the  time  of  his  death.  He  still  owed  her 
his  support ;  and  an  inquiry  into  the  question  whether  he 
meant  to  support  her  is  irrelevant.(^) 

The  Georgia  statute  (^)  gives  to  the  widow  the  right 
to  recover  the  full  value  of  her  husband's  life.  This  stat- 
ute was  meant  to  alter  the  rule  that  the  family  could  only 
recover  the  value  of  the  life  to  it,  ?*.  c,  the  support  they 
would  derive  from  it.  Hence  the  jury  is  to  give,  under 
the  new  statute,  the  entire  prospective  value  of  the  life  ; 
the  sum  which  would  produce  an  annuity  corresponding 


(»)  Demarest  v.  Little,  47  N.  J.  L.  28. 

('•)  Illinois  C.  R.R.  Co.  ?'.  Weklon,  52  111.  290;  Chicaj^o,  R.  I.  &  P.  R.R. 
Co.  V.  Austin,  69  111.  426.  But  it  would  seem  that  proof  of  such  unfitness 
shouki  come  from  the  defendant. 

C)  Baltimore  &  O.  R.R.  Co.  v.  State,  63  Md.  135. 

(■')  St.  Lawrence  &  O.  Ry.  Co.  v.  Lett,  1 1  Can.  422. 

(•)  Baltimore  &  R.  T.  v.  State.  71   Md.  573;  Nichols  v.  Winfrey,  90  Mo. 

403- 

(0  Dallas  &  W.  Ry.  Co.  v.  Spicker,  61  Tex.  427. 
(")  Code,  §  2972. 
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to  the  probable  prospective  income  and  earnings  of  the 
deceased.  C^) 

§  579-  Next  of  kin. — Where,  as  formerly  in  the  N.  Y. 
statute,  it  is  provided  that  the  amount  recovered  shall 
be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin, 
questions  arise  which  do  not  need  to  be  considered  where 
the  action  is  given,  as  in  the  English  statute,  for  the  ben- 
efit of  "  the  wife,  husband,  parent,  and  child."  Thus  it 
was  held  in  New  York,  prior  to  the  amendment  of  1870 
(L.  of  1870,  c.  yS),  by  which  the  husband  was  included 
among  those  entitled  to  recover,  that  under  the  wording 
"  next  of  kin,"  the  husband  could  not  recover.(^)  Under 
what  circumstances  the  "  next  of  kin  "  may  recover  for  the 
death  of  a  relative  under  the  statute  is  considered  in  Chi- 
cago &  A.  R.R.  Co.  V.  Shannon, (*")  where  the  court  says  : 
"  If  the  next  of  kin  are  collateral  kindred  of  the  deceased, 
and  have  not  been  receiving  from  him  pecuniary  assistance, 
and  are  not  in  a  situation  to  require  it,  it  is  immaterial 
how  near  the  degree  of  relationship  may  be,  only  nominal 
damages  can  be  given,  because  there  has  been  no  pecuni- 
ary injury.  If,  on  the  other  hand,  the  next  of  kin  have 
been  dependent  upon  the  deceased  for  support,  in  whole 
or  in  part,  it  is  immaterial  how  remote  the  relationship 
may  be,  there  has  been  a  pecuniary  loss,  for  which  com- 
pensation  under  the  statute  must  be  given."  It  would 
seem,  however,  that  nominal  damages  at  least  may,  when- 
ever the  action  is  given,  be  recovered.f^)     To  entitle  the 


(")  Georgia  R.R.  Co.  v.  Pittman,  73  Ga.  325. 

CO  Dickins  v.  New  York  C.  R.R.  Co.,  23  N.  Y.  158  ;  Drake  7/.  Gilmore,  52 
N.  Y.  389 ;  Green  v.  Hudson  R.  R.R.  Co.,  2  Keyes  294  ;  Lucas  2/.  New  York 
C.  R.R.  Co.,  21  Barb.  245.  A  contrary  view  of  this  question  is  taken  in 
Steel  V.  Kurtz,  28  Oh.  St.  191. 

(-=)  43  111-  338. 

C)  Chicago  V.  Scholten,  75  111.  468;  Atchison,  T.  &  S.  F.  R.R.  Co.  v. 
Weber,  33  Kas.  543  ;  Johnston  v.  Cleveland  &  T.  R.R.  Co.,  7  Oh.  St.  336. 
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plaintiff  to  recover,  it  is  not  necessary  that  he  should  have 
had  a  legal  claim  for  support  on  the  deceased.(''') 

§  580.  Evidence — Family  circumstances. — That  the  con- 
ditions and  circumstances  of  the  plaintiff  cannot  be  shown 
to  increase  or  diminish  the  damages  is  the  doctrine  ap- 
proved by  the  best  authorities.  The  question  is  ably 
considered  bv  Coolev,  C.  T.,  in  Chicairo  &  N,  \V.  Rv. 
Qo.v.  Bayfield, C")  where  the  learned  judge  said:  "The 
damages  recoverable  in  a  case  of  this  nature  are  by  the 
statute  to  be  assessed  with  reference  to  the  pecuniary 
injuries  resulting  from  such  death  to  the  wife  and  next  of 
kin  of  such  deceased  person.  They  have  no  regard  to  the 
needs  of  the  person  designated,  or  to  any  moral  obligation 
which  may  have  rested  upon  the  deceased  to  supply  their 

wants What  the  family  would  lose  by  the  death 

would  be,  what  it  was  accustomed  to  receive,  or  had 
reasonable  expectation  of  receiving,  in  his  lifetime  ;  and  to 
show  that  the  family  was  poor  has  no  tendency  towards 
showing  whether  this  was  or  was  likely  to  be  large  or  small." 
In  Illinois  C.  R.  R.  Co.  v.  Baches  (')  it  was  held  erroneous 
for  the  court  below  to  refuse  to  instruct  the  jury  that  the 
pecuniary  circumstances  of  the  plaintiff  and  her  infant 
daughter,  and  the  fact  that  the  plaintiff  had  a  deformity 
of  her  hand,  could  not  increase  or  diminish  the  amount  of 
damages  under  the  statute,  the  court  saying  :  "  How  she 
has  lost  more  money  by  being  crippled  than  if  she  had 
not  been,  by  the  death  of  her  husband,  is  not  to  our 
minds  in  any  wdsc  apparent.  The  question  is  how  much 
has  she  lost  in  a  pecuniary  view,  and  the  jury  should  be 
required  to  assess  damages  in  this  class  of  cases  alone  on 


(")  Railroad  C J.  ?'.  Barron,  5  Wall.  90;  Grotenkemper  ?-.  Harris,  25  Oh. 
St.  510. 

('')  37  Mich.  205,  214. 
Cj  55  111-  379.  3^9- 


§  5^1.  PROBABLE    DURATION    OF    LIFE.  21  7 

that  basis."  (•■')  But  in  Wisconsin  it  has  been  held  that 
a  widow,  suing  as  administratrix  of  her  deceased  husband, 
may  show  the  number  of  children  dependent  upon  her,('') 
and  that  she  had  no  other  means  of  support  than  the 
deceased.  C)  An  apparent  exception  t-o  this  principle 
exists  in  the  rule,  which  permits,  in  the  case  of  the  death 
of  minors,  the  condition  of  the  parents  to  be  given  in 
evidence  ;('')  and  in  the  case  of  the  death  of  a  mother, 
the  poor  health  of  minor  children. (')  But  the  evidence 
in  this  latter  class  of  cases  is  admitted,  it  would  seem,  to 
assist  the  jury  in  determining  the  probability  of  pecuniary 
loss  to  the  plaintiff:  thus,  if  the  father  is  poor,  the  prob- 
ability is  great  that  he  would  have  required  the  services  of 
the  son  ;  if  well-to-do,  the  probability  is  equally  great  that 
he  would  have  derived  no  pecuniary  benefit  from  the 
service  of  his  son  ;  and  if  the  children  are  in  poor  health 
the  mother's  services  are  the  more  requisite. C") 

§  581.  Probable  duration  oflife.— As  the  probable  dura- 
tion of  the  life  of  the  deceased  is  one  of  the  elements  to  be 
considered  by  the  jury  in  their  award  of  damages  under 
the  statute,  mortality  tables  may  be  introduced  in  evi- 
denced^)    But  they  must  be  allowed  no  more  effect  than 

(")  See  to  the  same  effect  Chicago  &  N.  W.  R.!l^.  Co.  v.  Moranda,  93  111. 
302  ;  Pennsylvania  R.R.  Co.  v.  Butler,  57  Pa.  335  ;  Mansfield  Coal  Co.  7/. 
McEnery,  91  Pa.  185.  A  contrary  ruling  in  Kansas  P.  Ry.  Co.  v.  Cutter, 
19  Kas.  83,  cannot  be  regarded  as  well  considered. 

('')  Mulcairns  v.  Janesville,  67  Wis.  24  ;  ace.  in  Nebraska ,  Kerkow  v. 
Bauer,  15  Neb.  150. 

C)  Annas  v.  Milwaukee  &  N.  R.R.  Co.,  67  Wis.  46. 

('')  Barley  v.  Chicago  &  A.  R.R.  Co.,  4  Biss.  430  ;  Chicago  v.  Powers,  42 
111.  169;  Opsahl  V.  Judd,  30  Minn.  126;  Ewen  v.  Chicago  &;  N.  W.  Ry. 
Co.,  38  Wis.  613. 

('■)  McKeigue  v.  Janesville,  68  Wis.  50. 

(')  But  see  the  remarks  of  Cooley,  C.  J.,  upon  the  admission  of  this  kind 
of  evidence  in  this  class  of  cases,  in  Chicago  &  N.  VV.  Ry.  Co.  v.  Bayfield, 
37  Mich.  205,  215. 

(^')  Rowley  v.  London  &  N.  W.  Ry.  Co.,  L.  R.  8  Ex.  221  ;  David  v.  South- 
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to  prove  the  probable  continuance  of  life.  In  Central 
R.R.  Co.  z;.  Thompson  (^')  Jackson,  C.  J.,  said:  "The 
tables  prepared  for  life  insurance  do  not  contemplate  at  all 
ability  to  work,  and  how  long  that  ability  will  continue, 
and  how  much  it  will  decrease  as  age  increases,  but  those 
tables  only  calculate  life's  duration,  however  feeble  and 
incapable  of  labor  that  life  will  be  in  old  age."  So  any 
disease  of  the  deceased  that  would  tend  to  shorten  his  life, 
may  be  shown  upon  the  question  of  the  probable  con- 
tinuance of  life.  Thus  it  may  be  proved  that  the  deceased 
was  suffering  from  a  pulmonary  disease. Q 

§  582.  Excessive  verdicts. — Verdicts  given  under  this 
statute  have  very  properly  in  some  cases  been  held  ex- 
cessive. In  Mclntyre  v.  New  York  C.  R.R.  Co.,^^)  the 
deceased  was  a  widow  nearly  fifty  years  old,  and  left 
three  children — two  married,  and  living  by  themselves. 
Her  services  would  command  $i  per  day,  besides  board. 
Her  expectation  of  life  by  the  tables  was  ten  years.  The 
jury  found  a  verdict  for  $3,500.  It  was  held  that  in  all 
probability,  before  ten  years  expired,  she  would  have  be- 
come dependent  on  the  children,  and  that  the  verdict 
was  therefore  excessive.  In  Lehman  v.  Brooklyn, (*^) 
where  the  suit  was  by  the  father  for  the  death  of  his  son 
four  and  a  half  years  old,  and  the  verdict  w^as  for  $1,500, 
the  damages  were  held  to  be  excessive,  since  for  ten  years 
deceased  would  have  been  a  burden,  and  for  the  next 


western  R.R.  Co.,  41  Ga.  223;  Georgia  R.R.  Co.  v.  Pittman,  73  Ga.  325  ; 
Donaldson  v.  Mississippi  &  M.  R.R.  Co.,  18  la.  280;  Schefflert/.  Minneapolis 
&  St.  L.  Ry.  Co.,  32  Minn.  518;  Sauter  ta  New  York  C.  &  H.  R.  R.R.  Co., 
66  N.  Y.  50 ;  Mulcairns  v.  Janesville,  67  Wis.  24 ;  McKeigue  v.  Janesville, 
68  Wis.  50. 

(")  76  Ga.  770,  783. 

(•')  Columbus  &  W.  Ry.  Co.  v.  Bridges,  86  Ala.  448. 

(-)  47  Barb.  515. 

(■'>  29  Barb.  234. 
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seven  would  have  done  well  if  he  supported  himself,  and 
that  the  damages  should  therefore  have  been  nominal. 
In  Mitchell  v.  New  York  C.  R.R.  Co.,(")  the  deceased 
was  a  wife  twenty  years  old.  There  was  no  proof  of 
special  damage,  nor  any  evidence  of  her  capabilities, 
mental  or  physical,  nor  of  her  situation  and  circum- 
stances in  life,  nor  iiow  she  could  be  of  benefit  to  her 
husband  and  next  of  kin.  A  verdict  of  $4,000  was  held 
to  be  unauthorized  by  the  proof.  A  discussion  of  the 
correctness  of  a  verdict  of  $5,000,  where  deceased  was 
unmarried  and  without  children,  but  left  next  of  kin,  is 
to  be  found  in  Bierbauer  v.  New  York  C.  R.R.  Co,(^') 
But  the  damages  v/ere  declared  insufficient  in  Mariani  v. 
Dougherty,('')  where  the  deceased,  being  a  house-painter 
and  paper-hanger,  fifty-six  years  old,  who  made  from  four 
to  seven  dollars  a  day,  had  four  sons  and  one  daughter, 
all  of  age,  except  one  son  ten  years  old  being  with  and 
dependent  upon  his  father.  The  jury  gave  a  verdict  of 
$200.  It  was  held  a  "  mockery  of  justice  "  to  assess  the 
damages  so  low. 

§  583.  Reduction  of  damages. — That  the  acquisition  of 
property  by  the  plaintiff  from  the  death  of  the  deceased 
cannot  be  shown  in  diminution  of  damages  is  apparent, 
from  the  consideration  that  there  is  no  advantage  ob- 
tained, since  the  property  would  ultimately  vest  in  the 
plaintiff  on  the  natural  death  of  the  deceased,  and  that  it 
is  for  the  intermediate  pecuniary  loss  that  the  action  is 
given  by  the  statute.('^)  In  Sherlock  v.  Ailing.^)  an 
action  brought  under  the  statute,  the  question  was  raised 
whether  the  receipt  of  a  sum  of  money  by  the  persons 
for  whose  benefit  the  action  was  prosecuted,  on  account 


(»)  2  Hun  535.  C)  15  Hun  559.  (<=)  46  Cal.  26. 

(<!)  Terry  v.  Jevvett,  78  N.  Y.  338.  (")  44  Ind.  184,  200. 
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of  a  policy  of  insurance  on  the  life  of  the  deceased,  could 
be  shown  to  reduce  the  amount  of  the  recovery,  and  it 
was  held  that  it  could  not,  the  court  saying- :  "  To  allow 
such  a  defense  w^ould  defeat  actions,  under  the  law,  when 
the  party  killed  had,  by  his  prudence  and  foresight,  made 
provision  or  left  means  for  the  support  of  his  wife  and 
children  ;  and  the  wrong-doer  would  thus  be  enabled  to 
protect  himself  against  the  consequences  of  his  own 
wrongful  act."('')  Nor  can  the  damages  recoverable  by 
a  husband  for  the  death  of  his  wife  be  reduced  by  show- 
ing that  he  has  married  a  second  wife  who  performs  the 
services  formerly  performed  by  the  first  wife.(^) 

§  584.  Exemplary  damages.— Exemplary  damages  can- 
not generally  be  recovered  in  actions  for  death. C")  So  ^'n 
Conant  v.  Griffin('^)  it  was  said  to  be  erroneous  to  admit 
evidence  as  to  the  wealth  of  the  defendant,  with  a  view  to 
giving  exemplary  damages  in  an  action  under  the  stat- 
ute. In  some  States,  however,  such  damages  are  ex- 
pressly allowed  by  the  statute.  (®) 

§585.  Contributory  negligence.— "' In  England  it  has 
been  held  that  the  rule  of  the  common  law  is  applicable 


(•■')  Ace.  Western  &  A.  R.R.  Co.  v.  Meig-s,  74  Ga.  857  ;  Althorf  v.  Wolfe, 
22  N.  Y.  355  ;  North  Pennsylvania  R.R.  Co.  v.  Kirk,  90  Pa.  15  ;  Harding  v. 
Townshend,  43  Vt.  536,  where  the  case  of  Hicks  v.  Newport,  A.  &  H.  Ry, 
Co.,  4  B.  &  S.  403,  a  Nisi  Prius  case,  holding-  the  opposite  doctrine,  is  ad- 
versely commented  on. 

('')  Davis  V.  Guarnieri,  45  Oh.  St.  470. 

(■ )  Smith  V.  London  &  N.  W.  Ry.  Co.,  2  E.  &  B.  69  ;  Louisville  &  N.  R.P . 
Co.  V.  Orr,  8  So.  Rep.  360  (Ala.);  Thompson  v.  Louisville  &  N.  R  R.  Co., 
8  So.  Rep.  406  (Ala.);  Kansas  P.  R.R.  Co.  v.  Miller,  2  Col.  442;  Pennsyl- 
vania R.R.  Co.  V.  Henderson,  51  Pa.  315. 

C)  48  III.  410. 

(')  Myers  v.  San  Francisco,  42  Cal.  215  ;  Chiles  v.  Drake.  2  Met.  (Ky.) 
146;  Bowler  v.  Lane,  3  Met.  (Ky.)  311  ;  Kentucky  C.  R.R.  Co.  v.  Gastineau, 
83  Ky.  119;  Kansas  City,  F.  S.  &  M.  R.R.  Co.  v.  Daughtry.  88  Tenn.  721  ; 
March  v.  Walker,  48  Tex.  372. 


§5^5-  CONTRIBUTORY    NEGLIGEiNXE.  22  1 

to  this  statute  ;  that  the  action  is  to  be  treated  as  if  the 
injured  party  had  brought  it ;  and  that,  if  his  negligence 
contributed  to  the  disaster,  the  plaintiff  cannot  recover.' 
Such,  too,  is  the  doctrine  in  this  country.  So,  in  New 
York,  where  a  lunatic,  in  charge  of  his  father,  was  killed 
by  being  run  over  by  a  railway  car ;  but  it  appeared  that 
his  death  was  owing,  not  to  the  negligence  of  the  railway 
company  or  its  agents,  but  to  the  carelessness  of  the  father 
of  the  lunatic,  it  was  held  that  no  recovery  could  be 
had.'**  But  in  Texas  it  has  been  held  that  killing  a  man 
by  making  him  drink  three  pints  of  whiskey  was  action- 
able, though  the  experiment  was  made  with  the  consent  of 
the  deceased.  ('') 

'  Tucker  v.  Chaplin,  2  Car.  &  Kir.        ^  willetts  v.  Buffalo  &  R.  R.R.  Co., 
730.  14  Barb.  585. 


(")  McCue  V.  Klein,  60  Tex.  i( 
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§  586.  Rules  adopted  in  admiralty.— At  common  law,  if 
the  plaintiff  is  not  in  fault,  he  recovers  substantial  dam- 
ages. On  the  other  hand,  if  the  defendant  can  show  him 
to  have  been  guilty  of  contributory  negligence,  he  recov- 
ers nothing.  There  is  no  attempt  to  apportion  the  loss. 
In  courts  of  admiralty,  on  the  other  hand,  where  both 
parties  are  in  fault,  the  rule  is  wholly  different ;  though 
not  strictly  within  the  scope  of  this  treatise,  it  may  be 
advantageous  here,  having  disposed  of  the  subject  of  torts 
at  common  law,  to  consider  briefly  the  effect  of  a  different 
system  of  rules. 

§  587.  Collision— Division  of  loss. — In  cases  of  collision, 
where  both  vessels  are  in  fault  the  sums  representing  the 
damage  sustained  by  each,  are  added  together  and  the 
aggregate  divided  between  the  two.  This  is  in  effect  de- 
ducting the  lesser  from  the  greater,  and  dividing  the  re- 
mainder. The  effect  of  this  rule  is  that  the  vessel  least 
injured  contributes  to  the  extent  of  half  this  remainder 
to  the  loss  of  the  other  vessel.  Thus  if  one  vessel  is  in- 
jured to  the  extent  of  $25,000,  and  the  other  to  the 
(222) 
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extent  of  $75,000,  the  first  will  contribute  $25,000  to  the 
loss  of  the  latter.  But  this  rule  is  applicable  only  where 
both  vessels  have  been  injured.  If  one  in  fault  has  sus- 
tained no  injury,  it  is  liable  for  half  the  damage  sustained 
by  the  other,  though  that  other  was  also  in  faulty)  The 
rule  is  applied  also  in  the  case  of  persons  injured  by  a 
collision.  In  McCord  v.  The  Tiber,(^)  the  Tiber  having 
got  aground,  a  line  was  stretched  across  the  main  chan- 
nel of  the  river  to  aid  in  getting  her  off.  The  plaintiff 
was  piloting  a  raft  down  the  river,  and  was  struck  in  the 
back  by  the  rope,  and  injured.  It  was  held  that  both 
parties  were  in  fault.  The  court  said  :  "  When  both 
parties  are  in  fault,  the  court  apportions  the  damages 
between  them,  according  to  justice  and  equity,  having 
due  regard  to  the  degree  of  negligence  imputable  to  each  ; 
so  that,  in  admiralty,  a  party  in  fault  may  recover  of  an- 
other party  whose  negligence  contributed  to  cause  the 
injury,  a  portion  of  the  damages,  while,  at  common  law, 
a  defendant  must  pay  all  damages,  or  none."  So  where 
by  a  collision  between  vessels  mutually  at  fault  a  seaman 
on  one  of  the  vessels  is  injured,  he  may  recover  compen- 
sation from  the  other  vessel,  but  only  for  half  his  loss.C') 


(»)  The  Agra  &  Elizabeth  Jenkins,  4  Moore  P.  C.  (N.  S.)  435  ;  The  Singa- 
pore and  Hebe,  4  Moore  P.  C.  (N.  S.)  271  ;  The  Catharine  v.  Dickinson,  17 
How.  170  ;  Union  S.  S.  Co.  v.  New  York  S.  S.  Co.,  24  How.  307  ;  The  Morn- 
ing Light,  2  Wall.  550;  The  Continental,  14  Wall.  345  ;  The  Sapphire,  18 
Wall.  51  ;  The  Sunnyside,  91  U.S.  208,  215  ;  The  America,  92  U.  S.  432  ; 
The  Stephen  Morgan,  94  U.  S.  599;  The  Manitoba,  122  U.  S.  97;  The 
Pavonia,  23  Blatch.  403  ;  The  Frisia,  24  Blatch.  40;  Ralston  v.  The  State 
Rights,  Crabbe  C.  C.  22;  The  Monticello,  i  Lowell  184;  The  Clover,  i 
Lowell  342  ;  Foster  v.  The  Miranda,  6  McLean  221  ;  Lucas  v.  The  Thomas 
Swann,  6  McLean  282  ;  Cannon  v.  The  Potomac,  3  Woods  158  ;  The  Ala- 
bama, 4  Woods  48 ;  La  Champagne,  43  Fed.  Rep.  444. 

('')  6  Biss.  409.  In  this  case,  the  plaintiff  was  47  years  old,  and  had  a  family 
of  five  children.  The  accident  disabled  him  from  following  his  business  as  a 
pilot.     It  was  held  that  he  was  entitled  to  $2,500. 

('^)  The  Queen,  40  Fed.  Rep,  694. 
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The  rule  of  division  of  damages  prevails  also  when  the  col- 
lision is  occasioned  by  inscrutable  faultjC*)  and  in  divid- 
ing the  damages  under  this  rule,  no  regard  is  paid  to  the 
difference  in  value  between  the  vessels. (^)  But  if  the 
collision  is  the  result  of  inevitable  accident,  each  vessel, 
in  this  country,  must  bear  her  own  loss.(*') 

§  588.  Liability  to  third  parties. — Where  both  vessels  are 
in  fault,  a  party  whose  goods  are  injured  can  recover  all 
the  damages  against  the  vessel  libelled  by  him,  i.  e.,  the 
principle  of  the  division  of  the  loss  applies  only  as  between 
the  colliding  vessels.  ('^)  So  where  a  collision  occurred 
between  The  Atlas  and  The  Kate,  whereby  a  canal-boat  in 
the  tow  of  the  latter  was  injured  and  goods  were  destroyed, 
which  the  libellant  had  insured,  he  was  allowed  to  recover 
the  whole  amount  of  the  loss  against  The  Atlas,  the  only 
vessel  he  libelled. (^)  In  the  case  of  The  Juniata,(^)  it  ap- 
peared that  there  had  been  a  collision  between  The  Juni- 
ata, a  steamship,  and  a  tug-boat,  by  which  property  of  the 
United  States,  in  the  tug-boat's  tow,  was  destroyed.  Both 
the  steamship  and  the  tug  were  at  fault.  A  libel  was  filed 
against  The  Juniata  alone.  It  was  held  that  the  United 
States  could  recover  full  damages  against  it,  and  that  The 

C)  The  Comet,  i  Abb.  C.  C.  451  ;  The  John  Henry-,  3  Ware  264;  The 
Nautilus,  I  Ware,  2d  ed.  529;  The  David  Dows,  16  Fed.  Rep.  154.  But 
contra,  that  where  there  is  a  reasonable  doubt  as  to  which  vessel  was 
to  blame  there  can  be  no  recovery  ;  The  Breeze,  6  Ben.  14,  jZ^^r  Blatchford, 
J.;  The  Summit,  2  Curt,  i^o,  per  Curtis,  J. 

('')  The  Nautilus,  i  Ware,  2d  ed.  529. 

(')  Stainback  v.  Rae,  14  How.  532  ;  The  Grace  Girdler,  7  Wall.  196  ;  The 
Sunnyside,  91  U.  S.  208,  215;  The  J.  L.  Haslirouck,  14  Blatch.  30;  The 
City  of  Paris,  14  Blatch.  531  ;  Ward  v.  The  Fashion,  Newb.  Adm.  8;  The 
Nautilus,  I  Ware,  2d  ed.  529. 

(•')  The  Bernina,  13  App.  Cas.  i  ;  Holland  v.  Brown,  35  Fed.  Rep.  43. 
The  Britannic,  39  Fed.  Rep.  395. 

(••)  The  Atlas,  93  U.  S.  302.  In  Scotland,  the  loss  is  apportioned  in  such 
a  case.     Hay  v.  Le  Neve,  2  Shaw  H.  L.  395 ;  The  Washington,  5  Jur.  1067. 

(0  93  U.  S.  337. 
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Juniata's  claim  against  the  tug-boat  must  be  settled 
in  other  proceedings.  Swayne,  J.,  said  :  "  We  should  ad- 
judge that  half  the  amount  should  be  paid  by  the  tug, 
and  the  other  half  by  the  steamer ;  but  that  the  libel  of 
the  United  States  is  against  the  steamer  alone.  The  tug, 
therefore,  cannot  be  reached  in  this  proceeding.  But  the 
offence  being  a  marine  tort,  and  both  being  guilty,  they 
are  liable  severally,  as  well  as  jointly,  for  the  entire  amount 
of  the  damages."  In  The  Alabama  and  The  Gamecock, (") 
on  the  other  hand,  it  appeared  that  the  libellant's  vessel 
had  been  injured  by  a  collision  between  the  tow-boat  of 
his  vessel,  The  Gamecock,  and  the  steamer  Alabama,  both 
being  in  fault.  The  Alabama  was  bonded  in  $100,000, 
The  Gamecock  in  $10,000.  Both  offending  vessels  being 
before  the  court,  it  was  held  that  judgment  should  be  en- 
tered against  each  for  a  half;  but  if  the  libellant  could 
not  recover  against  one  all  the  damage,  he  could  then 
proceed  against  the  other.(^) 

§  589.  Consequential  damages. — Conjectural  damages 
must  be  excluded. C')  But  necessary  incidental  expenses 
and  losses  are  allowed,  such  as  loss  of  wages,  and  damage 
to  the  vessel  from  efforts  to  save  her  at  the  time  of  the 
collision, ('^)  salvage  expenses,  charges  for  wharfage  while 

(")  92  U.  S.  695.  The  cases  of  The  Milan,  i  Lush.  388,  and  The  Atlas, 
4  Ben.  27,  10  Blatch.  459,  which  adopt  the  rule  of  division  of  loss,  were 
cited.  The  court  said  of  them  :  "  It  does  not  appear  that  any  difficulty  arose 
irom  the  inability  of  either  of  the  condemned  parties  to  pay  their  share  of  the 
loss.  No  such  inability  seems  to  have  existed.  And  when  it  does  not  exist, 
the  application  of  the  moiety  rule  operates  justly  as  between  the  parties  in 
fault,  and  works  no  injury  to  others.  It  is  only  when  such  inability  exists 
that  a  different  result  takes  place.  The  cases  quoted,  therefore,  may  have 
been  well  decided  and  yet  furnish  no  precedent  for  the  case  under  consid- 
eration." 

Q')  Ace.  The  Frisia,  24  Blatch.  40 ;  The  Queen,  40  Fed.  Rep.  694. 

C)  The  Blossom,  Olcott  188  ;  The  Narragansett,  Olcott  246. 

('')  The  Nautilus,  i  Ware,  2d.  ed.  529;  Greenwood  v.  The  Fletcher,  42 
Fed.  Rep,  504. 
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repairing,  and  the  time  of  those  employed  in  raising  and 
clearing  out  the  vessel.C')  The  owner  of  the  vessel  in- 
jured by  the  collision  can  recover  the  expenses  incurred 
in  retaining  his  crew  and  in  attempting  to  save  the  car- 
go, (^)  and  the  expense  of  a  tug  to  tow  the  vessel  to  a 
port  of  safety,  may  be  recovered.^)  And  the  offending 
vessel  is  not  exonerated  from  full  damages,  because  after 
the  wreck  a  part  of  the  cargo  was  injured  or  lost  through 
the  efforts  of  a  third  party  to  save  it.('^)  A  vessel  is 
liable  for  personal  injuries  (including  loss  of  life,  within 
Lord  Campbell's  act),  which  are  the  natural  and  proxi- 
mate consequence  of  the  collision. (')  Where  the  plain- 
tiff's w^ife  is  killed  by  a  collision  between  two  vessels,  he 
can  recover  against  the  vessel  in  fault  by  proceeding  in 

§  590.  Limit  of  recovery. — Where  the  full  value  of  the 
vessel  is  allowed,  as  upon  a  total  loss,  nothing  further  will 
be  awarded  for  demurrage.(^)  But  where  the  vessel  was 
only  a  partial  loss,  it  was  held  otherwise  by  a  very  able 
judge,  in  a  case  where  the  repairing  of  the  vessel  had  been 
a  prudent  course,  and  the  necessary  repairs  and  demurrage 
together  exceeded  the  value  of  the  vessel  at  the  time  of 
the  loss.(^) 

§  591.  Reduction  of  damages. — It  is  no  defense  to  a 
suit  for  collision  that  the  loss  has  been  paid  by  the  under- 
writers.    The  trespasser  has  no  concern  with  the  con- 


(")  Vantine  ?/.  The  Lake,  2  Wall.  Jr.  52. 

(»>)  Hoffman  v.  Union  Ferry  Co.,  68  N.  Y.  385. 

C)  The  Benjamin  F.  Hunt,  Jr.,  34  Fed.  Rep.  816. 

(■')  The  Narraj^ansett,  Olcolt  246. 

(•)  The  George  and  Richard,  L.  R.  3  Adm.  466;  24  L.  T.  R.  717. 

(f)  The  Sea  Gull,  Chase  145. 

(")  The  Columbus,  3  W.  Rol).  158. 

C")  The  Glaucus,  i  Lowell  366. 
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tract  with  the  insurer.  (*)  Where,  in  a  case  of  collision,  a  de- 
cree has  been  obtained  abroad  against  the  offending  vessel, 
but  for  an  amount  less  than  the  actual  loss,  in  an  action 
here  for  the  rest  of  the  loss,  against  the  insurance  com- 
pany in  which  the  injured  vessel  was  insured,  the  amount 
recovered  abroad  is  to  be  deducted  from  the  gross  dam- 
age only,  and  not  from  the  loss  adjusted  as  a  partial 
loss  by  deducting  one-third  new  for  old.('') 

§  592.  Partial  loss. — The  general  principle  followed  by 
the  admiralty  courts  in  cases  of  collision  is,  that  the 
damages  to  be  assessed  against  the  offending  vessel  must 
be  sufficient  to  restore  the  other  to  the  condition  she  was 
in  at  the  time  of  collision,  if  restoration  is  practicable. 
The  reasonable  expense  of  repairing  the  vessel  is  there- 
fore recoverable  in  case  of  partial  loss,(*')  even  if  the  ves- 
sel is  in  some  respects  stronger  and  more  valuable  after 
the  repairs  than  she  was  before  the  collision.  The  rule 
of  one-third  new  for  old  does  not  apply  in  case  of  col- 
lision.C^)  The  owner  cannot  sell  the  vessel  as  she  lies,  de- 
duct the  price  from  her  value  before  the  collision,  and  re- 
cover the  difference.^)     But  the  permanent  depreciation 


(»)  Yates  V.  Whyte,  4  Bing.  N.  C.  272  ;  The  Monticello  v.  Mollison,  17  How. 
152  ;  The  Atlas,  93  U.  S.  302,  310. 

O")  Dunham  v.  New  England  M.  L  Co..  i  Lowell  253. 

C)  Heard  v.  Holman,  19  C.  B.  N.  S.  i;  The  Black  Prince,  Lush.  Adm.  568  ; 
The  Gazelle,  2  W.  Rob.  279;  The  Clyde,  Swabey  23;  The  Inflexible,  Swa- 
bey  200;  The  Catharine  v.  Dickinson,  17  How.  170;  The  Granite  State,  3 
Wall.  310  ;  The  Baltimore,  8  Wall.  377  ;  The  Atlas,  93  U.  S.  302,  307  {sevtble)  ; 
The  Blossom.  Olcott  188;  The  Lotty,  Olcott  329;  The  Narragansett,  Olcott 
388  ;  The  New  Jersey,  Olcott  444  ;  The  Rhode  Island,  Olcott  505  ;  The  City 
of  Chester,  34  Fed.  Rep.  429;  Seabrook  v.  Raft  of  R.R.  Cross-ties,  40  Fed. 
Rep.  596  ;  Comerford  v.  The  Melvina,  43  Fed.  Rep.  77  ;  Minor  v.  The  Pica- 
yune, 13  La.  Ann.  564;  Atchison  t/.  The  Doctor  Franklin,  14  Mo.  63;  Mail- 
ler  V.  Express  Propeller  Line,  61  N.  Y.  312. 

(<■)  The  Pactolus,  Swabey  173  ;  The  Catharine  v.  Dickinson,  17  How.  170 ; 
The  Baltimorc,8  Wall.  377  (semble). 

(")  The  Catharine  z/.  Dickinson,  17  How.  170. 
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in  value  is  an  item  of  compensation,  in  addition  to  the 
cost  of  repairs.^) 

§  593.  Earnings  of  the  vessel.— No  compensation  can  be 
recovered  for  the  loss  of  uncertain  and  contingent 
profits. (^)  But  in  the  sense  of  earnings  of  which  the 
vessel  is  certainly  deprived  during  the  repairs,  they  are 
allowed. C")  So  in  the  case  of  Heard  v,  Holman,('')  the 
general  measure  of  damages  is  declared  by  Erie,  C.  J., 
approving  the  rule  there  recognized  in  admiralty,  to  be 
"  the  expenses  of  repairs  rendered  necessary  by  the  col- 
lision, and  also  compensation  for  the  loss  of  profits  they 
would  have  made  from  the  use  of  their  vessel  if  the  col- 
lision had  not  occurred."  Where  a  vessel  is  engaged  in 
carrying  freight  at  the  time  of  the  collision,  the  rate  of 
freight  she  could  have  earned,  deducting  expenses,  dur- 
ing the  time  required  for  repairing,  is  a  proper  measure 
of  damages  ;  and  if  she  were  not  carrying  freight  at  the 
time,  but  might  have  been  chartered  during  the  period 
of  the  repairs,  the  market  price  of  the  hire  of  the  vessel 
affords  a  rule.(*)     In  the  absence  of  direct  evidence  of 

(»)  The  Favorita,  4  Ben.  132  ;  The  Transit,  4  Ben.  138. 

Q')  The  Clarence,  3  W.  Rob.  283 ;  Smith  v.  Condry,  i  How.  28  ;  The 
Vaughan  and  Telegraph,  2  Ben.  47  ;  The  Ocean  Queen,  5  Blatch.  493  ;  Steam- 
boat Co.  7/.  Whilldin,  4  Harr.  228  ;  Cummins  z^.  Presley,  4  Harr.  315  ;  Minor 
V.  The  Picayune,  13  La.  Ann.  564. 

(■^j  The  Argentino,  14  App.  Cas.  519  (H.  of  L.);  The  Black  Prince,  Lush. 
Adm.  568;  The  Gazelle,  2  W.  Rob.  279;  The  Inflexible,  Swabey  200;  Will- 
iamson ■?/.  Barrett,  13  How.  loi  ;  The  Rhode  Island,  i  Abb.  Adm.  100;  2 
Blatch.  113;  The  M.  M.  Caleb,  10  Blatch.  467  ;  The  Narragansett,  Olcott 
388  ;  Vantine  v.  The  Lake,  2  Wall.  Jr.  52 ;  The  James  A.  Dumont,  34  Fed. 
Rep.  428.  A  similar  rule  prevails  in  the  common-law  courts.  Shelbyville 
L.  B.  R.R.  Co.  V.  Lewark,  4  Ind,  471  ;  as  also  in  the  analogous  case  ol'the  de- 
tention of  a  vessel  from  an  unlawful  obstruction  to  the  navigation.  Jolly  z/. 
Terre  Haute  D,  B.  Co.,  6  McLean  237. 

(■')  19  C.  B.  N.  S.  I. 

(•J  Star  of  India,  i  P.  D.  466  ;  Williamson  v.  Barrett,  13  How.  loi  ;  The 
Colorado,  i  Bro.  Adm.  411  ;  Tlic  Slromless,  i  Low.  153;  Maillcr  v.  Express 
Propeller  Line,  61  N.  Y.312. 
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earnings,  it  has  been  said  that  interest  on  the  value  of 
the  vessel  may  be  allowed  for  the  time  occupied  in  re- 
pairing. (*)  The  rate  of  demurrage  in  the  charter-party 
of  the  injured  vessel,  being  res  i7iter  alios,  is  not  evidence 
of  the  value  of  her  use.C*)  The  allowance  must  not  ex- 
tend beyond  the  time  necessarily  lost  ;(")  but  if  the  dam- 
age was  such  as  to  make  it  reasonable  to  go  into  port  for 
repairs  before  proceeding  with  the  voyage,  the  loss  of 
time  thereby  caused  may  be  compensated.  C^) 

§  594.  Total  loss. — If  the  injured  vessel  is  a  total  loss, 
her  market  value  at  the  time  will  be  the  criterion  of 
damages.  C')  Where  the  vessel  was  a  total  loss,  and  was 
raised  at  an  expense  of  $1,000,  it  was  held  that  this  sum, 
less  the  amount  for  which  the  wreck  was  sold,  could  be 
recovered,  as  it  could  only  be  ascertained  by  raising  the 
vessel  that  she  was  a  total  loss.(^)  But  if  it  would  cost 
more  to  raise  a  sunken  vessel  than  the  wreck  would  be 
worth,  the  plaintiff  can  recover  as  for  a  total  loss  without 
raising  her.(^) 

§  595-  Value  of  the  vessel.— In  The  Granite  State  (^)  it 
was  said  that  there  is  no  established  market  value  for 
boats,  barges,  and  other  articles  of  that  description,  as 
in  the  case  of  grain,  cotton,  or  stock,  and  their  loss 
cannot  be  measured  by  the  ratio  of  their  profits,  since 
the   loss  of  an  old   hulk  of  little  value,  which  was  mak- 


if)  The  Rhode  Island,  2  Blatch.  113. 

(^)  The  James  A.  Dumont,  34  Fed,  Rep.  428. 

(■=)  The  Thomas  Kiley,  3  Ben.  228  ;  Seabrook  v.  Raft  of  R.R.  Cross-tiea 
40  Fed.  Rep.  596. 

('')  Comerford  v.  The  Melvina,  43  Fed.  Rep.  "jj. 

C)  The  Ann  CaroUne,  2  Wall.  538 ;  The  Rebecca,  Blatch.  &  H.  347  ;  The^ 
New  Jersey,  Olcott  444. 

(0  The  Mary  Eveline,  14  Blatch.  497  ;  ace.  The  Empress  Eugenie,  Lush. 
Adm.  138. 

(')  Blanchard  v.  New  Jersey  S.  B.  Co.,  59  N.  Y.  292. 

0)  3  Wall.  310. 
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ing  or  might  make  considerable  profits,  might  be  sup- 
plied at  a  price  much  less  than  one  proportioned  to 
such  profits.  In  the  absence  of  a  market,  resort  may- 
be had  to  the  judgment  of  persons  acquainted  with  the 
business  and  values  involved  ;  (")  if  there  is  a  market 
value,  that  governs.(^)  In  Blanchard  v.  New  Jersey  S.  B. 
Co.C)  it  was  held,  that  evidence  of  the  value  of  other 
vessels,  with  which  the  plaintiff's  vessel  could  be  com- 
pared, was  not  admissible  to  prove  the  value  of  the  plain- 
tiff's vessel.  In  The  City  of  Alexandria  i^')  it  was  held 
that,  there  being  no  market  value,  the  cost  of  the  vessel 
mi<iht  be  shown  as  some  evidence  of  value. 

§  596.  Damage  to  cargo.— The  damages  to  the  cargo 
are  to  be  made  good.(*')  Where  it  is  a  total  loss,  its  value 
is  the  measure.(^)  This  value,  it  has  been  held  in  a  com- 
paratively early  case,  in  analogy  to  the  rule  in  the  case  of 
carriers,  was  to  be  estimated  at  the  port  of  destination,  at 
the  time  when,  in  the  ordinary  course  of  things,  it  would 
have  been  delivered.(^)  But  by  the  rule  now  prevailing, 
it  seems  settled  that  the  value  must  be  taken  at  the  port 
of  shipment,  and  on  this  sum  interest  may  be  allowed;('') 
also  the  expense  of  lading  the  cargo  and  transporting  it 
to  the  place  of  collision.  C")  This  corresponds  to  the  rule 
in  prize  cases.(')  The  general  question  has  been  con- 
sidered in  a  case  of  salvage  in  the  U.   S.  District  Court 

(»;  The  Transit,  4  Ben.  138  ;  The  Emilie,  4  Ben.  235. 

C'j  The  Colorado,  i  Bro.  Adm.  411. 

e)  59  N.  Y.  292. 

(•i)  40  Fed.  Rep.  697. 

(')  The  Narragansett,  Olcott  388. 

(fj  Porter  7'.  Allen,  8  Ind.  i. 

(k;  The  Joshua  Barker,  Abb.  A('m.  215. 

(•')  Smith  V.  Condry,  i  How.  28 ;  The  Scotland,  105  U.  S.  24. 

(>•)  The  Vaiighan  &  Telegraph,  2  Ben.  47  ;  The  Ocean  Queen,  5  Blatch. 

493- 

(')  The  Amiable  Nancy,  3  Wheat.  546,  560 ;  The  Lively,  i  Gall.  315. 
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for  the  Southern  District  of  New  York.('')  In  this  case 
the  co-Hbellants  were  owners  of  a  cargo  of  fruit  on  board 
of  the  Hbellant's  vessel,  the  Etna.  The  Colon  had  broken 
some  of  her  machinery,  and  the  Etna  rendered  her  salvage 
services  in  towing  her  into  port.  This  delayed  the  Etna, 
so  that  the  fruit  spoiled.  Choate,  J.,  held  that  the  fruit 
had,  in  effect,  been  sacrificed  at  the  request  and  for  the 
benefit  of  the  Colon.  In  regard  to  the  measure  of  dam- 
ages, after  stating  that  the  general  rule  for  property  lost 
or  destroyed  at  sea  was  its  value  at  the  port  of  shipment, 
with  the  cost  of  transportation  to  the  place  where  it  was 
lost,  the  judge  said  : 

"  It  is  true  that  this  rule  of  damages  is  firmly  established  in 
cases  of  property  lost  or  destroyed  before  it  reached  port.  It  is 
held  that  the  value  it  would  have  had,  if  it  had  reached  port  in 
safety,  cannot  be  considered  in  determiningits  value  at  the  place 
of  loss,  because  it  is  a  mere  possibility  that  it  would  have  ever 
reached  port,  even  if  it  had  not  been  lost  as  it  was  lost.  The  rule 
has  been  adopted  as  excluding  mere  speculative  profits,  and  as 
furnishing  a  convenient  and,  in  its  general  application,  a  fair 
measure  of  the  value  of  the  property  lost  or  destroyed  at  sea. 
But  there  is  no  reason  for  applying  the  rule  in  this  case.  The 
goods  did  arrive.  They  were  not  lost  at  sea.  The  question  is 
what  damage  the  owner  has  sustained  by  receiving  them  in  the 
condition  in  which  they  were  delivered  on  the  day  of  their  arrival 
instead  of  in  the  condition  they  were  in  on  the  day  when  they 

would  have  arrived  but  for  the  detention To  allow  this 

difference  in  value  to  the  owners  is  not  to  allow  them  speculative 
profits.  It  is  simply  to  allow  them  the  amount  of  loss  which,  at 
the  request  and  for  the  benefit  of  the  Colon,  the  owners  have 
suffered.  The  rule  alluded  to  has,  it  is  believed,  not  been  ap- 
plied where  goods  have  arrived  after  suffering  injury  at  sea." 

In  Dyer  v.  The  National  Steamship  Co.,(^)  the  Re- 
public of  Peru,  as  co-libellant,  claimed  damages  for  the 


(»)  Atlas  S.S.  Co.  v.  The  Colon,  not  reported  in  the  District  Court ;  reported 
on  appeal,  4  Fed.  Rep.  469;  18  Blatch.  277. 
CO  7  Ben.  395. 
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loss  of  a  cargo  of  guano  through  the  collision  of  the  li- 
bellant's  vessel  with  a  vessel  belonging  to  the  respond- 
ent. The  sale  of  guano  was  a  monopoly  belonging  to 
the  government  of  Peru.  The  guano  was  exported  by 
the  government,  and  its  exportation  by  other  parties 
was  prohibited.  Peruvian  subjects  were  allowed  to  dig 
the  guano  for  use  in  Peru  alone.  A  little  of  it  so  dug 
was  sold  in  Peru  for  $12  a  ton,  gold,  but  subject  to 
the  limitation  that  it  should  not  be  exported.  Beyond 
this,  there  was  no  market  for  it  in  Peru.  The  cargo  was 
lost  just  outside  the  harbor  of  New  York.  If  it  had 
arrived  in  New  York,  it  would  have  sold  for  $60  a  ton, 
in  gold.  Benedict,  J.,  admitting  the  general  rule  above 
stated,  held  the  principle  of  indemnity  was  a  higher  law 
to  which  the  general  rule  must  yield  ;  that  resort  to  the 
latter  in  this  ease  would  violate  the  former,  and  that, 
therefore,  the  value  at  New  York,  less  the  costs  and 
charges  which  would  have  been  incurred  from  the  time 
and  place  of  the  loss  to  its  arrival  in  New  York,  must  be 
taken  in  determining  the  loss  to  the  Republic  of  Peru. 
But  on  appeal  to  the  Circuit  Court,  this  decision  was  re- 
versed. (")  Blatchford,  J.,  after  stating  the  general  rule, 
sai  d: 

"  Indemnity  for  loss,  in  the  sense  of  the  law  of  damages,  is  in- 
demnity to  a  party  for  his  having  lost  what  he  once  had.  In 
common  speech,  a  party  may  lose  a  market,  or  may  lose  an  ex- 
pected profit.  But  that  is  not  correct  language  to  use  in  con- 
sidering the  law  of  damages.  The  value  of  this  cargo  of  guano 
at  the  time  and  place  of  loss  did  not  embrace  any  part  of  the 
profits  which  would  have  been  realized  on  the  cargo  if  it  had 
safely  reached  New  York.  It  is  impossible  to  take  the  market 
price  at  New  York  as  the  standard,  without  taking  in  the  prob- 
able and  prospective  profits.  To  say  that  this  cargo  could  have 
been  sold,  to  arrive,  or  could  have  been  easily  exchanged  for 
gold  at  a  large  price  at  the  time  and  place  of  the  loss,  does  not 

C;   14  Blatcli.  483,  490. 
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meet  the  difficulty.  Selling  the  cargo  to  arrive,  is  only  selling 
it  to  be  paid  for  if  and  when  it  arrives,  and  leaves  it  subject  to 
the  contingencies  of  the  voyage  ;  and  if  it  never  arrives,  the 
price,  which   is  a   New  York   price  and   includes  profits,  is   not 

paid The  contingency  of  a  safe  arrival  of  the  cargo  at 

New  York,  so  as  to  enable  its  owners  to  realize  their  probable  or 
prospective  profits,  was  during  the  whole  voyage  a  matter  of 
conjecture,  and  the  result  shows  that  there  was  not  any  less  peril 
so  near  to  New  York  than  during  the  prior  part  of  the  voyage. 
To  allow  such  profits  in  this  case  would  make  it  necessary  to 
allow  them,  if  the  cargo  had  been  lost  by  a  collision  close  to  the 
Chincha  Islands,  and  would  establish  a  rule  which  the  Supreme 
Court  rejected  in  Smith  v.  Condry." 

The  owners  of  the  cargo  had  cited  two  cases  in  sup- 
port of  the  proposition,  that  the  value  should  be  the 
value  in  the  port  of  destination,  less  the  cost  of  trans- 
porting it  from  the  place  where  it  was  lost  to  its  destina- 
tion. In  the  first  case.  Bourne  v.  Ashley, ('')  the  question 
arose  as  to  the  market  value  of  a  whale  converted  in  the 
Okhotsk  Sea.  In  the  second,  Swift  v.  Brownell,(^')  a 
cargo  of  oil  and  bone  had  been  lost  in  the  Arctic  Ocean 
by  collision.  It  was  held  in  both  cases  that  the  value 
must  be  ascertained  by  reference  to  the  market  value  at 
New  Bedford,  the  port  of  destination  and  the  controlling 
market  in  the  country.      Blatchford,  J.,  then  said  :(') 

"Both  of  those  cases  proceed  upon  the  principle  that,  if  there 
is  an  ascertainable  market  value  for  the  cargo  at  the  time  and 
place  of  the  loss,  that  ascertainable  market  value  is  to  govern  ; 
and  that,  if  there  is  no  such  ascertainable  market  value,  and  yet 
the  cargo  is  of  value  to  its  owner,  the  wrong-doer  cannot  escape 
by  showing  that  there  is  no  such  ascertainable  market  value. 
But  to  show  that  there  is  no  such  ascertainable  market  value,  it 
is  not  sufficient  to  show  that  the  place  of  loss  was  on  the  high 
seas,  where  traffic  does  not  take  place,  and  buyer  and  seller  do 

not  meet  in  market The  cases  of  the  whale  and  of  the 

cargo  of  oil  and  bone  were  exceptional  cases.     The  articles  in 

(f)  I  Lowell  27.  .  0*)  I  Holmes  467,  C)  At  p.  492. 
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question  in  those  cases  were  not  shipped  at  any  port  of  shipment 
where  traffic  in  them  did  or  could  take  place,  and  no  value  at 
the  time  and  place  of  loss,  predicated  upon  any  value  at  any 
port  of  shipment,  could  be  affixed  to  them.  Whales  and  their 
products  commence  their  existence  as  property  on  the  high  seas, 
and  their  value,  if  to  be  dealt  with  as  a  value  of  the  property  in 
some  market,  could  in  those  cases  be  dealt  with  only  as  a  value 
in  the  port  of  New  Bedford.  The  property  had  never  been  in  a 
port,  or  at  a  place  where  any  definite  or  ascertainable  value  had 
been  or  could  be  given  to  it  as  a  market  value.    Not  so  with  this 

cargo  of  guano The  value  of  this  guano,  at  the  time  and 

place  of  loss,  based  on  its  value  in  Peru,  can,  I  think,  be  ascer- 
tained from  the  evidence  in  such  manner  as  to  give  to  its  owner 
such  fair  indemnity,  and  yet  not  limit  it  to  the  recovery  of  only 
$1,424.25,  as  the  expense  of  shipment,  with  no  value  in  the 
guano  itself.  This  can  be  done  without  conflicting  with  the 
general  rule.  Because  the  Peruvian  government  paid  nothing 
for  the  guano,  it  does  not  follow  that  no  value,  as  substantially 
a  market  value  of  it  in  Peru,  can  be  ascertained." 

He  then  said  that  this  value  must  not  be  based  on 
exceptional  sales,  but  on  the  testimony  of  experts,  and  re- 
ferred to  that  of  Mr.  Hobson,  who,  in  answer  to  a  ques- 
tion as  to  what  he  considered  the  value  of  such  an  arti- 
cle as  guano  in  Peru,  in  reference  to  the  net  proceeds  of 
its  sale  in  the  United  States,  replied,  that,  looking  to  a 
fair  average  profit,  he  should  think  it  would  be  worth 
from  10  to  12  per  cent,  off  from  the  net  proceeds.  The 
judge  then  said  : 

"  The  government  of  Peru,  in  respect  to  its  guano,  was  a  mer- 
chant, exporting  it  and  selling  it  in  the  market  of  New  York, 
and  making  a  mercantile  profit  on  it.  To  be  sure,  the  govern- 
ment made  a  larger  profit  on  it  than  the  mere  mercantile  profit, 
and  v/bich  larger  profit  included  the  mercantile  profit ;  but  the 
value  in  Peru,  which  is  to  be  ascertained,  is  the  value  of  the 
guano  as  an  article  to  be  dealt  with  there  by  a  merchant  seeking 
to  export  it,  and  realize  only  a  fair  mercantile  profit  on  it.  That 
value  is  the  proper  value  in  this  case,  and  can  be  readily  ascer- 
tained in  tlic  method  testified  to  by  Mr.  Hobson In  every 
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case,  where  market  value  abroad  is  sought  to  be  ascertained, 
and  there  is  no  standard  by  sales  abroad,  that  method  of  ascer- 
taining such  market  value,  or  its  equivalent,  must  be  resorted 
to,  which,  under  all  the  circumstances  of  the  particular  case, 
furnishes  the  nearest  approach  to  such  value  abroad,  as  that  a 
fair  mercantile  profit,  and  no  more  and  no  less,  will  be  allowed 
to  the  merchant,  in  view  of  the  net  proceeds  at  the  place  of  im- 
portation." 

§  597-  Costs  and  interest. — In  admiralty,  costs  are  in  the 
discretion  of  the  court.('')  Interest  is  allowed  as  in  ac- 
tions at  common  la\v.(^) 

§  598.  Stipulations. — The  judgment  in  admiralty  cannot 
generally  exceed  the  amount  of  the  stipulation  given  for 
the  discharge  of  the  vessel,  for  that  is  all  that  is  within 
the  jurisdiction  of  the  court. (°)  And  a  stipulator,  unless 
personally  guilty  of  default  or  contumacy,  cannot  be  held 
liable  for  more  than  the  amount  of  his  stipulation  ;  even 
on  appeal,  the  costs  recoverable  are  limited  to  the  stipula- 
tion for  costs  and  the  appeal  bond.('^)  The  stipulated 
sum  cannot  be  increased  by  the  allowance  of  interest.(*) 

§  599-  Other  torts  in  admiralty — Division  of  loss. — The 
measure  of  damages  in  an  action  of  tort  brought  in  an 
admiralty  court  offers  in  general  no  peculiarity  in  the 
measure  of  damages.  But  the  rule  of  the  division  of  loss 
has  lately  been  held  to  apply  in  the  case  of  personal  torts. 
As  a  result,  a  party  suing  in  an  admiralty  court  for  any 
tort,  though  he  was  guilty  of  contributory  negligence,  is 
allowed  to  recover  for  half  his  loss. 


C)  The  Sapphire,  18  Wall.  51. 

C)  The  Hebe,  2  W.  Rob.  530;  The  Swallow,  Olcott  334;  The  James  A. 
Dumont,  34  Fed.  Rep.  428. 

(' j  The  Webb,  14  Wall.  406. 

C)  The  Wanata,  95  U.  S.  600. 

0  Hemmenway  v.  Fisher,  20  How.  255  ;  The  Ann  Caroline,  2  Wall.  538. 
But  in  The  Manitoba,  122  U.  S.  97,  the  amount  allowed  seems  to  have  been 
the  amount  of  the  stipulation  bond,  with  interest. 
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This  doctrine  was  first  laid  down  by  the  Supreme 
Court  of  the  United  States  in  Atlee  v.  Packet  Co.,^*) 
where  the  plaintiff  sued  for  injury  to  his  vessel  by  an  ob- 
struction placed  in  the  river  by  the  defendant.  The 
plaintiff  himself  was  in  fault,  though  not  perhaps  to  so 
great  a  degree  as  would  have  been  held  to  be  contribu- 
tory negligence.  It  was  held  that  the  loss  should  be 
divided.     Miller,  J.,  said  : 

"The  plaintiff  has  elected  to  bring  his  suit  in  an  admiralty 
court,  which  has  jurisdiction  of  the  case,  notwithstanding  the 
concurrent  right  to  sue  at  law.  In  this  court  the  course  of  pro- 
ceeding is  in  many  respects  different  and  the  rules  of  decision 

are  different An  important  difference  as  regards  this  case 

is  the  rule  for  estimating  the  damages.  In  the  common-law 
court  the  defendant  must  pay  all  the  damages  or  none.  If  there 
has  been  on  the  part  of  plaintiffs  such  carelessness  or  want  of 
skill  as  the  common  law  would  esteem  to  be  contributory  negli- 
gence, they  can  recover  nothing.  By  the  rule  of  the  Admiralty 
Court,  where  there  has  been  such  contributory  negligence,  or  in 
other  words,  where  both  have  been  in  fault,  the  entire  damages  re- 
sulting from  the  collision  must  be  equally  divided  between  the 
parties.  This  rule  of  the  admiralty  commends  itself  quite  as  fa- 
vorably in  its  influence  in  securing  practical  justice  as  the  other, 
and  the  plaintiff,  who  has  the  selection  of  the  forum  in  which  he 
will  litigate,  cannot  complain  of  the  rule  of  that  forum.  It  is 
not  intended  to  say  that  the  principles  which  determine  the  ex- 
istence of  mutual  fault  on  which  the  damages  are  divided  in 
admiralty  are  precisely  the  same  as  those  which  establish  con- 
tributory negligence  at  law  that  would  defeat  the  action.  Each 
court  has  its  own  set  of  rules  for  determining  these  questions, 
which  may  be  in  some  respects  the  same,  but  in  others  vary  ma- 
terially." ('') 

The  rule  was  soon  extended  to  cover  actions  for  per- 
sonal injury  where  the  injured  party  had  himself  been 
negligent ;  although  the  case  of  Atlee  v.  Packet  Co.  was 


(")  21  Wall.  389,  395. 

('')  Ace.  Mould  V.  The  New  York,  40  Fed.  Rep.  900. 
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not  at  first  cited  as  an  authority. (")  The  whole  subject 
was  elaborately  considered  by  Wallace,  J.,  in  The  Max 
Morris. (^)  After  citing  previous  cases  in  which  the 
point  in  question  had  been  discussed,  the  learned  judge 
said: 

"The  rule  of  admiralty  in  collisions,  apportioning  the  loss  in 
case  of  mutual  fault,  is  peculiar  to  the  maritime  law.  It  is  not 
derived  from  the  civil  law,  which  agrees  with  the  common  law, 
in  not  allowing  a  party  to  recover  for  the  negligence  of  another 
where  his  own  fault  has  contributed  to  the  injury.  It  emanated 
from  the  ancient  maritime  codes,  and  the  reasons  which  are  as- 
signed by  commentators,  as  commending  it,  are  various   and 

divergent If  no  trace  is  to  be  found  of  any  doctrine  of 

liability  or  rule  of  damages  in  cases  of  marine  torts  which  is  pe- 
culiar to  the  admiralty,  except  that  which  obtains  in  cases  of 
collision,  and  has  exclusive  reference  to  the  conduct  of  ships  to- 
wards each  other  and  the  faults  or  accidents  incident  to  their 
navigation,  resort  may  be  had  to  the  principles  or  analogies  of 
the  common  law  or  of  the  civil  law,  when  a  new  question  arises. 
....  As  has  been  stated,  both  the  common  law  and  the  civil 
law  agree  in  denying  a  right  of  recovery  for  negligence,  when 
the  negligence  of  the  party  injured  has  concurred  in  producing 
the  injury.  The  reason  for  the  rule  is  sometimes  said  to  be 
based  upon  grounds  of  public  policy,  which  require,  in  the  inter- 
est of  the  whole  community,  that  every  one  shall  take  such  care 
of  himself  as  can  reasonably  be  expected  ;  but  the  reason  more 
commonly  assigned  why  contributory  negligence  is  never  con- 
sidered in  mitigation  of  damages,  but  is  deemed  a  complete  de- 
fense, is,  because  the  law  has  no  scales  to  determine,  in  such 
cases,  whose  wrong-doing  weighed  most  in  the  compound  that 
caused  the  mischief.  It  would  seem  that  either  of  the  reasons 
assigned  should  be  as  controlling  with  a  court  of  admiralty  as  in 
a  court  of  common  law.  It  is  also  to  be  observed  that  the  rule 
relates  to  the  cause  of  action  and  denies  any  right  of  recovery, 
and  is  not  one  of  damages,  for  ascertaining  what  measure  of 
compensation  should  be  awarded." 

The  learned  judge  then  said  that  the  question  was  re- 

(")  The  Explorer,  20  Fed.  Rep.  135  ;  The  Eddystone,  33  Fed.  Rep.  925. 
O  24  Blatch.  142,  144. 


238  DAMAGES  FOR  TORTS  IN  ADMIRALTY.  §   599. 

moved  by  the  cases  of  The  Explorer  and  Atlee  v.  Packet 
Co.,  and  reached  this  conclusion  : 

"Upon  these  views  of  the  law,  the  collision  rule  for  dividing 
damages  can  no  longer  be  considered  as  applicable  only  to  cases 
involving  the  rights  and  responsibilities  of  parties  for  colliding 
vessels.  The  principles  enunciated  apply  to  all  cases  of  marine 
tort  founded  upon  negligence,  without  regard  to  any  peculiar 
considerations  of  maritime  policy  for  regulating  the  conduct  of 
ships  towards  each  other,  or  to  any  exceptional  rules  of  practice 
adopted  by  the  admiralty  courts,  because  of  the  intrinsic  diffi- 
culty, in  collision  cases,  of  locating  the  fault  or  the  cause  of  the 
disaster." 
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Introductory. 

§  660.  Actions  upon  contracts. — Having  thus  considered 
the  general  rules  which  govern  and  limit  compensation  in 
all  cases,  and  the  particular  rules  applicable  in  actions 
founded  on  tort,  we  now  proceed  to  consider  the  great 
class  of  cases  relating  to  actions  founded  on  breach  of 
contract.  These  actions  generally  grow  out  of  negotiable 
paper,   policies  of  insurance,  the  sale   and   warranty  of 
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chattels,  contracts  of  agency,  service,  suretyship,  or  other 
express  executory  agreements,  written  or  verbal,  as  well 
as  those  implied  contracts  where  the  law  implies  a  quasi- 
contractual  liability  from  the  acts  of  the  parties.  These 
subjects  will  be  considered  separately ;  but  before  doing 
so,  it  will  be  necessary  to  state  the  general  rules  upon 
which  the  English  and  American  law  proceed  in  all  cases 
ex  contrachi — rules  which  are  themselves  dependent  upon 
and  will  be  frequently  found  to  throw  additional  light 
upon  those  great  general  principles  as  to  certainty,  re- 
moteness, and  other  limits  of  recovery  which  lie  at  the 
root  of  our  whole  system  of  compensation. 

In  the  present  chapter  contracts  relating  to  real  estate 
wiH  not  be  considered.  Although  these  are  governed  by 
the  same  general  principles  which  affect  all  contracts, 
these  principles  are  in  the  field  of  real  estate  more  ob- 
scured by  rules  drawn  from  or  affected  by  the  feudal  law. 
Understanding  first  the  broad  principles  by  which  dam- 
ages on  any  ordinary  breach  of  contract  are  measured,  we 
shall  be  the  better  prepared  to  comprehend  a  more  com- 
plex and  arbitrary  system. 

§  601.  Distinction  between  tort  and  contract. — *  It  was 
the  constant  and  sedulous  object  of  the  common  law  to 
draw  a  distinct  line  between  actions  of  contract  and  those 
of  tort,  ex  contractu  and  ex  delicto  ;  and  the  rigor  with 
which  this  distinction  was  maintained  in  regard  to  joinder 
of  counts,  causes  of  action,  and  election  of  actions,  is 
familiar  learning.** 

■^  Again,  as  to  the  rules  of  evidence,  while  it  is  perfectly 

true  that  in  actions  of  tort  every  attendant  circumstance 

of  aggravation  can  be  given  in  evidence  :  on  the  other  '^'■^^ 

hand,  nothing  is  better  settled  than  that  in  actions  of 

contract  the  parties  are  limited  to  the  mere  evidence  of 

the  breach  of  contract.     But  if  damages  are  to  be  awarded 
Vol.  II.— 16 
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on  account  of  the  oppressive,  malicious,  or  fraudulent  con- 
duct of  the  defendant,  it  is  manifest  that  this  rule  cannot 
be  maintained  ;  if  one  party  gives  evidence  of  such  a 
character,  it  is  plain  that  the  other  must  have  the  right  to 
rebut  the  testimony,  and  in  this  way  the  form  of  the  action, 
the  issue  ex  contractji,  and  the  rules  of  testimony,  would 
be  completely  lost  sight  of  If,  at  the  trial,  the  evidence 
of  a  breach  of  contract  were  complete,  certainly  an  offer  to 
show  that  the  defendant's  act  was  dictated  by  a  malicious, 
fraudulent,  or  oppressive  spirit,  would  not  be  allowed  ;  and 
it  is  \tTj  clearly  inadmissible  to  consider,  as  in  evidence 
for  the  purpose  of  regulating  the  damages,  testimony 
incidentally  introduced,  which  could  not  be  directly 
given.  * 

§  602.  Distinction  not  destroyed  by  new  system  of  plead- 
ing.— The  modern  system  of  pleading  under  which  the  old 
forms  of  action  have  disappeared  might  perhaps  be  ex- 
pected in  time  to  destroy  the  distinction  between  tort  and 
contract.  But  there  are  many  reasons  for  not  anticipating 
this.  No  doubt  in  many  cases, — e.  g.,  cases  against  carriers, 
— it  is  now  often  impossible  to  tell  from  the  pleadings 
whether  the  proceeding  sounds  in  tort  or  contract ;  but 
the  breach  of  the  contract  here  is  of  a  peculiar  kind.  The 
contract  is  one  made  in  pursuance  of  a  public  duty  im- 
posed upon  the  carrier ;  his  breach  of  contract  is  therefore 
here  in  a  certain  sense  a  tort,  at  least  in  many  cases.  But 
the  inherent  difference  between  a  breach  of  an  agreement 
between  parties,  and  that  sort  of  a  breach  of  duty  which 
we  call  a  tort,  is  as  old  as  the  law  itself.  It  is  believed,  too, 
that  as  a  general  rule  the  measure  of  damages  in  one  case 
is  necessarily  different  from  the  measure  of  damages  in 
the  other.  To  put  the  plaintiff  in  the  same  position  as  if 
the  contract  has  not  been  broken  is  the  object  in  cases  of 
contract  ;  whether  the  contract  is  broken  by  accident  or  by 
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fraud  can  make  no  difference.  As  long  as  the  action  is 
brought  to  obtain  compensation  for  the  loss  of  the  con- 
tract, the  circumstances  attending  the  breach  cannot 
affect  the  result.  But  if  the  cause  of  action  is  a  tort,  the 
plaintiff"  must  obtain  full  compensation  for  an  act  or 
series  of  acts,  the  full  effect  of  which  cannot  even  be 
understood  unless  we  know  every  circumstance  of  aggra- 
vation and  mitigation.  The  action  for  breach  of  promise 
of  marriage  is  an  undoubted  exception  to  the  truth  of 
this  general  observation  ;  but  this  action  is  an  anomaly 
in  every  respect,  and  unknown  to  other  systems  of  law. 
It  may  be  said  that  redress  should  be  given  for  bringing 
about  a  breach  of  contract  through  duress,  or  fraud,  or 
other  oppression,  and  so  we  conceive  it  would  ;  but  in 
such  an  action,  the  damages  for  the  loss  of  the  contract 
would  be  one  thing,  and  the  damages  for  the  wrong  an- 
other. ('') 

§  603.  Motive  not  considered. — It    may    be    considered, 
then,  to  be  established  that  the  motives  of  the  defendant 
in  breaking  his  contract  are  to  be  disregarded,  and  conse-    ^ 
quently  exemplary  damages  are  not  recoverable. (**)    The    ^^'^ 
few  exceptions  are  considered  later.     This  rule  was  not 
established  until  comparatively  recently. 

*  "  There  are  instances,"  says  Mr.  Chitty,  in  his  very 
valuable  work  on  Contracts,'  "in  which   the  defendant 

'  Page  684.  / 


(")  The  rule  of  intervening  cause  produces  a  different  result  in  tort  and  con- 
tract. In  the  former,  the  operation  of  the  intervening  cause  may  atiect  the 
right  of  action,  and  prevent  any  recovery  ;  in  the  latter,  where  there  is  a 
breach  of  contract,  but  the  intervening  cause  is  the  one  to  which  loss  is  due, 
the  plaintiff  still  recovers,  though  only  a  nominal  sum.  For  an  example,  cf. 
Lowery  v.  W.  U.  T.  Co.,  60  N.  Y.  198,  with  First  Natl.  Bank  of  Bamesville 
V,  W.  U.  T.  Co.,  30  Oh.  St.  555. 

C)  Bain  v.  Fothergill,  L.  R.  7  H.  L.  158;  Grand  Tower  Co.  v.  Phillips, 
23  Wall.  471  ;  Toledo,  W.  &  W.  Ry.  Co.  v.  Roberts,  71  III.  540;  Duche  v. 
Wilson,  37  Hun  519;  Houston  &  T.  C.  R.R.  Co.  v.  Shirley,  54  Tex.  125. 
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may  be  regarded  in  the  light  of  a  vvrong-doer  in  break- 
ing his  contract ;  and  in  such  case  a  greater  latitude  is 
allowed  the  jury  in  assessing  the  damages";  and  he  re- 
fers to  a  case  ^  of  an  action  of  debt  on  bond  given  to  re- 
sign a  living,  where  the  defendant  refused  to  perform  the 
condition  of  his  agreement,  but  without  any  circum- 
stances of  aggravation,  and  the  court,  on  a  motion  for  a 
new  trial,  said  that  the  defendant  being  a  wrong-doer, 
the  jury  were  not  bound  to  fix  their  verdict  at  the  pre- 
cise value  of  the  living  to  him  ;  and  on  the  further 
ground  that  the  plaintiff  had  offered  to  waive  all  dam- 
ages if  the  defendant  would  resign  the  living,  they  re- 
fused a  new  trial. 

This,  which  is  the  only  English  authority  cited  for  the 
position,  is  very  far  from  supporting  the  doctrine  of  Mr. 
Chitty's  text ;  and  it  must  in  all  cases  require  very  clear 
and  stringent  authority  to  warrant  so  great  a  disturbance 
of  settled  principles.** 

But,  in  South  Carolina,  the  question  was  discussed  at 
large,  and  the  ground  distinctly  taken,  that,  even  in  cases 
of  assumpsit,  damages  will  be  given  on  the  ground  of 
fraud.  The  high  authority  of  the  courts  of  that  State 
demand  for  their  decisions  a  somewhat  extended  notice. 
An  action  of  assumpsit  was  brought  there,  to  recover 
damages  upon  the  sale  of  cotton,  alleged  to  be  fraudu- 
lently and  falsely  packed  by  having  the  cotton  in  the 
centre  of  the  bales  wet.  It  was  sent  to  Liverpool  and 
sold  as  sound  cotton  at  the  then  current  price.  After 
the  sale  the  fraud  was  discovered,  and  the  cotton  re- 
turned, and  resold  as  damaged  at  a  considerable  loss. 
The  defendants  contended  that,  if  liable  at  all,  the 
plaintiffs  could  only  recover  the  price  paid  at  Charleston, 
with  interest.     The  presiding  judge,  however,  instructed 

'  Lord  Sondes  v.  Fletcher,  5  B.  &  Aid.  835. 


§  603.  MOTIVE    NOT    CONSIDERED.  245 

the  jury  that  they  might  give  a  verdict  for  the  whole 
amount  of  damages  that  the  plaintiffs  had  sustained, 
which  was  the  difference  between  the  two  sales  in  Liver- 
pool, with  interest.  The  jury  having  found  a  verdict 
according  to  the  direction  of  the  court,  on  motion  for  a 
new  trial,  the  court,  by  Mr.  Justice  Nott,  said  : 

"Assumpsit  is  nonien  generalissimum,  under  which  a  great  vari- 
ety of  special  cases  are  embraced.  The  damages  to  be  recov- 
ered must  always  depend  on  the  nature  of  the  action  and  the 
circumstances  of  the  case.  In  an  action  for  money  had  and  re- 
ceived, the  actual  amount  of  money  received  (with  interest  in 
some  cases)  should  be  the  measure  of  damages  ;  in  an  action 
for  goods,  or  any  specified  chattel  sold  and  delivered,  the  value 
of  the  thing  sold  ;  and  so  on  in  all  other  cases  which  furnish  a 
standard  by  which  the  jury  can  be  governed.  But  in  cases  of 
fraud  and  other  cases  merely  sounding  in  damages,  the  jury  may 
give  a  verdict  to  the  whole  amount  of  the  injury  sustained  or 
imaginary  damages." 

After  commenting  on  the  case  of  an  action  for  a 
breach  of  promise  of  marriage,  and  other  English  cases, 
the  court  proceeded  : 

"  I  apprehend  that,  after  all  these  cases,  it  can  no  longer  be 
considered,  as  has  been  somewhat  confidently  asserted  in  this 
case,  that  even  vindictive  damages  may  not  be  given  in  an  action 
of  assumpsit  ;  and  surely  it  will  not  be  denied  that  the  plaintiff 
may  recover  the  amount  of  the  loss  which  he  has  actually  sus- 
tained." ' 

Two  judges  dissented.  And  in  a  subsequent  case  of 
covenant,  on  a  bill  of  sale  of  a  negro,  warranting  his 
soundness  (the  breach  assigned  being  the  unsoundness  of 
the  negro),  the  judge  charged  that  the  only  measure  of 
recovery  was  the  amount  of  consideration  mentioned  in 
the  deed,  and  interest.*  A  motion  was  made  for  a  new 
trial,  and  the  court,  referring  to  the  previous  case,  said  : 

1  Rose  V.  Beatie,  2  N.  &  McC.  538,         »  Garrett  z:  Stuart,  i  McC.  514. 
542. 
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"  This,  it  will  be  recollected,  is  an  action  of  covenant,  an  ac- 
tion sounding  altogether  in  damages,  and  the  measure  of  recovery- 
is  to  the  extent  of  the  injury  which  the  party  sustains  by  the  in- 
fraction of  the  covenant,  whether  it  be  partial  or  total,  and  must 
necessarily  depend  on  the  particular  circumstances  of  the  case. 
Although  the  consideration  paid  might  in  most  cases  constitute 
the  best  evidence  of  the  injury  which  a  party  sustained  ;  yet,  in 
actions  sounding  altogether  in  damages,  it  seems  to  me  to  follow  of 
necessity  that  the  measure  of  recovery  must  depend  on  the  par- 
ticular circumstances  of  the  case." 

And  a  new  trial  was  granted. (^)  Again,  in  another 
case,  an  action  being  brought  by  mechanic  for  work 
and  labor,  etc.,  in  the  erection  of  a  house  for  the  defend- 
ant, the  jury  having  allowed  an  arbitrary  sum  of  double 
the  amount  of  interest  due,  the  verdict  was  set  aside,  the 
court  saying  : 

"  There  is  no  doubt  that  damages  at  the  discretion  of  the  jury 
may  sometimes  be  given  in  an  action  of  assumpsit,  as  where  the 
action  is  founded  in  fraud  or  deceit,  or  when  a  party  fails  to  per- 
form a  contract,  by  which  the  other  party  sustains  a  special 
damage,  or  where  it   is   so  badly  performed  as  to  frustrate  the 

expectations  of  the  party  for  whose  benefit  it  was  intended 

But  in  no  case  where  the  action  is  for  money  had  and  received, 
goods  sold  and  delivered,  or  for  work  and  labor  performed^ 
which,  from  the  nature  of  the  contract  itself,  furnishes  the  stand- 
ard of  assessment,  are  the  jury  allowed  to  give  more  than  the 


(«)  The  case  of  Hawkins  v.  Coulthurst,  5  B.  &  S.  343,  was  an  action  to 
recover  from  the  assured  the  amount  of  a  policy  of  insurance  on  his  life,  on 
which  he  was  to  pay  the  premiums,  and  which  he  had  assi.q;ned  to  trustees  for 
his  creditors,  by  a  deed  containing  a  covenant  that  he  would  not  do  anything- 
to  avoid  the  policy,  which  covenant  he  broke  by  going  beyond  the  limits  of 
Europe  without  a  license  from  the  directors,  contrary  to  a  provision  in  the 
policy,  which  was  thereby  avoided.  The  plaintiffs  counsel,  relying  on  the 
doctrine  of  Mr.  Chitty,  cited  in  the  text,  insisted  that  the  damages  were  to  be 
assessed  on  the  highest  principle,  and  that  the  plaintiffs  were  entitled  to  re- 
cover the  full  amount  of  the  policy.  15ut  the  court  held  that  its  value  only 
could  be  recovered,  making  allowance  for  the  premmms  which  the  defendant 
had  covenanted  to  pay. 
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amount  received,  with  interest,  or  the  value  of  the  articles  deliv- 
ered or  services  rendered."' 

The  English  authorities  referred  to  in  the  first  of  these 
cases  are  Nurse  v.  Barns,*  Stuart  v.  Wilkins,'  and  Will- 
iamson V.  Allison,'  neither  of  which  seems  to  bear  upon 
the  question.  But  what  appears  more  fatal  than  the  ab- 
sence of  express  authority  is  the  general  system  of  our 
jurisprudence,  and  the  fact  that  if  this  rule  of  damages 
applies  to  one  form  of  the  action  of  assumpsit,  it  must 
equally  apply  to  all  ;  and  that  if  it  be  sound,  no  reason 
whatever  can  be  assigned  why  vindictive  damages  should 
not  be  given  for  the  malicious  or  fraudulent  refusal  to 
pay  a  promissory  note  ;  and  to  carry  it  to  this  extent 
would  virtually  revolutionize  not  only  our  rules  both  of 
pleading  and  of  evidence,  but  introduce  most  serious  in- 
novations in  the  general  rules  which  regulate  the  rights 
of  parties.     And  so  the  law  is  now  well  settled. 

§  604.  Common-law  principles  in  cases  of  contract. — 
* "  Damages  are  recoverable  in  every  personal  action 
which  lies  at  the  common  law."  '  The  language  of  the 
civil  law  is,  Loco  facti  imprcsstabilis  succcdit  damnum  et 
interesse.  We  have  already  considered  the  subject  of 
nominal  damages  and  seen  how  far  the  courts  go  for  the 
mere  purpose  of  declaring  a  right.  We  are  now  to 
examine  those  cases  of  contract  where  substantial  relief 
is  demanded  ;  and  the  two  cardinal  principles  which  will 
be  found  to  pervade  and  regulate  this  branch  of  our  sub- 
ject, are.  First,  that  the  plaintiff  must  show  himself  to 
have  sustained  damage,  or,  in  other  words,  that  actual 
compensation  will  only  be  given  for  actual  loss ;  and, 
Secondly,  that  the  contract  itself  furnishes  the  measure 

'  Ferrand  v.  Bouchell,  Harper  83.  ^  2  East  446. 

'  T.  Raym.  77.  *  Sayer  on  Damages,  ch.  i,  p.  6. 

*  Douglass  18. 
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of  damages.  These  two  rules  are  closely  interwoven  with 
each  other,  and  it  is  impossible  to  consider  them  alto- 
gether separately.  The  first  rule  is  one  of  great  import- 
ance. It  excludes  a  large  class  of  cases  in  which  relief  is 
often  sought  before  an  injury  has  occurred  ;  and  we  shall 
have  frequent  occasion  to  refer  to  it.**  *This  rule  is, 
however,  not  without  exception,  as  we  shall  hereafter 
see.  The  second  rule,  that  the  contract  itself  furnishes 
the  measure  of  damages,  is  of  equal  importance.  We 
have  already  adverted  to  it  generally,  but  we  have  now 
to  consider  it  more  fully,  and  at  the  same  time  to  notice 
such  exceptions  to  it  as  may  be  found  to  exist.** 

§  605.  Vague  discretion  of  jury  formerly. — *  We  have  al- 
ready had  occasion  to  observe  the  vague  discretion  that 
in  the  early  books  is  attributed  to  the  jury  in  the  mat- 
ter of  damages.  Thus,  in  a  case  already  referred  to,  as 
late  as  the  reign  of  James  I,  where  the  plaintiff  sued  the 
defendant  on  a  covenant  that  if  certain  land  conveyed  to 
him  by  the  defendant  fell  short  of  a  specified  measure- 
ment, he,  the  defendant,  would  pay  a  fixed  sum  for  every 
deficient  acre,  and  alleged  that  the  number  of  acres  want- 
ing would  have  amounted  to  the  sum  of  ;^7oo,  and  the 
jury  gave  but  ^400  damages, — it  was  held,  that  this  was 
well  found  ;  and  it  was  said,  "  If  a//  the  land  was  want- 
ing, i-////  the  jury  are  chancellors,  and  can  give  such  dam- 
ages as  the  case  requires  in  equity."  ' 

So,  even  as  late  as  the  middle  of  the  last  century,  in 
an  action  for  escape  against  the  sheriff.  Lord  C.  J.  Wil- 
mot  said  that  in  actions  on  the  case,  the  damages  are 
"totally  uncertain  and  at  large."*  So,  a  standard  text- 
writer'  uses  this  language  : 

"  In  all  actions  which  sound  in  damages,  the  jury  seem  to  have 

'  Sir    Haptist    Hixt's   Case,    2   Roll.         '  Ravenscroft  v.  Eyles,  2  Wils.  295. 
Abr.  703  ( Irial  pi.  9.)  '  Bacon  Abr.  Tit.  Damages,  D. 
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a  discretionary  power  of  giving  what  damages  they  think 
proper ;  for  though  in  contracts  the  very  sum  specified  and 
agreed  on  is  usually  given,  yet  if  there  are  any  circumstances  of 
hardship,  fraud,  or  deceit,  though  not  sufficient  to  invalidate  the 
contract,  the  jury  may  consider  of  them,  and  proportion  and 
mitigate  the  damages  accordingly  ;  as  in  case  upon  a  policy  of 
assurance,  which  was  a  cheat,  for  an  old  vessel  was  painted,  and 
goods  of  no  value  put  in  the  vessel,  and  about  ;!^i,5oo  insured 
on  it,  and  then  the  ship  was  voluntarily  sunk." 

There  can  be  no  stronger  proof  of  the  revolution  that 
has  been  effected  in  this  branch  of  our  law,  than  is  fur- 
nished by  this  citation.  Here,  even  on  promissory  notes, 
the  jury  are  said  to  have  power  to  give  a  sum  less  than 
that  expressed  in  them  ;  and  a  contract  which  now  the 
law  would  pronounce  utterly  void,  is  declared  to  be  a 
matter  for  the  mere  discretion  of  the  jury.'^* 

§  606.  Compensation  now  a  question  of  law. — *  It  is,  in 
truth,  but  slowly  and  at  comparatively  a  recent  period 
that  the  jury  has  relinquished  its  control  over  actions 
even  of  contract,  and  that  any  approach  has  been  made 
to  a  fixed  and  legal  measure  of  damages.  But,  by  de- 
grees, the  salutary  principle  has  been  recognized,  and  it 
is  now  well  settled,  that  in  all  actions  of  contract,  sub-  / 

ject  to  the  exception  already  noticed,  and  in  all  cases  of  h^^j/^ 
tort  where  no  evil  motive  is  charged,  the  amount  of  com-     '^■^  ^ 
pensation  is  to  be  regulated  by  the  direction  of  the  court, 1 

and  the  jury  cannot  substitute  their  vague  and  arbitrary  ^^^^^  9^f 
•  •  •  ^  z5 

discretion  for  the  rules  which  the  law  lays  down. 

It  is,  in  fact,  indispensable  that  it  should  be  so  :  the 
measure  of  damages  is  the  gist  of  the  remedy  ;  the  rem- 
edy is  no  part  of  the  facts  of  the  cause,  while,  on  the 
other  hand,  it  so  completely  controls  the  rights  of  the 
parties,  that,  if  any  absolute  discretion  be  given  to  the 
jury  over  the  amount  of  compensation,  the  power  of  the 
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court  over  questions  of  law  would  be  most  emphatically 
a  barren  sceptre.  The  measure  of  damages  in  all  cases, 
then,  where  no  complaint  is  made  of  evil  motive,  is  a 
pure  question  of  law  ;  in  all  cases  of  contract,  the  sole 
object  of  the  court  is  to  ascertain  the  agreement  of  the 
parties,  and  that  agreement,  as  a  general  rule,  controls 
the  measure  of  remuneration.  "  In  contracts,"  said  the 
Supreme  Court  of  Massachusetts,^  "  where  the  precise 
sum  is  fixed  and  agreed  on  by  the  parties,  as  in  many 
actions  of  assumpsit  and  of  covenant,  the  jury  are  con- 
fined to  that  sum."  ** 

^'  It  is  urged,  says  the  Supreme  Court  of  Pennsyl- 
vania, that  the  standard  furnished  by  the  contract  "  may 
be  resorted  to  as  a  measure  of  damages,  but  not  as  the 
measure.  If  it  be  not  the  exclusive  measure,  it  must  be 
disregarded  altogether.  If  it  be  but  one  of  many  stand- 
ards, then  there  is  no  standard  at  all,  or  as  good,  as  none. 
The  jury  are  without  a  rule  when  they  have  their  choice 
between  different  rules."  *  "  There  are  certain  established 
rules,"  says  the  Court  of  Exchequer  in  England,  "accord- 
ing to  which  the  jury  ought  to  find.  And  here  there  is 
a  clear  rule,  that  the  amount  which  would  have  been  re- 
ceived if  the  contract  had  been  kept,  is  the  measure  of 
damages  if  the  contract  is  broken."* 

"  It  is  desirable,"  says  the  Supreme  Court  of  Massa- 
chusetts, "  to  have  as  definite  and  precise  rules  upon  the 
subject  of  damages  as  are  practicable."*  "A  proper  ad- 
ministration of  justice  requires  that  the  rules  established 
by  law  for  the  assessment  of  damages  should  be  adhered 
to,"  says  the  Supreme  Court  of  Louisiana.'  *"'^ 

'  Lcland  ?'.  Stone,  10  Mass.  459.  *  Batchelder  7\  Stur'pis,  3  Cush.  201. 

'■'  McDowell  '•.  Oyer,  21  Pa.  417.  *  Arrowsmith  v.  Gordon,  3  La.  Ann. 

2  Aider  V.  Keighlcy,  15  M.  &  W.  117,      105. 
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Express  Contract. 

General  Principles. 

§  607.  Preparations  to  perform. — As  we  shall  presently 
see,  the  general  rule  is  that  the  plaintiff  recovers  the  sum 
1^  total  of  the  benefits  or  gains  of  a  contract /t'^-^  the  expenses. 
Hence  he  cannot  recover  for  the  expense  of  preparations 
to  commence  performance  of  the  contract,  for  he  would 
have  equally  incurred  those  expenses  if  the  defendant 
had  performed  his  part.(*)  Where,  however,  the  rule 
that  the  plaintiff  shall  recover  the  profits  he  would  have^'/^-^/^ ' 
made  by  his  contract  does  not  apply,  as,  when  they  are 
uncertain,  he  is  allowed  to  recover  the  expenses  incurred 
by  him  in  his  preparations  to  perform. (^)  So  where  the  '^^^'^f- 
plaintiff  agreed  to  supply  laborers  for  the  defendant  at 
$1.25  per  day,  and  expended  money  in  procuring  labor- 
ers, but  the  defendant  refused  to  hire  them,  no  damages 
being  provable  for  loss  of  profits  of  the  contract,  the 
plaintiff  was  allowed  to  recover  the  expense  of  procuring 
the  laborers. C)  So  in  an  action  for  breach  of  contract 
to  submit  the  claims  of  the  parties  to  arbitrators,  although  ^  ^ 
it  was  found  that  the  plaintiff  had  no  claim,  and,  there-  jcc-c^QV 
fore,  that  the  right  was  probably  of  very  small  value,  he 
was  allowed  to  recover  "  expenses  to  which  he  has  been 
subjected  by  reason  of  his  necessary  preparations  for  a 
trial  before  the  arbitrators,  on  account  of  his  own  loss  of 
time  and  trouble,  and  in  employing  counsel,  taking  de- 
positions, payments  to  witnesses  and  arbitrators,"  and 
other  expenses,  his  recovery,  however,  being  limited  to 

(")  Benziger  v.  Miller,  50  Ala.  206  ;  Mason  v.  Ala.  Iron  Co.,  73  Ala.  270 ; 
Williams  7'.  Oliphant,  3  Ind  271  ;  Noble  v.  Ames  Mfg.  Co.,  112  Mass.  492  ; 
Curtis  V.  Smith,  48  Vt.  116. 

C)  §§  197,  198. 

(<^)  Mandia  v.  McMahon,  17  Ont.  App.  34. 
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these  expenses  only  so  far  as  these  preparations  would 
not  be  av^ailable  for  the  trial  of  his  cause  before  the  ordi- 
nary tribunals.  Generally,  the  proper  rule  would  be  the 
expense  of  proceeding  before  the  ordinary  tribunals  in 
excess  of  that  of  proceeding  before  arbitrators.(''')  So 
where  it  was  found  impossible  to  estimate  the  profits  of 
a  contract  to  build  a  railroad,  the  plaintiff  was  allowed 
to  recover  for  the  abrupt  termination,  for  loss  of  material, 
for  shanties  put  up,  travel  of  hands,  depreciation  in  value 
of  tools,  materials,  etc.(^)  If  there  is  an  express  contract 
to  pay  any  expenses  incurred,  of  course  the  defendant  is 
liable  to  the  plaintiff  for  the  amount.(°)  So,  also,  where 
there  is  an  implied  contract,  for  instance,  where  the 
United  States  had  agreed  to  pay  the  defendant  for  serv- 
ices, and  to  give  him  due  notice  beforehand  of  the  time 
when  performance  would  be  required.  Notice  was  given, 
but  performance  was  not  required.  The  plaintiff  was  not 
allowed  to  recover  the  profits  he  would  have  made,  but 
was  allowed  to  recover  for  injury  suffered  by  making 
lealy  to  meet  the  requirements  of  the  contract,  which 
would  include  damages  for  "  loss  of  time,"  "  trouble  and 
expense."  The  notice  seems  to  have  been  treated  as  an 
implied  promise  to  pay  for  expenses  incurred  if  perform- 
ance was  not  required. C^) 

Noble  V.  Ames  Manufacturing  Co.(')  was  an  action 
for  breach  of  a  contract.  The  offer  was  :  "  I  am  ready 
to  offer  you  a  foreman's  situation  as  soon  as  you  may  get 
here."  It  was  held  that  the  plaintiff  could  not  recover 
the  expenses  of  his  journey  from  the  Sandwich  Islands 

(")  Pond  V.  Harris,  113  Mass.  114  ;  ace.  New  Haven  &  N.  Co.  v.  Hayden, 
117  Mass.  433. 
(•')  Phillips  &  C.  C.  Co.  V.  Seymour,  91  U.  S.  646. 
{')  Tufts  V.  Plymouth  G.  M.  Co.,  14  All.  407. 
(')  Bulklcy  V.  U.  S.,  19  V^all.  37. 
(')  112  Mass.  492. 
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to  Massachusetts,  nor  the  value  of  his  time  in  the  jour- 
ney. Morton,  J.,  said  :  "  The  expenses  of  the  removal 
were  incurred  before  the  contract  took  effect."  In  Cur- 
tis V.  Smith, ('')  the  plaintiff,  a  builder,  had  agreed  to 
furnish  stone  and  to  build  some  wing  walls  for  the  de- 
fendant's bakery,  to  be  commenced  when  the  stagings 
were  taken  down.  Before  they  were  taken  down,  the 
defendant  terminated  the  contract.  The  plaintiff  had 
performed  some  labor  in  getting  out  stone.  The  court 
said,  that  if  the  intention  was  that  the  quarrying  should 
not  be  commenced  till  after  the  staging  had  been  taken 
down,  then  the  plaintiff  could  only  recover  the  excess  of 
the  contract  price  over  what  it  would  have  cost  him 
to  perform,  but  that  if  the  stone  was  to  be  quarried  pre- 
vious to  the  taking  down  of  the  staging,  the  plaintiff 
should  recover  the  difference  between  the  value  of  the 
stone  and  the  value  of  the  plaintiff's  services  in  getting  it 
out.  In  these  cases  it  appears  that  the  decision  turned 
upon  the  interpretation  of  the  contract.  No  allowance 
was  made  for  vnQve  preparations  to  perform,  because  the 
profits  of  the  contract  were  given  as  damages. 

'^^        ^  §  608.  Reduction    of  damage — Rule  of  avoidable  conse-    M  ■^'^ 
tof    quences  inapplicable. — Attempts  have  been  made  to  reduce      ^^' i 
^^Z    the   measure   of  recovery  by  showing  that  the  plaintiff 
^^^  made  or  might  have  made  another  contract,  to  be  per- 
formed at  the  same  time  in   which   the  contract   in   suit 
was  to  have  been  performed.     Thus  where  the   plaintiff 
sued  on  a  contract  for  driving  piles,  the  court  intimated 
that  the  defendant  might  reduce  the  damages  by  showing 
that  the  plaintiff  could  have  gotten  other  contracts,  im- 
mediately upon  the  defendant's  breach,  and  might  have 
made  a  profit  from  them-C*) 

e)48  Vt.  116. 

Q')  Cincinnati,  I.,  St.  L.  &  C.  Ry.  Co.  7/.  Lutes,  112  Ind.  276. 
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But  the  better  opinion  is,  as  we  have  already  seen,(") 
that  no  such  reduction  should  be  allowed.  In  the  first 
place,  it  seldom  appears  that  both  contracts  might  not 
have  been  entered  into  and  a  profit  made  upon  both  by 
the  plamtiff.  In  the  second  place,  the  defendant  has  no 
claim,  legal  or  equitable,  to  have  the  benefit  of  the  second 
contract.  The  seeming  analogy  of  contracts  of  service 
is  not  sound,  for  in  such  contracts  the  measure  of  dam- 
ages is  the  loss  of  the  wages  of  service,  and  if  another 
employment  can  be  obtained  the  defendant  does  not 
cause  a  loss  of  wages.  To  state  it  in  another  way,  the 
profits  of  a  contract  of  service  consist  in  the  difference 
between  the  wages  that  can  be  earned  under  the  contract 
and  the  wages  that  can  be  earned  elsewhere,  and  there  is 
no  possibility  of  the  plaintiff's  obtaining  double  employ- 
ment at  the  same  time.  In  an  ordinary  contract  the  prof- 
its are  measured  by  the  difference  between  the  price  to 
be  obtained  for  the  plaintiff's  performance  under  the  con- 
tract and  the  cost  at  which  the  plaintiff  can  perform.  Ac- 
cordingly where  the  plaintiff  agreed  to  barb  the  defend- 
ant's wire  at  a  certain  price  the  defendant  cannot  reduce 
the  damages  by  showing  that  the  plaintiff  might  have 
procured  other  contracts  for  barbing  wire.(^)  So  when 
the  plaintiff  contracted  to  clear  the  defendant's  field  of 
stumps  for  a  certain  sum  in  gross,  it  was  held  that  the 
defendant  could  not  reduce  the  damages  by  showing  the 
amount  the  plaintiff  earned  elsewhere  ;(')  and  where  the 
defendant  refused  the  plaintiff  possession  of  a  farm  he 
had  agreed  to  lease,  damages  could  not  be  reduced  by 
showing  that  the  plaintiff  had  engaged  in  hauling  at  a 
profit. ('')    Where  the  plaintiff  agreed  to  manufacture  steel 


(")  See  chapter  on  Avoidable  Consequences. 

('■)  Crescent  Mfg.  Co.  v.  Nelson  Mfg.  Co.,  loo  Mo.  325. 

(')  Nilson  V.  Morse,  52  Wis.  240.  ('}  Wolf  v,  Studebaker,  65  Pa.  459. 


§  609.  GENERAL    PRINCIPLES    OF    RECOVERY.  255 

rails  for  the  defendant  at  a  certain  price,  and  the  defend- 
ant refused  to  receive  them,  the  trial  court  allowed  prof- 
its made  from  the  sale  to  another  party  of  rails  made 
from  the  steel  procured  to  fill  the  defendant's  order,  to  be 
subtracted  from  the  profits  of  the  contract  with  the  de- 
fendant; but  the  Supreme  Court  of  the  United  States,^*) 
while  saying  that  the  rule  adopted  was  correct,  evidently 
had  not  the  point  now  under  discussion  before  them,  and 
only  meant  to  refer  to  the  general  rules  as  to  contracts. 
The  point  has  been  expressly  held  in  Wisconsin. (^) 
Where,  however,  the  defendant  broke  his  contract  to 
supply  a  certain  amount  of  advertising  to  the  plaintiff,  but 
the  plaintiff  filled  all  the  space  reserved  for  the  defend- 
ant with  equally  profitable  advertising  matter,  it  was  held 
that  this  fact  could  be  shown  in  reduction  of  damages.C') 

§  609.  General  principles  of  recovery. — In  every  case  of 
breach  of  contract  the  plaintiff's  loss  is  measured  by  the 
benefit  to  him  of  having  the  contract  performed  ;  and 
this  is  therefore  the  measure  of  his  damages.  In  esti- 
mating the  amount  of  this  gain,  it  is  evident  that  the 
amount  or  value  of  the  co7isideratio7i  is  not  to  be  regard- 
ed.  That  is  merely  given  by  the  plaintiff  to  secure  the 
benefits  of  the  contract.  If  the  contract  had  been  per- 
formed, the  plaintiff  would  not  have  had  the  considera- 
tion. It  does  not,  therefore,  enter  into  the  compensa- 
tion to  be  recovered.  The  chief  item  in  the  compensa- 
tion is  the  value  of  the  property  to  be  delivered  or  the  t'  ^"-^ 
services  to  be  rendered  under  the  contract.  This  is  what 
the  plaintiff  would  have   had  if  the  contract   had  been 


(")  Hinckley  v.  Pittsburgh  B.  S.  Co.,  121  U.  S.  264. 

(^)  Cameron  v.  White,  74  Wis.  425. 

(•=)  Savage  v.  Medical  and  Surgical  Association,  59  Mich.  400.  The  court 
said  that  no  action  would  lie ;  but  the  plaintiff  was  clearly  entitled,  at  the 
least,  to  nominal  damages. 


^^■^^^-    ) 
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performed.  Since,  however,  the  plaintiff  must "  have 
been  at  expense  (of  money  or  money's  worth)  himself 
in  order  to  obtain  the  benefits  of  the  contract,  the  net 
benefit  by  the  performance  of  the  contract  would  have 
been  so  much  less,  and  that  amount  must  be  subtracted 
from  the  value  of  the  property  or  services  secured  by  the 
contract.  The  net  gain,  after  this  subtraction  is  made, 
which  is  often  called  the  profits  of  the  contract,  is  the  meas- 
ure of  damages  in  actions  of  this  sort.  An  apparent  ex- 
ception to  the  general  rule  occurs  in  the  case  of  contracts 
for  the  sale  of  chattels,  where  in  some  jurisdictions  the 
plaintiff,  upon  tender,  is  allowed  to  recover  the  whole 
contract  price.  Since,  however,  the  tender  must  be 
kept  good,  and  the  judgment  passes  the  title  in  the  prop- 
erty from  the  plaintiff  to  the  defendant,  the  former  is 
still  getting  at  last  only  the  profits  of  his  contract,  and 
the  exception  only  confirms  the  rule. 

§  610.  Amount  of  the  consideration  not  recoverable. — The 
amount  of  the  consideration  is  not  the  measure  of  re- 
covery. (*)  *  So,  where  the  plaintiff  had  forborne  a  debt,  in 
consideration  that  the  defendant  would  build  a  house  and 
give  a  lease  of  it,  the  value  of  the  lease  was  the  standard.' 
"  If,"  said  Parke,  B.,  "the  consideration  is  to  be  paid  in 
money,  it  must  be  paid  ;  if  by  the  delivery  of  a  thing  of 
ascertained  value,  that  value  is  the  measure  of  damages." 
So,  where  a  wagon  was  transferred  in  consideration  that 
the  defendant  would  break  up  certain  land,  the  value 
of  the  labor,  and  not  of  the  wagon,  was  held  to  be  the 
measure  of  damages.'     So  again,  if  the  rent  of  mills  is  to 

'  Strutt  V.  Farlar,  16  M.  &  W.  249.  '  Ellison  7'.  Dove,  8  Blackf.  571. 

C*)  Manuel  ?/.  Campbell,  3  Ark.  324;  Norddeutschen  F.  V.  G.  ?>.  Bertheau, 
79  Cal.  495  ;  Pierson  v.  Spaulding,  61  Mich.  90  ;  Singleton  7'.  Wilson,  85 
Tcnn.  344. 
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be  paid  in  repairs,  the  measure  of  damages  is  the  value  of 
the  repairs  agreed  to  be  made/  ^■*  On  the  same  principle, 
where  the  plaintiff  agreed  to  work  for  a  man  till  she  was 
21  or  married,  and  he  agreed  to  leave  her  in  his  will  a 
portion  of  his  estate  equal  to  that  left  to  any  of  his  chil- 
dren, it  was  held,  in  an  action  against  his  executors,  that 
the  measure  of  her  damages  was  the  value  of  the  portion 
promised,  and  not  the  value  of  her  services.  ('')  So  for 
breach  of  an  agreement  to  take  care  of  a  hedge  till  it 
should  be  sufficiently  grown  to  answer  for  a  fence,  the 
measure  of  damages  was  held  to  be  the  value  of  the  labor 
and  services  thus  undertaken,  and  not  to  include  the 
additional  value  the  hedge  would  acquire  by  its  natural 
growth. (^)  In  Homesley  z^.  Elias  f')  it  appeared  that  the 
plaintiff  sold  yarn  to  the  defendant  to  be  paid  for  in 
cotton,  the  deliveries  to  be  made  before  a  certain  day. 
Before  that  time  the  defendant  refused  to  complete  the 
contract.  The  plaintiff  had  then  delivered  more  than 
enough  yarn  to  pay  for  the  cotton  delivered.  It  was  held 
that  the  plaintiff's  damages  were  the  value  at  the  time  ot 
refusal  of  the  cotton  not  delivered,  less  the  value  at 
the  limit  of  time  fixed  for  delivery  of  the  yarn  not  de- 
livered. Where  one  agreed  with  a  surviving  partner  that 
he  would  pay  the  firm's  debts,  if  the  partner  would  ap- 
ply the  firm's  property  to  his  debts,  it  was  held,  in  an 
action  brought  on  this  agreement  by  the  surviving  partner, 
that  the  measure  of  damages  was  the  amount  the  other 
should  have  paid.('')  The  measure  of  damages  in  an 
action  by  the  father  to  recover  the  earnings  of  his  minor 

'  Baldwin  v.  Lessner,  8  Ga.  71. 


(»)  Frost  V.  Tarr,  53  Ind.  390. 
C")  Gantz  V.  Clark,  31  la.  254. 
C)  75  N.  C.  564. 

('')  Weddle  v.  Stone,  12  Ind.  625. 
Vol.  II.— 17 
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son,  is  not  what  the  son's  labor  would  have  been  worth  to 
the  father,  but  what  the  son,  had  he  been  of  age  to  con- 
tract, would  have  been  entitled  to  from  the  employer.('') 
So  for  breach  of  contract  to  teach  a  slave  a  trade,  the 
measure  of  damages  was  held  to  be  the  additional  value 
he  would  have  had  from  knowing  the  trade.C*)  This 
principle  was  lost  sight  of  in  a  Missouri  case.C)  The 
plaintiff  agreed  to  help  cut  the  defendant's  wheat,  for 
which  the  defendant  was  to  help  cut  the  plaintiffs  oats  ; 
the  plaintiff  performed  his  part  of  the  contract,  the  defend- 
ant did  not  perform  his  part.  The  plaintiff  sued  on  a 
qtianttim  meruit  for  the  value  of  his  services,  and  also  for 
damages  for  failure  to  help  cut  the  oats.  It  was  held  that 
damages  for  failure  to  help  cut  the  oats  could  not  be 
recovered,  but  the  value  of  the  plaintiff's  services  was 
allowed  as  the  measure  of  damages.  This  was  an  allow- 
ance of  the  consideration. 

§  611.  Inadequacy  of  consideration. — *  It  is  to  be  observed 
that  mere  inadequacy  of  consideration  is  no  objection  to 
a  contract.  Some  consideration  is  requisite,  but  the 
sufficiency  of  the  consideration  cannot  be  inquired  into. 
So  it  has  been  contended  that  a  guarantor  of  negotiable 
paper  receiving  a  trifling  percentage  for  his  guaranty, 
could  not  be  held  liable  for  the  whole  face  of  the  paper ; 
but  on  the  same  ground  he  was  held  liable ; '  and  the  rule 
has  been  repeatedly  declared,  that  the  value  of  the  services 
or  the  amount  of  the  consideration  is  of  no  importance, 
where  a  stipulated  sum  is  agreed  to  be  paid  for  the  per- 
formance of  a  specific  service."     It  is  only  where  fraud, 

'  Oakley  v.  Boorman,  21  Wend.  588.         '  Hamilton  College  v.  Stewart,  i  N. 

Y.  581. 


(")  Weeks  7>.  Holmes,  12  Cush.  215. 
('■)  Bell  7/.  Walker,  5  Jones  L.  43. 
(')  Otis  V.  Koontz,  70  Mo.  183. 
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mistake,  illegality,  or  oppression  intervenes,  that  the  con- 
sideration can,  in  this  respect,  be  inquired  into.** 

§  612.  Unconscionable  agreements. — *  There  is  a  class  of 
decisions  which  may  at  first  sight  appear  to  be  opposed 
to  the  general  rule,  that  the  contract  furnishes  the  meas- 
ure of  damages.  In  an  early  case,  brought  on  an  as- 
sumpsit to  pay  for  a  horse  a  barley-corn  a  nail,  doubling 
it  every  nail,  with  an  averment  that  there  were  thirty- 
two  nails  in  the  shoes  of  the  horse,  which,  beinof  so 
doubled  every  nail,  came  to  fiv^e  hundred  quarters  of  bar- 
ley, the  judge  who  tried  the  cause  directed  the  jury  to 
disregard  the  contract,  and  to  .give  the  value  of  the 
horse  in  damages,  which  was  ^8,  and  so  they  did.^  The 
principle  of  this  decision  is,  that  if  the  agreement  be  un- 
conscionable, the  court  will  render  such  damages  as  may 
appear  reasonable,  without  being  bound  l)y  the  terms  of 
the  contract.  So  in  Massachusetts,  where  a  note  had 
been  given  to  stay  execution,  payable  in  oats  at  20  cents 
per  bushel,  when  in  fact  they  were  worth  2)7  cents,  it  was 
held  that  the  jury  might  disregard   the  contract  on  the 

'James  v.    Morgan,    i   Levintz  iii.  folly";  whereupon   the  reporter  adds  : 

In  another  case,   a  somewhat   similar  "The   counsel  for  the  defendant  per- 

contract  came  up  on   demurrer.      The  ceiving  the  opinion  of  the  court  to  be 

plaintiff  declared,   on  agreement,  that  against  his  client,  offered  the  plaintiff 

the  defendant,   in  consideration  of  2s.  his  half  crown  and  his  costs,  which  was 

td.  in  hand  paid,  and  of  £i\  ijs.  bd.  to  accepted  of,  and  so  no  judgment  given 

be  paid  on  performance,  agreed  to  de-  in  the  case." 

liver  two  grains  of  rye  corn  on  Mon-  A  question  arose  on  the  meaning  of 
day,  the  29th  of  March,  and  four  grains  the  contract — the  defendant  insisting 
on  the  next  Monday,  and  so  doubling  that  qiiolibet  alio  die  Lttnce  meant  ex'eiy 
qttolibet  alio  die  Luna:  for  one  year.  The  Monday,  but  Lord  Holt  said  it  must  be 
defendant  demurred,  saying,  "  that  the  cov\sXx\x&di^' eveyy  other  Monday."  This 
agreement  appeared,  upon  the  face  of  it,  made  a  material  difference  in  the  pos- 
to  be  impossible,  the  rye  to  be  delivered  sibility  of  executing  the  contract  ;  for  if 
amounting  to  such  a  quantity  as  all  the  the  quantity  were  doubled  thirty  times, 
rye  in  the  world  was  not  so  much  ;  and  it  would  have  reached  125  quarters  ;  if 
being  impossible,  was  void,  and  the  de-  fifty-two,  it  would  have  amounted  to 
fendant  not  bound  to  perform  it."  But  524,288,000  quarters.  Thornborow  v. 
after  argument  the  court  thought  oth-  Whitacre,  2  Lord  Raym.  1164. 
erwise,  Powell,  J.,  saying  :  "That  And  the  principle  of  James  7'.  Mor- 
though  the  contract  was  a  foolish  one,  gan  was  approved  of  by  Lord  Chancel- 
it  would  hold  in  law,  and  the  defend-  lor  Hardwicke,  in  Earl  of  Chesterfield 
ant   ought    to    pay    something  for   his  v.  Jansen,  i  Wils.  2S6,  295. 


26o  DAMAGES  IN  ACTIONS  ON  CONTRACTS.  §  6  1 3. 

ground  that  it  was  unconscionable,  and  fix  the  value  of 
the  oats  at  20  cents/  So  on  an  action  brought  on  a 
promise  of  ^1,000  if  the  plaintiff  should  find  the  defend- 
ant's owl,  the  court  declared,  though  the  promise  was 
proved,  that  the  jury  might  mitigate  the  damages.''** 
In  a  recent  case  in  Massachusetts,  the  earlier  cases  cited 
above  are  overruled,  and  the  right  of  a  court  of  law  to 
modify  an  unconscionable  contract  has  been  denied. (") 
The  assertion  of  the  right  to  sever  the  contract,  to  de- 
clare a  part  of  it  unconscionable  and  oppressive,  and  to 
decree  performance  of  the  remainder,  is  the  exercise  of 
an  equitable  power  of  a  high  order,  the  incautious  exer- 
cise of  which  might  lead  to  very  dangerous  results. 
These  cases  might  more  properly  be  brought  within  the 
rule  governing  cases  of  fraud  and  oppression.  If  the 
contract  is  on  its  face  so  extortionate  and  unjust  as  to 
bear  evident  marks  of  deceit,  then,  instead  of  wasting 
time  in  trying  to  reduce  the  relief  to  the  standard  of 
strict  justice,  the  whole  agreement  should  be  pronounced 
void.  Under  the  modern  system  of  pleading  and  the 
fusion  of  the  two  systems  of  Law  and  Equity,  either 
party  is  usually  able,  in  cases  of  unconscionable  agree- 
ments, to  obtain  such  equitable  relief  as  he  may  be  en- 
titled to,  either  in  the  way  of  reforming  or  avoiding  the 
contract. 

§  613.  General  rule  includes  profits. — On  breach  of  con- 
tract, the  plaintiff,  as  has  been  seen,  recovers  the  benefit  of 

'  Cutler  7'.  How,  8  Mass.  257  :  Cutler  which  is  an  equitable  action, and  founded 

V.    Johnson,    8    Mass.    266;   Baxter   ?'.  in  conscience,  recover  such  an  unmeas- 

Wales,  12  Mass.  365  ;   Leland  v.  Stone,  urable  and  exorbitant  demand?    Most 

10  Mass.   459.      And    Lord    Mansfield  clearly  he  shall  not."  Jestons  7'. Brooke, 

used  analogous  language  in  regard  to  2  Cowp.  793;  and  Floyer  7j.  Edwards,  I 

the  action  for  money  had  and  received.  Cowp.  112. 

"  .Shall  a  man,"   said  his  lordship,  "  in  ''  Bacon  Abr.  Damages,  D. 
an  action  f(jr  money  had  and  received, 


(")  Lainprey  v.  Mason,  148  Mass.  231. 
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the  contract,  so  called  ;  that  is,  the  value  of  the  property  or    (>^J 
services  secured  to  the  plaintiff  by  the  contract,  less  the 
expense   he  would   have  been  at  in  obtaining  the  bene- 
fit.C')     This  is  generally  in  the  nature  of  direct  profits,     6  6^  j 
to  the  recovery  of  which,  as  we  have  seen,  subject  to  the 
n>      rule  that  they  must  be  certain,  no  objection  exists. 

§  614.  Masterton  v.  The  Mayor.— The  leading  case 
upon  this  subject  is  Masterton  v.  Mayor  of  Brooklyn.* 
*  In  an  action  of  covenant  brought  against  the  authori- 
ties of  the  city  of  Brooklyn,  it  appeared  that  in  January, 

'  7  Hill  61. 

(»)  Philadelphia,  W.  &  B.  R.R.  Co.  v.  Howard,  13  How.  307;  United 
States  V.  Speed,  8  Wall.  ']'] ;  United  States  v.  Smith,  94  U.  S.  214;  Hinckley 
■V.  Pittsburgh  B.  S.  Co.,  121  U.  S.  264;  Cook  v.  Hamilton  County,  6  Mc- 
Lean, 612  ;  Greenwell  t/.  Ross,  34  Fed.  Rep.  656;  George  v.  Cahawba  & 
M.  R.R.  Co.,  8  Ala.  234;  Lecroy  v.  Wiggins,  31  Ala.  13;  Mason  7/.  Alabama 
Iron  Co.,  73  Ala.  270;  Cunningham  v.  Dorsey,  6  Cal.  19;  Coffee  v.  Meiggs, 
9  Cal.  363;  Hale  v.  Trout,  35  Cal.  229;  Atlanta  &  L.  G.  R.R.  Co.  v.  Hod- 
nett,  29  Ga.  461  ;  Willingham  v.  Hooven,  74  Ga.  233;  Brigham  v.  Havvley, 
17  111.  38;  McClelland  v.  Snider,  18  111.  58;  Springdale  C.  A.  v.  Smith,  24 
111.  480;  Evans  v.  Chicago  &  R.  I.  R.R.  Co.,  26  111.  189;  Chicago  v.  Sexton, 
115  111.  230;  Herbert  v.  Stanford,  12  Ind.  503;  Fairfield  v.  Jeffreys,  68 
Ind.  578;  Cincinnati,  I.,  St.  L.  &  C.  Ry.  Co.  t/.  Lutes,  112  Ind.  276;  Rich- 
mond V.  Dubuque  &  S.  C.  R.R.  Co.,  40  la.  264;  Thompson  v.  Jackson,  14 
B.  Mon.  114;  Elizabethtown  &  P.  R.R.  Co.  v.  Pottinger,  10  Bush  185; 
Eckenrode  v.  Chemical  Co.,  55  Md.  51;  Fox  v.  Harding,  7  Cush.  516; 
Somers  v.  Wright,  115  Mass.  292 ;  Jewett  v.  Brooks,  134  Mass.  505  ;  Burrell 
V.  New  York  &  S.  S.  S.  Co.,  14  Mich.  34  ;  Loud  v.  Campbell,  26  Mich. 
239;  Grand  Rapids  &  B.  C.  R.R.  Co.  v.  Van  Dusen,  29  Mich.  431  ;  Good- 
rich V.  Hubbard,  51  Mich.  62  ;  Leonard  v.  Beaudry,  68  Mich.  312;  Morrison 
v.  Lovejoy,  6  Minn.  319;  Ennis  v.  Buckeye  Pub.  Co.,  46  N.  W.  Rep.  314 
(Minn.) ;  Crescent  Mfg.  Co.  v.  Nelson  Mfg.  Co.,  100  Mo.  325  ;  Hale  v.  Hess, 
46  N.  W.  Rep.  261  (Neb.);  Boyd  v.  Meighan,  48  N.  J.  L.  404;  Cramer  2/. 
Metz,  57  N.  Y.  659;  Cahen  v.  Piatt,  69  N.  Y.  348;  Reed  v.  McConnell,  loi 
N.  Y.  270 ;  Hoy  v.  Gronoble,  34  Pa.  9  ;  Addams  v.  Tutton,  39  Pa.  447  ; 
In-,perial  C.  &  C.  Co.  v.  Port  Royal  C.  &  C.  Co.,  20  Atl.  Rep.  937  (Pa.); 
Collyer  7'.  Moulton,  9  R.  I.  90;  Singleton  v.  Wilson,  85  Tenn.  344;  Porter 
1'.  Burkett,  65  Trx.  383  ;  Curtis  v.  Smith,  48  Vt.  116  ;  Morey  v.  King,  49  Vt. 
304 ;  Kendall  B.  N.  Co.  v.  Commissioners  of  Sinking  Fund,  79  Va.  563 ; 
Nash  V.  Hoxie,  59  Wis.  384;  Cameron  v.  White,  74  Wis.  425  ;  Muenchow 
■z/.  Roberts,  46  N.  W.  Rep.  802  (Wis.). 
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1836,  an  agreement  was  entered  into  between  the  defend- 
ants and  the  plaintiffs,  by  which  the  latter  agreed  to  fur- 
nish and  deliver  marble  to  build  a  City  Hall  in  Brooklyn 
from  Kain  &  Morgan's  quarry,  in  Eastchester.  The  de- 
fendants were  to  pay  $271,600  in  different  sums,  as  the 
work  proceeded.  In  March,  1836,  the  plaintiffs  entered 
into  a  covenant  with  Kain  &  Morgan  by  which  the  latter 
were  to  furnish  the  marble  in  question,  for  which  the 
plaintiffs  were  to  pay  them  $112,395  at  the  same  time 
that  the  plaintiffs  were  to  receive  their  payments  from  the 
defendants,  and  in  the  proportion  which  the  above  princi- 
pal sums  bore  to  each  other.  The  plaintiffs  proved  the 
delivery  of  the  marble  under  their  contract  with  the  de- 
fendants till  July,  1837,  when  the  latter  refused  to  receive 
any  more  marble,  although  the  plaintiffs  were  ready  to 
proceed.  The  entire  quantity  of  marble  necessary  to  ful- 
fil the  plaintiffs  contract  was  88,819  feet.  At  the  time 
the  work  was  suspended,  the  plaintiffs  had  delivered 
14,779  f'^^t'  fo^  which  the  contract  price  was  paid.  The 
plaintiffs  then  had  on  hand  at  Kain  &  Morgan's  quarry, 
about  3,308  feet,  ready  for  delivery :  but  this  was  not  of 
much  value  for  other  buildings,  and  would  probably  not 
bring  over  two  shillings  per  foot.  It  was  proved  that  had 
the  work  progressed  with  ordinary  diligence,  it  would 
have  taken  the  plaintiffs  about  five  years  to  complete 
their  contract ;  and  they  then  proved  that  the  difference 
between  the  cost  of  the  marble  to  them,  and  the  price  to 
be  paid  for  it  in  1836,  was  about  20  per  cent.;  and  that  it 
fluctuated  between  that  rate  and  40  per  cent,  during  the 
four  successive  years  to  1840.  That  the  ordinary  profit 
calculated  on  by  master  stone-cutters  was  from  10  to  20 
per  cent.,  and  that  15  percent,  was  a  fair  living  profit. 
All  tliis evidence  as  to  ])rofitswas  objected  to,  but  admit- 
ted by  the  circuit  judge  (Kent),  under  e.\cej)tions.     The 
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defendants  requested  the  circuit  judge  to  instruct  the  jury 
"  that  no  damages  should  be  allowed  on  account  of  any 
supposed  profits  which  the  plaintiffs  might  have  made  out 
of  the  unfinished  work,  and  that  the  damages  allowed 
should  be  confined  to  the  actual  loss  which  the  plaintiffs 
had  sustained."  This  the  circuit  judge  refused  to  do,  and 
he  charged — 

"That  the  jury  should  allow  the  plaintiffs  as  much  as  the  per- 
formance of  the  contract  would  have  benefited  them  ;  that  the 
plaintiffs  were  entitled  to  recover  for  the  unfinished  marble  not 
accepted,  subject  to  a  deduction  of  what  should  be  deemed  its 
fair  market  value  ;  that  the  jury  should  confine  the  damages  to 
the  loss  of  the  plaintiffs,  but  that  the  benefit  or  profits  which 
they  would  have  received  from  the  actual  performance  consti- 
tuted such  loss.  That  the  defendants  ought  to  be  allowed  what 
the  jury  should  think  just  as  to  interest  on  the  outlays  of  the 
plaintiffs,  also  what  the  jury  might  think  just  for  the  risk  of 
transportation,  and  the  reasonable  value  of  the  marble  unac- 
cepted and  unquarried.  As  to  damages  on  the  rough  marble,  to 
be  delivered  by  Kain  &  Morgan,  it  appears  by  the  contract  that 
the  plaintiffs  were  obliged  to  purchase  it  from  this  quarry.  The 
plaintiffs'  contract  with  Kain  &  Morgan,  if  made  in  good  faith, 
was  entered  into  as  a  reasonable  part  of  the  performance  by  the 
plaintiffs  of  their  own  contract  ;  if  the  defendants  by  stopping 
the  work  obliged  the  plaintiffs  to  break  their  contract  with 
Kain  &  Morgan,  then  the  damages  on  the  latter  ought  to  be 
allowed  to  the  plaintiffs,  who  would  be  responsible  to  Kain  & 
Morgan  for  the  same.  The  jury  are  to  give  the  difference  be- 
tween the  contract  price  and  what  it  would  cost  Kain  &  Morgan 
to  deliver  the  article,  deducting  the  value  of  it  to  them,  and 
making  all  proper  allowances,  as  in  the  case  of  the  principal  con- 
tract. In  fixing  the  damages  to  be  allowed  the  plaintiffs,  the 
jury  are  to  take  things  as  they  were  at  the  time  the  work  was 
suspended,  and  not  allow  for  any  increased  benefits  they  would 
have  received  from  the  subsequent  fall  of  wages  or  subsequent 
circumstances." 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs  for 
$72,9Q9.     The  defendants  moved  for  a  new  trial ;  and 
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Nelson,  C.  J.,  delivering  the  opinion  of  the  court,  after 
noticing  that  the  damages  for  marble  on  hand,  ready  to 
be  delivered,  were  not  made  a  matter  of  discussion  on  the 
argument — as  to  the  claim  for  damages  in  respect  to  the 
remainder  of  the  marble  which  the  plaintiffs  had  agreed 
to  furnish,  but  which  they  were  prevented  from  furnishing 
by  the  suspension  of  the  work  in  July,  1837,  and  as  to 
the  claim  for  profits — said  : 

"  It  is  not  to  be  denied  that  there  are  profits  or  gains  derivable 
from  a  contract  which  are  uniformly  rejected  as  too  contingent 
and  speculative  in  their  nature,  and  too  dependent  upon  the 
fluctuation  of  markets  and  the  chances  of  business,  to  enter 
into  a  safe  or  reasonable  estimate  of  damages.  Thus,  any  sup- 
posed successful  operation  the  party  might  have  made,  if  he  had 
not  been  prevented  from  realizing  the  proceeds  of  the  contract 
at  the  time  stipulated,  is  a  consideration  not  to  be  taken  into  the 
estimate.  Besides  the  uncertain  and  contingent  issue  of  such  an 
operation,  in  itself  considered,  it  has  no  legal  or  necessary  con- 
nection with  the  stipulations  between  the  parties,  and  cannot, 
therefore,  be  presumed  to  have  entered  into  their  consideration 

at  the  time  of  contracting When    the    books  and  cases 

speak  of  the  profits  anticipated  from  a  good  bargain  as  matters 
too  remote  and  uncertain  to  be  taken  into  the  account  in  ascer- 
taining the  true  measure  of  damages,  they  usually  have  refer- 
ence to  dependent  and  collateral  engagements  entered  into  on 
the  faith  and  in  expectation  of  the  performance  of  the  principal 
contract. 

"  But  profits  or  advantages  which  are  the  direct  and  immedi- 
ate fruits  of  the  contract  entered  into  between  the  parties,  stand 
upon  a  different  footing.  These  are  part  and  parcel  of  the  con- 
tract itself — entering  into  and  constituting  a  portion  of  its  very 
elements — something  stipulated  for,  the  right  to  the  enjoyment 
of  which  is  just  as  clear  and  plain  as  to  the  fulfilment  of  any 
other  stipulation.  They  are  presumed  to  have  been  taken  into 
consideration  and  deliberated  upon  before  the  contract  was 
made,  and  formed,  perhaps,  the  only  inducement  to  the  arrange- 
ment." '     "  If  there  was   a  market  value    of  the  article  in  this 

'  Sec  this  language  cited  with  appro-     bat  ion    in    Lawrence    v.    Wardwell,    6 

Barb,  423. 
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case,  the  question  would  be  a  simple  one.  As  there  is  none,  how- 
ever, the  parties  will  be  obliged  to  go  into  an  inquiry  as  to  the 
actual  cost  of  furnishing  the  article  at  the  place  of  delivery,  and 
the  court  and  jury  should  see  that,  in  estimating  this  amount,  it 
be  made  upon  a  substantial  basis,  and  not  left  to  rest  on  the 
loose  and  speculative  opinions  of  witnesses." 

And  the  learned  chief  justice  fortified  this  allowance  of 
profits  by  reference  to  the  civil  law  and  the  analogies  de- 
rived from  the  cases  in  our  own  law,  which  we  shall  here- 
after have  occasion  to  consider,  where  upon  non-perform- 
ance of  contracts  for  the  sale  and  delivery  of  chattels,  the 
market  price,  which,  of  course,  includes  profits,  is  made 
the  measure  of  compensation.** 

§  615.  Contracts  to  expend  labor  on  property. — In  a  very 
large  class  of  contracts,  such  as  provide  for  manufacture,  /.  z^fr' 
construction,  repairs,  and  transportation,  the  benefit  to  be 
derived  from  performance  is  the  addition  of  value  to  prop- 
erty through  the  expenditure  of  labor.  The  considera- 
tion on  the  other  side  may,  or  may  not,  be  pecuniary. 
The  plaintiff  in  these  cases  recovers,  as  his  measure  of 
damages,  the  difference  between  the  value  of  the  prop- 
erty, as  left  by  the  defendant,  and  the  value  it  would  have 
had  if  the  labor  had  been  expended.  There  are  cases 
where  the  plaintiff  would  be  held  obliged  to  reduce  this 
loss  if  on  breach  he  might  have  procured  the  performance 
of  the  contract  by  some  other  person  and  neglected  to  do 
so  ;  but  this  subject  is  fully  treated  elsewhere. (")  The 
difference  in  value  may  be  got  at  in  different  ways,  as  has 
been  well  explained  by  the  New  York  Court  of  Appeals 
in  a  recent  case,  which  follows  and  explains  Masterton 
V.  The  Mayor. 

§  6t6.  Kidd  v.  McCormick. — This  was  an  action  brought 
by   plaintiff  to  reach  a    trust  fund  deposited  with   the 


(")  See  chapter  on  Avoidable  Consequences,     .vvu^  t\^0\.  uUu^  ^^^^' 
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Union  Trust  Co.  of  New  York.('')  Plaintiff  entered 
into  a  contract  with  defendants,  T.  and  J.  McCormick,  by 
which  it  was  agreed  that  plaintiff  should  sell  seven  lots 
of  land  to  defendant  J.  McCormick,  who  should  give  back 
his  bond  and  mortgage  thereon  for  the  purchase-money. 
The  McCormicks  further  agreed  to  erect  a  dwelling 
upon  each  lot  to  be  completed  on  July  i,  1877,  plaintiff 
making  to  them  certain  advances  to  aid  in  their  erection, 
and  to  be  repaid  to  him  when  the  houses  had  reached  a 
certain  stage  of  completion. 

After  the  land  had  been  conveyed,  and  the  erection  of 
the  buildings  commenced,  the  vendees  procured  a  loan 
from  defendants,  C.  B.  &  G.  H,  Granniss,  secured  by  mort- 
gages on  four  of  the  lots,  and  an  agreement  was  made 
between  all  parties  that  a  certain  portion  of  the  moneys 
loaned  by  said  Grannisses  should  be  deposited  in  a  trust 
company  as  collateral  security  for  the  completion  of  the 
dwelling-houses,  and  that  said  mortgages  should  have 
priority  of  plaintiff's  mortgages  on  said  lots.  The  ven- 
dees proceeded  with  the  work  till  September  i,  1877, 
when  they  abandoned  the  houses  in  an  unfinished  con- 
dition and  declined  to  complete  them.  Whereupon 
the  plaintiffs  went  on  and  finished  the  buildings.  The 
question  was,  what  was  the  measure  of  plaintiff's  damages  ? 

Folger,  J.,  said  that  the  plaintiff's  damages  were  the  dif- 
ference in  the  value  of  the  premises,  as  they  were  with 
the  houses  unfinished,  at  the  date  of  their  abandonment, 
from  what  the  value  of  them  would  have  been  had  the 
houses  been  finished  on  that  day  according  to  the  con- 
tract.('')      lie  continued  : 

"  I  am  aware  that  there  has  not  been  harmony  in  the  expres- 
sions of  learned  judges  in  passing  upon  the  question  of  the  meas- 


("I  83  N.  Y.  391.397. 

(')  Ace.  Morton  7'.  Harrison,  52  N.  Y.  Super.  Ct.  305. 


siAC^  M/ii  iM-tni 
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ure  of  damages.  I  apprehend,  however,  that  it  has  been  princi- 
pally in  pointing  out  the  kind  of  testimony  by  which  the  amount 
of  damages  was  to  be  got  at  rather  than  in  the  rule  that  was  to 
govern.  Stated  in  its  broadest  form  the  plaintiff  is  to  ha\e  that 
compensation  which  will  leave  him  as  well  off  as  he  would  have 
been  had  the  contract  been  fully  performed.  With  more  partic- 
ularity he  has  a  right  to  a  house  as  good  as  that  which  the  de- 
fendants agreed  to  furnish  ;  and  his  damages  is  the  difference 
between  the  value  of  the  house  furnished  and  the  house  as  it 
ought  to  have  been  furnished.  One  kind  of  testimony  by  which 
that  difference  may  be  made  known,  is  that  of  experts  saying 
what  would  have  been  the  value  of  one  and  what  is  the  value  of 
the  other.  Another  kind  of  testimony  is  that  of  experts,  what  it 
would  cost  to  complete  the  unfinished  house  up  to  the  mark  of 
the  contract.  Another  kind  is  when  the  house  has  been,  in  fact, 
finished  up  to  that  mark,  what  it  did  in  fact  cost  to  finish  it.  But 
these  ways  all  lead  to  the  same  end  ;  what  is  the  difference  in 
value  between  the  unfinished  house  and  a  house  had  it  been 
finished  as  agreed  upon.  And  this  is  to  be  observed  of  the  last 
named  kind  of  testimony  ;  _firsf,  that  the  plaintiff  is  not  under 
obligation  to  go  on  and  finish  the  house  ;  second,  that  he  cannot 
always  finish  it,  as  he  could  not  in  the  case  in  hand,  at  the  day 
called  for  by  the  contract,  when  there  will  come  into  the  damages 
the  element,  spoken  of  by  Marvin,  J., (")  of  loss  from  delays  ;  and 
f/iird,  that  the  cost  of  actual  building  may  have  increased  after 
the  day  of  performance,  and  so  be  a  detrimental  gauge  of  dam- 
age for  the  defaulting  contractor.  Yet  the  referee  received 
testimony  in  each  of  these  ways,  and  therefrom  reached  a  result, 
by  the  application  to  the  facts  thus  before  him  of  the  rule  we 
have  above  stated.     We  think  that  he  made  no  error." 

§  617.  Distinction  between  damages  and  means  of  prov-  X 
ing  them. — This  clear  explanation  of  the  matter,  and  the 
distinction  it  points  out  between  the  methods  of  proof 
and  the  measure  of  damages,  is  important.  Neverthe- 
less, the  courts  have  not  always  been  precise  in  the  lan- 
guage which  they  have  employed,  and  besides  this  it 
often  happens  that  only  one  of  these  methods  of  getting 

(")  In  Morrell  v.  Irving  F.  I.  Co.,  33  N.  Y.  429. 
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at  the  elements  of  damage  is  resorted  to  when  it  will 
make  no  practical  difference  whether  we  say  that  the 
damage  is  the  difference  in  value  with  and  without  the 
labor,  or  the  cost  of  completion.  Strictly  speaking, 
however,  the  cost  of  completion  is  always  a  matter  of 
evidence. 

Thus  where  the  defendant  agreed  to  tow  the  plaintiff's 
coal  from  Pittsburg  to  Oil  City,  and  failed  to  do  so,  and 
it  was  impossible  to  secure  other  means  of  transportation, 
the  plaintiff  was  allowed  the  difference  in  the  value  of 
the  coal  at  Pittsburg  and  at  Oil  City.C)  The  plaintiff 
loaned  money  on  a  mortgage  of  certain  uncompleted 
houses,  which  the  defendant  covenanted  should  be  built 
in  a  certain  manner  ;  they  were  not  so  completed.  The 
houses  were  sold  on  foreclosure,  and  it  became  impossi- 
ble, therefore,  to  complete  them.  The  measure  of  dam- 
ages was  held  to  be  the  difference  in  value  of  the  houses 
as  completed  and  as  they  should  have  been  completed, 
at  the  time  the  plaintiff  had  notice  of  their  deficient  con- 
struction ;  not  exceeding,  however,  the  mortgage  debt 
and  interest  at  that  time.(^)  And  where  the  work  of 
repairing  a  house  was  not  done  according  to  the  contract, 
but  the  work  having  been  completed,  it  would  be  impos- 
sible to  have  the  errors  rectified  except  at  enormous  ex- 
pense, the  cost  of  such  rectification  was  not  allowed  to 
be  shown  as  evidence  of  the  difference  in  value  between 
the  house  as  it  was  and  as  it  should  have  been.C')  Where 
upon  the  defendant's  failure  to  perform  the  work  the 
plaintiff  brings  suit  without  having  the  work  done  by 
another,  the  measure  of  damages  has  been  said  to  be  the 
cost  of  procuring  the  work  done  elsewhere.('') 

(")  McGovcrn  7/.  Lewis,  56  Pa.  231. 

T')  Norway  Plains  Bank  7/.  Moors,  134  Mass.  129. 

(')  Mortf)n  7'.  Harrison,  52  N.  Y.  Supt^r.  Ct.  305. 

('j  Silliv.int  V.  Keanlon,  5  Ark.  140  ;  Carli  7'.  Seymour,  26  Minn.  276, 
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Generally,  upon  the  defendant's  failure  to  perform 
the  work  the  plaintiff  may  recover  the  expense  of  hav- 
ing it  done  elsewhere,  or  if  the  consideration  has  not 
been  paid  in  advance  the  difference  between  such  expense 
and  the  contract  price.  This  has  been  held  in  contracts 
to  manufacture  or  construct, (")  to  repair, (^)  and  to  trans-  ■ 

port.f')  In  all  these  cases  the  plaintiff  is  held  to  the  IM'^^^ 
rule  of  avoidable  consequences.  He  cannot  increase  his 
damages,  by  unreasonably  neglecting  (in  a  proper  case) 
to  have  the  work  done  elsewhere.  That  is,  he  is  entitled 
in  any  case  to  the  difference  in  value;  he  cannot  increase 
this  by  the  neglect  of  reasonable  precautions  ;  but  on  the 
other  hand  he  is  not  under  any  obligation  to  take  the 
burden  off  the  defendant's  shoulders,  by  executing  the 
contract  himself  on  better  terms  than  the  contract  calls 
for. 

§  618.  Damages  upon  prevention  of  performance  or  re- 
(••?76">^§?i?5i?"  by  defendant. — Where  one  engaged  in  the  per- 
^y75-formance  of  a  contract  is  wrongfully  prevented  by  the 
employer  from  completing  it,  the  measure  of  damages  is 
the  difference  between  the  price  agreed  to  be  paid  for 
the  work,  and  what  it  would  have  cost  the  plaintiff  to 
complete  it.(*^)   Differently  stated,  the  rule  in  such  a  case 


(")  Broumel  v.  Rayner,  68  Md.  47  ;  Florence  M.  Co.  v.  Daggett,  135 
Mass.  582  ;  Hirt  v.  Hahn,  61  Mo.  496. 

Q')  Howe  M.  Co.  v.  Reber,  66  Ind.  49S  ;  Orr  W.  Co.  v.  Reno  W.  Co.,  19 
Nev.  60;  New  York  v.  Second  Ave.  R.R.  Co.,  102  N.  Y.  572. 

(<')  Fletcher  ■z/.  Gillesoie,  3  Bing.  635;  Lamoreaux  v.  Rolfe,  36  N.  H.  33 
{semb/e) . 

C)  Myers  v.  York  &  C.  R.R.  Co.,  2  Curt.  C.  C.  28  ;  Upstone  v.  Weir,  54 
Cal.  124;  Cox  V.  McLaughlin,  54  Cal.  605  ;  Morgan  v.  Hefler,  68  Me.  131  ; 
Grand  Rapids  &  B.  C.  R.R.  Co.  v.  Van  Dusen,  29  Mich.  431  ;  Glaspie  v. 
Glassow,  28  Minn.  158;  Pevey  v.  S.  &  B.  L.  Co.,  33  Minn.  45  ;  Ennis  7'. 
Buckeye  Pub.  Co.,  46  N.  W.  Rep.  314  (Minn.)  ;  Park  v.  Kitchen,  i  Mo.  App. 
357  ;  Hale  v.  Hess,  46  N.  W.  Rep.  261  (Neb.) ;  Durkee  v.  Mott,  8  Barb.  423; 
Danley  v.  Williams,  16  Wis.  581. 
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is  recompense  to  the  plaintiff  for  the  part  performance, 
and  indemnity  for  his  loss  in  respect  to  the  part  unexe- 
cuted. (^)  The  plaintiff  is  to  be  placed  in  the  same  con- 
dition he  would  have  been  in  if  he  had  been  allowed  to 
proceed  without  interference. (^) 

A  city,  repudiating  a  contract  with  the  defendant  to 
do  street  cleaning,  is  liable  for  the  difference  between  the 
value  of  the  work  to  be  done  and  the  contract  price. C)'' 
The  true  measure  is  the  value  of  the  plaintiff's  labor,  and 
the  profits  he  could  have  fairly  derived  from  the  labor  he 
was  prevented  from  performing. ('')  In  an  action  of  as- 
sumpsit to  recover  for  machines  partly  constructed  under 
a  contract  between  the. plaintiff  and  defendant,  but  left 
unfinished,  owing  to  the  defendant's  neglect  to  furnish 
necessary  castings,  and  therefore  not  delivered,  the  meas- 
ure of  damages  was  not  the  value  of  the  labor  and  mate- 
rial on  these  machines,  but  the  plaintiff's  damages  for 
being  prevented  from  completing  them  and  receiving 
the  agreed  price — taking  into  account  whatever  the  un- 
finished machines  left  on  his  hands  were  worth  to  him.('') 
If,  in  such  a  case,  the  plaintiff  is  put  to  the  same  expense 
in  time  and  money  as  if  he  had  fully  performed,  the  con- 
tract price  of  the  whole  work  is  the  measure  of  dam- 
ages.(')  But  in  the  ordinary  case  the  plaintiff  cannot  by 
showing  readiness  to  perform  or  a  tender  of  perform- 
ance, recover  the  contract  price. (*-') 


(")  Upstone  7/.  Weir,  54  Cal.  124;  Friedlander  v.  Pugh,  43  Miss,  in;  Pols- 
ley  V.  Anderson,  7  W.  Va.  202. 

(»<)  United  States  v.  Smith,  94  U.  S.  214;  Elizabethtown  &  P.  R.R.  Co.  v. 
Pottinger,  10  Bush  185. 

{')  Devhn  t.  Mayor  of  New  York,  63  N.  Y.  8. 

C)  Cunningham  v.  Dorsey,  6  Cal.  19. 

(-)  Allen  V.  Thrall,  36  Vt.  71 1. 

(')  Wood  7'.  Schettlcr,  23  Wis.  501. 

(")  Lindley  v.  Dcmpsey,  45  Ind.  246  ;  Hosmer  ?'.  Wilson,  7  Mich.  294. 
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*  So,  in  Kentucky  it  has  been  held,  that  a  plaintiff  con- 
tracting to  do  work  for  a  stipulated  price,  and  who  is 
ready  to  perform  his  agreement,  but  is  prevented  by  the 
other  party,  cannot  recover  the  price  named  in  the  con- 
tract for  the  whole  work,  but  only  the  actual  damages 
sustained  by  him.  And  as  "  the  amount  of  compensation 
which  the  plaintiffs  had  recovered  exceeded  the  value  of 
the  work  they  had  done,  and  as,  moreover,  they  did  not 
attempt  to  prove  any  special  lo^  or  damage,  they  were 
not  entitled  to  recover  anything." '  **  So  where  the 
plaintiff  was  employed  by  the  defendant  to  do  certain 
work ;  after  he  began  to  do  it,  the  order  was  counter- 
manded by  the  defendant ;  but  the  plaintiff  went  on  to 
complete  the  job,  and  insisted  that  he  was  entitled  to  re- 
cover for  doing  the  whole  and  for  the  materials  furnished, 
and  so  the  Common  Pleas  held.  But,  on  error,  the  judg- 
ment was  reversed ;  the  court  saying  that  "  in  all  such 
cases  the  just  claims  of  the  party  employed  are  satisfied 
when  he  is  fully  recompensed  for  his  part  performance 
and  indemnified  for  his  loss  in  respect  to  the  part  left 
unexecuted ;  and  to  persist  in  accumulating  a  larger  de- 
mand is  not  consistent  with  good  faith  toward  his  em- 
ployer." '  The  same  rule  applies  where  the  considera- 
tion is  paid  by  an  employer  in  advance.  The  mechanic 
is  not  entitled  in  such  case  to  retain  the  full  price,  even 
if  the  work  is  stopped  by  the  default  of  his  employer,  but 
so  much  only  as  will  compensate  his  actual  damage. ('') 
In  an  action  for  such  a  breach  of  contract,  evidence  by 
the  defendant  to  show  that  the  fulfilment  of  the  contract 
would  have  cost  the  plaintiff  more  than  he  was  to  receive 

'  Chamberlin  v.  McCallister,  6  Dana        '  Clark  v.    Marsiglia,   i   Denio   317  ; 
352.     See,  also,  Caldwell  v.  Reed,  Lit-     and  see  Durkee  v.  Mott,  8  Barb.  423. 
tell  Sel.  Cas.  366. 


(")  Hood  V.  Raines,  19  Tex.  400. 
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from  the  defendant,  is  proper.  (")  Where  a  contractor 
was  to  build  a  road,  but  was  stopped  when  he  had  par- 
tially finished,  the  measure  of  damages  was  held  to  be  the 
difference  between  the  contract  price  and  what  it  would 
have  cost  him  to  finish  the  road,  but  the  defendant  might 
show  that  the  plaintiff  would  have  been  unable  to  finish 
it  according  to  the  agreement,  and  the  jury  were  to  take 
into  consideration  the  fact  that  the  plaintiff  was  relieved 
from  this  burden.  (**)  But  where  the  defendants  wilfully 
embarrass  and  delay  the  plaintiffs,  so  that  the  contract 
which  would  have  been  profitable  on  the  original  esti- 
mates, has,  in  consequence  of  such  conduct,  become  the 
reverse,  the  original  principles  and  mode  of  estimate  may, 
at  the  plaintiffs  election,  be  departed  from,  and  he  may 
recover  under  a  quantum  meruzLi^)  The  recovery  upon 
a  quantum  meruit  w'lW  be  considered  later.('^) 

§  619.  Entire  contract  price  recoverable  in  some  cases. — 
In  some  cases  the  plaintiff  may  recover  the  whole  con- 
tract price.  A  common  case  is  that  of  a  schoolmaster.  If  a 
scholar  is  removed  from  the  school  during  the  quarter  the 
schoolmaster  may  recover  the  tuition  fee  for  the  whole 
quarter.  ('')  So  upon  an  agreement  to  pay  the  plaintiff  a 
certain  amount  for  his  legal  services  in  a  pending  litiga- 
tion he  may  recover  the  agreed  amount,  though  the  con- 
troversy is  brought  to  an  end  by  compromise. C^)  Where 
it  was  agreed  that  the  plaintiff  should  weigh  all  the  grain 
carried  over  the  defendant's  road  at  a  stipulated  price,  and 
the  defendant  allowed  another  to  weigh  grain,  the  plain- 


er) Durkee  v.  Mott,  8  Barb.  423. 

C)  Waco  T.  R.R.  Co.  v.  Shirley,  45  Tex.  355. 

C)  Merrill  v.  Ithaca  &  O.  R.R.  Co.,  16  Wend.  586. 

(")  §  654. 

(')  Collins  V.  Price,  5  Bing.  132;  .Sprague  ?'.  Morg^an,  7  Ala.  952. 

C)  Hunt  V.  Test,  8  Ala.  713  ;   Baldwin  7A  Bennett,  4  Cal.  392. 
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tiff  was  allowed  to  recover  at  the  contract  price  for  all 
grain  thus  weighed  by  the  other. (") 

The  principle  upon  which  these  cases  rest  seems  to  he\ 
that  the  whole  contract  price  is  to  be  given,  because  it  is\ 
impossible  to  show  with  the  required  certainty  any  pecu-  ^ 
niary  outlay  which  the  plaintiff  has  been  saved  by  the 
breach.  The  school  must  continue  in  session,  with  its 
entire  corps  of  instructors,  although  a  scholar  is  with- 
drawn ;  the  office  of  a  weigher  of  grain  must  still  be  kept 
open,  and  at  the  same  expense,  though  part  of  the  antici- 
pated custom  fails.  It  would  seem  necessary,  then,  that 
in  order  to  have  the  cost  of  performance  subtracted  from 
the  contract  price  the  defendant  must  in  a  case  of  doubt 
be  prepared  to  show  affirmatively  that  the  performance  Pu^^^ 
would  have  cost  the  plaintiff  something  which  he  has  been 
saved  by  the  breach,  and  to  prove  the  amount  definitely. 

§  620.  Tender  of  performance. — "^  On  a  contract  to 
transport  horses  in  a  canal-boat  for  a  given  sum  of 
money,  the  plaintiffs  averred  a  readiness  and  offer  to 
perform  on  their  part,  and  a  neglect  and  refusal  on  the 
part  of  the  defendants  to  furnish  the  freight,  and 
claimed  to  recover  the  entire  sum  specified  in  the  agree- 
ment. But  the  Supreme  Court  of  New  York  held  that 
they  were  only  entitled  to  recover  what  they  had  actually 
lost  by  the  defendants'  non-performance,  saying:  "  Sup- 
pose the  plaintiffs  had  the  next  hour  been  furnished  with 
freight  entirely  adequate  to  the  voyage  at  the  same  sum, 
they  then  would  have  been  entitled  to  the  damage 
arising  from  detention  for  that  time,  but  no  more.  A 
tender  and  offer  to  perform  is  equivalent  to  performance,  f  6^^ 
but  merely  for  the  purpose  of  sustaining  an  action  ;  it  is  fy  ^^ 
not  performance,  though  in  one  respect  it  resembles  it 


C)  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Richards,  126  111.  448. 
Vol.  II.— 18 
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consequentially.     It    is  quasi  performance^  but   it    does 
not  regulate  the  amount  of  damages."  ^  ^'^ 

§  621.  Waiver   of  full  performance. — A  waiver  of  full 
fc/5*<^    performance,  made  by  the  defendant,  stands  on  a  differ- 
^6^%'    cnt  footing  from  a  tender  of  performance  by  the  plaintiff. 
J7^3      It  is  really  the  waiver  of  a  condition,  and  the  undertaking 
of  the  defendant  thereupon   becomes  unconditional.     If 
the   undertaking  is  not  then  performed,  the    plaintiff's 
loss  is  the  whole  benefit  which  was  to  come  to  him  by 
the  contract.     So  where  there  is  an  acceptance  of  partial 
performance  in  lieu  of  complete  performance  of  an  entire 
contract   by   one  party  to   it,  the   other  being  ready  to 
complete  it  on  his  part,  compensation  may  be  recovered 
for  the  whole  benefit  secured  to  the  plaintiff  by  the  con- 
tract. (') 

Rule  of  Damages  in  Particular  Cases. 

§  622.  Agreements  to  loan  money. — Having  now  stated 
the  general  rules  applicable  in  actions  of  contract,  we 
proceed  to  give  some  instances  of  their  application  in 
special  classes  of  cases ;  and  first,  an  agreement  to  loan 
money. 

Upon  breach  of  a  contract  to  loan  money  special 
damages  may  in  a  proper  case  be  recovered  ;  but  if  no 
special  damage  is  shown,  the  recovery  is  only  nomi- 
nal. C*)  For  though  by  the  contract  the  plaintiff  would 
receive  the  amount  of  the  loan,  it  would  be  saddled  with 
an  obligation  of  exactly  equal  amount,  so  that  the  profit 
of  the  contract  would  be  nothing.  It  is  clear,  however, 
that  a  contract  to  loan  money  at  less  than  the  current 
rate  of  interest  would  give  the  right  to  substantial  dam- 
ages. 

'  Shannon  v.  Comstock,  21  Wend.  457,  460. 

(•)  Ellis  V.  Willard,  9  N.  Y.  529;  Ashcraft  v.  Allen,  4  Ired.  L.  96. 
(^•'j  Turpie  v.  Lowe,  114  Ind.  37. 
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§  623.  To  assign  or  keep  valid  an  insurance  policy. — 
Where  the  defendant  sold  the  plaintiff  a  house,  and 
agreed  to  assign  the  policy  of  insurance  upon  it,  the 
measure  of  damages  upon  a  breach  of  the  agreement  is 
the  cost  of  insurance  for  the  unexpired  term  of  the  policy  ; 
in  other  words,  the  value  of  the  policy.  If  the  house  is 
burned  without  insurance,  the  plaintiff  can  recover  noth- 
ing for  loss  of  the  insurance  money,(''')  for  he  should 
have  insured  himself.  The  defendant  assigned  a  policy 
of  insurance  for  ^1,000,  on  which  he  was  to  pay  the 
premiums,  to  trustees  for  his  creditors  by  a  deed  con- 
taining a  covenant  that  he  would  do  nothing  to  avoid  the 
policy,  which  was  subject  to  a  condition  that  if  the  assured 
should  go  beyond  the  limits  of  Europe,  it  should  be  void. 
He  violated  this  covenant,  thereby  avoiding  the  policy. 
It  was  held  that  the  measure  of  damages  was  the  value 
of  the  policy  at  the  time  of  the  judgment,  taking  into 
consideration  the  fact  that  the  defendant  had  covenanted 
to  pay  and  should  pay  the  premiums  thereon. (^) 

§  624.  To  work  a  farm  on  shares. — In  an  action  for 
breach  of  a  contract  by  which  the  defendant  agrees  to 
cultivate  a  farm  on  shares,  the  measure  of  damages  is  the 
profit  which  the  plaintiff  would  have  made  if  the  contract 
had  been  fulfilled. C)  Where  such  an  agreement  was 
broken  by  the  owner  of  the  farm,  the  fact  that  the  plain- 
tiff got  another  farm  to  work  was  held  immaterial. ('') 

§  625.  For  construction  of  buildings,  etc. — Where  upon 
a  contract  to  construct,  the  defendant  delayed  the  con- 
struction, the  plaintiff,  who  was  the  contractor,  was  al- 


(*)  Dodd  V.  Jones,  137  Mass.  322. 

C)  Hawkins  v.  Coulthurst,  5  B.  &  S.  343. 

(<=)  McClure  v.  Thorpe,  68  Mich.  33  ;  Hoy  v.  Gronoble,  34  Pa.  9. 

('')  Taylor  v.  Bradley,  4  Abb.  App.  363. 
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lowed   to    recover    the    increased    cost    of   construction 
caused  thereby. ('')     Mitchell,  J.,  said  : 

*'  Where  a  contractor  in  good  faith  enters  upon  the  perform- 
ance of  a  contract,  and  incurs  expense,  the  employer  having 
notice  of  that  fact,  if  the  employer,  either  by  an  order  or  by 
negligently  failing  to  perform  an  essential  part  to  be  performed 
by  him,  suspends  the  execution  of  the  contract,  upon  a  resump- 
tion and  completion  of  the  work  it  will  be  implied  that  all  loss, 
necessarily  occasioned  by  such  suspension,  of  which  the  employer 
is  at  the  time  notified,  shall  fall  upon  him.  The  contractor  may 
not  acquiesce  in  the  suspension  in  silence,  and  upon  the  resump- 
tion and  completion  of  the  work  claim  the  contract  price,  and 
damages  for  that  which  may  have  occurred  with  his  acquiescence. 
If,  however,  notice  be  given  of  his  readiness  and  willingness  to 
prosecute  the  work  to  completion  within  the  time  agreed  upon, 
and  that  its  suspension  will  involve  him  in  loss,  we  can  discover 
no  principle  upon  which  it  can  be  held  that,  the  loss  must  fall 
upon  the  contractor  in  case  of  a  voluntary  resumption  of  the 
contract The  plaintiff  may  recover  as  damages  any  di- 
rect loss  which  he  sustained  by  the  unreasbnable  suspension  or 
delay  of  the  work  by  the  employer.  The  employer  must  have 
had  notice  that  the  suspension  would  result  in  loss,  and  the 
suspension  must  not  have  been  consented  to  by  the  contractor." 

In  this  case  the  contractor  recovered  compensation  for 
injury  to  tools,  and  interest  for  the  period  of  delay  upon 
all  moneys  invested   upon  materials    furnished   for   the 
work,    and    labor    necessary  in    furnishing    them.      So 
where  the  plaintiff  and  defendant  entered  into  a   writ- 
ten   contract,  by  which  the    former   agreed    for   a   cer- 
tain sum  to  be  paid  him  by  the  latter  to  do  the  carpen- 
^^  vtr^  ter's  work  on  a  school-house  to  be  built,  and  furnish  and 
M  ^'^''''''use  the  necessary  materials,  and  that  he  would  "  com- 
^''^rc'1  ^^nce  said  work  and  proceed  therewith  without  delay, 
and  in  such  a  manner  as  not  to  delay  the  contractor  for 
the  mason  work,"  it  was  held  that  this  covenant  implied 


^lA.rU'' 


(»)  Louisville  &  N.  R.R.  Co.  v.  Hollerbach,  105  Ind.  137,  145,  151. 
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a  correlative  obligation  on  the  part  of  the  defendant  to 
have  his  building  in  readiness  for  the  plaintiff  to  perform 
the  condition  ;  and  that  the  plaintiff,  having  sustained 
damages  from  the  defendant's  delay  in  having  the  build- 
ing ready  for  him  to  do  the  work,  could  maintain  an 
action  to  recover  the  amount  of  his  damages,  in  which 
was  included  his  increased  expense  from  the  delay. ("*) 

■^  Where  a  millwright  agreed  to  put  machinery  into  the 
plaintiff's  mill  in  a  good  and  workmanlike  manner,  and 
he  did  it  so  unskilfully  that  the  same  was  of  little  or  no 
value,  and  the  plaintiff  lost  the  profit  and  benefit  of  his 
mill  for  a  long  space  of  time,  and  was  obliged  to  alter 
the  machinery,  it  was  held  that  the  plaintiff  was  entitled 
to  recover  such  additional  sum,  beyond  the  expense  of 
the  repairs,  as  the  mill  would  have  been  worth  to  him  if 
the  defendant  had  fulfilled  his  contract,  more  than  it  was 
worth  while  the  machinery  was  insufficient,  and  that  the 
opinions  of  witnesses  might  be  received.  In  this  case 
the  court  apparently  meant  to  give  the  profits  of  working 
the  mill'  "^  In  Railroad  Co.  v.  SmithTC)  the  plaintifT 
was  allowed  to  recover  for  the  delay  of  trains  and  for 
extra  men  to  work  a  defectively  built  bridge.  Where  a 
contractor  does  not  finish  a  house  in  the  time  agreed, 
but  is  afterward  allowed  to  go  on  with  the  contract,  the 
owner  recovers  the  value  of  the  use  of  the  buildinsf 
during  the  delay. (*')  Snell  v.  CottinghamC^)  was  an  ac- 
tion on  an  agreement  by  Cottingham  with  Snell  to  build 
the  road  of  the  L.  B.  &  M.  Co.  by  a  certain  time.  The 
company  had  leased  its  line  to  the  T.  W.  &  W.    Co., 

'  Clifford  V.  Richardson,  18  Vt.  620. 


(*)  Allamon  v.  Albany,  43  Barb.  33. 

0*)  21  Wall.  255. 

C)  Korf  t/.  Lull,  70  111.  420  ;  Ruff  z/.  Rinaldo,  55  N.  Y.  664. 

(-i)  72  III.  161. 
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agreeing  to  have  the  line  finished  by  a  certain  day,  and 
to  pay  the  interest  on  certain  bonds.  Snell  assumed  the 
obHgations  of  the  L.  B.  &  M.  Co.,  and  agreed  with  the 
T.  W.  &  W.  Co.  that  if  the  road  should  be  completed 
before  the  time  agreed  between  the  two  companies  the 
interest  on  the  bonds  should  be  saved  for  all  the  time 
gained.  The  time  fixed  by  Cottingham's  contract  was 
earlier  than  that  of  the  contract  between  the  companies. 
Snell  had  made  his  agreement  with  Cottingham  with 
reference  to  his  contract  with  the  company,  but  this 
Cottingham  did  not  know.  Cottingham  did  not  finish 
the  road  within  the  time  agreed.  It  was  held  that  Snell 
I  could  only  recover  the  value  of  the  use  of  the  road  dur- 

O''''  ing  the  delay,  and  that  the  other  contract  could  not  be 
considered,  as  it  was  not  in  the  contemplation  of  the  par- 
ties. 

In  Phillips  &  Colby  Construction  Company  v.  Sey- 
mour, ('')  the  defendant  failed  in  the  payment  of  an  in- 
stalment which  was  due  the  plaintiff  for  labor  in  the  con- 
struction of  the  defendant's  railroad.  It  was  held,  in  an 
action  for  the  defendant's  breach  of  contract,  that  the  de- 
fendant could  generally  recover  for  delays  by  the  plaintiff 
in  performance  ;  yet  in  this  particular  case  it  was  not 
error  to  have  excluded  this  claim,  for  "  the  whole  basis 
of  this  calculation  is  conjectural,  uncertain,  and  vague. 
There  is  nothing  on  which  a  jury  could  have  done  any- 
thing but  conjecture  and  speculate,  at  the  hazard  of  sac- 
rificing truth  and  justice."  *  In  regard  to  contractors 
fur  works,  another  question  sometimes  presents  itself,  of 
great  importance  to  the  amount  of  recovery  ;  and  it  is 
settled  that  where  the  parties  agree  that  the  estimate 
JtLVL^  of  any  third  party  shall  be  conclusive  on  the  question 
of  remuneration,  the  courts  will  so  treat  it.     If,  indeed, 


(">  91  U.  S.  646.   See  this  case  as  to  the  items  recoverable  in  such  actions. 
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by  fraud  or  collusion,  the  arbitrator  selected  refuses  to 
make  an  estimate,  then  the  plaintiff  may  resort  to  other 
testimony.  But  he  cannot  do  this  so  long  as  the  de- 
fendant observes  and  insists  on  the  contract.'** 

§  626.   For  forbearance. — *  Contracts    for    forbearance 
are  often  entered  into  by  creditors  for  certain  considera- 
tions, on  which  they  forbear  to  pursue  their  debtor  dur- 
ing a  given  time.     In  a  case  of  this  kind,  where  the 
plaintiff  had  recovered  judgment  against  his  debtor,  the        ^ 
defendant,  in  consideration  that  the  plaintiff  would  for-  ^^^^^^  ^ 
bear  to  sue  out  execution  for  a  certain  time,  agreed  to  '^sMS. 
erect  a  house  and  lease  it  to  the  plaintiff ;  such  erection       ^^^^^^ 
and  lease  to  be  in  full  satisfaction  of  the  judgment.    The 
agreement  not  being  performed,  it  was  held  that  the  value 
of  the  house  was  the  measure  of  damages,  and  not  the 
difference   between   the  amount  of   the   judgment  and 
value  of  the  house.'**     For  breach  of  a  contract  to  for- 
bear, it  is  held  in  Indiana  that  the  measure  of  damages 
is  limited   by  the  amount  forborne,  with   interest  and 
costs  to  the  sale.     Damages  sustained  by  a  forced  sale 
of  the  property  levied  on  are  too  remote. C')     Where  the 
defendant  had  the  plaintiff  arrested,  the  latter  may  also 
recover  the  expense  of  obtaining  a  discharge. (^) 

§  627.  Actions  against  stockholders. — *  The  measure  of 
damages  in  actions  brought  by  incorporated  companies 
against  stockholders,  upon  calls  made  for  payment  of 
stock,  furnishes  us  with  another  subject  of  inquiry. 
Where  the  defendant  subscribed  for  stock  which  had 
been  forfeited  by  the  company,  it  has  been  held  in  New 

'  Hotham  v.  East  India  Co.,  i  T.  R.  79  ;  Randel  z'. Chesapeake  and  D.  Canal 

638;  Canal  Trustees   v.  Lynch,  10  111.  Co.,  i  Harr.  233. 

521  ;    Merrill   v.    Gore,    29   Me.    346  ;        '^  Strutt  v.  Farlar,    16  M.  &  W.  249. 

Easton  v.  Penn.  &  O.  C.  Co.,  13  Ohio  See  Ellison  v.  Dove,  8  Blatchf,  571. 


(»)  Indiana  &  I.  C.  Ry.  Co.  v.  Scearce,  23  Ind.  223. 
C)  Smith  V.  Way,  6  All.  212. 
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York  that  the  forfeiture  was  not  a  bar  to  the  action,  but 
that  the  nominal  value  of  the  stock  forfeited,  less  the 
actual  cash  value  at  the  time  it  was  declared  forfeited, 
was  the  measure  of  compensation.'  And  unless  the  value 
of  the  stock  reaches  the  whole  debt  and  interest,'  the 
plaintiff  must  have  judgment  for  the  balance. C*)  ■^* 
Where,  in  such  actions,  all  the  money  subscribed  is  nec- 
essary for  the  purpose  intended,  the  recovery  is  of  course 
measured  and  limited  by  the  amount  subscribed  ;  but  if 
an  amount  less  than  the  amount  subscribed  is  all  that  is 
in  fact  required,  it  is  held,  in  Illinois,  that  the  recovery 
should  be  pro  rata.i^)  A  promise  to  subscribe  for  a 
certain  amount  of  stock  in  a  plank-road  company,  to  in- 
duce the  selection  of  a  particular  route,  if  accepted,  is 
valid,  and  may  be  enforced.  The  measure  of  damages  is 
the  difference  between  the  value  of  the  stock  at  the  time 
of  the  trial,  and  the  amount  agreed  to  be  paid  for  it.C) 
On  the  other  hand,  on  a  breach  of  an  agreement  to  give 
land  for  stock,  if  a  specific  performance  cannot  be  de- 
creed, in  estimating  the  damages,  reference  should  be 
had  not  to  the  nominal  value  of  the  stock,  but  to  the 
land  which  ought  to  have  been  conveyed. C) 

§  628.  By  assignees  of  bankrupts. — *  Interesting  ques- 
tions are  often  presented  in  suits  by  assignees  seeking  to 
enforce  contracts  made  by  the  bankrupt.  In  a  case  in 
assumpsit  in  the  English  Exchequer,  the  facts  were  that 
the  bankrupt  had,  previous  to  his  bankruptcy,  delivered 
to  the  defendant  a  bill  of  exchange  for  ^600,  which  he 
promised  to  discount,  retaining  ;^ioo  and  the  discount. 

'  Herkimer  Man.  &  H.  Co.  v.  Small,         '  S.  C.  2  Hill,  127. 
21  Wend.  273. 

(")  Johnson  v.  Stear,  15  C.  B,  N.  S.  330. 

CO  Miller  v.  Ballard,  46  III.  377. 

C)  Rhey  V.  Ebcnsburg  &  S.  P.  R.  Co.,  27  Pa.  261. 

C)  Dayton  &  C.  R.R.  Co.  v.  Hatch,  i  Disney  84. 
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He  kept  the  bill,  however,  and  paid  nothing  to  the  bank- 
rupt. On  this  state  of  facts,  the  judge  who  tried  the 
cause  told  the  jury  that  they  were  bound  to  give  the 
^600,  less  the  ^loo  and  the  discount.  An  effort  was 
made  to  set  the  verdict  aside,  on  the  ground  that  the 
cause  should  have  been  left  to  the  jury  at  large,  and  that 
the  judge  erred  in  telling  them,  as  a  pomt  of  law,  that  the 
sum  above  stated  was  the  measure  of  damages.  But  the 
charge  was  held  right,  and  the  court  said  :  "  No  doubt  ^  *]{!> 
all  questions  of  damage  are,  strictly  speaking,  for  the 
jury,  and  however  clear  and  plain  may  be  the  rule  of 
law  on  which  the  damages  are  to  be  found,  the  act  of 
finding  is  for  them.  But  there  are  certain  established 
rules  according  to  which  they  ought  to  find  ;  and  here 
there  is  a  clear  rule  that  the  amount  which  would  have 
been  received  if  the  contract  had  been  kept,  is  the  meas- 
ure of  damages  if  the  contract  is  broken."'  (^=')** 

§  629.  Agreements  for  arbitration  and  award. — Where 
the  defendant  broke  his  contract  to  submit  a  dispute  to 
arbitrators,  it  was  held  that  the  plaintiff  could  recover  Jit  ^  , 
substantial  damages,  although  it  was  found  that  he  had  c^^^Xj-^f^ 
no  valid  claim.  The  damages  would  include  "  expenses 
to  which  he  had  been  subjected  by  reason  of  his  necessary 
preparation  for  a  trial  before  the  arbitrators,  on  account 
of  his  own  loss  of  time  and  trouble,  and  in  employing 
counsel,  taking  depositions,  payments  to  witnesses  and 
arbitrators,"  and  other  expenditures  ;  but  he  could  only 
recover  these  so  far  as  they  were  not  available  for  the 
trial  of  his  cause  before  the  court,  for  he  had  to  repair  to 
the  latter,  and  the  only  result  of  the  defendant's  act  was 

'  Alder  v.  Keighley,  15  M.  &  W.  117. 

(")  The  equitable  assignee  in  this  class  of  cases  has  no  greater  right  than 
the  plaintiffs  in  the  record.  Griffiths  v.  Perry,  i  E.  &  E.  680.  But  his  right 
is  equal  to  theirs :  Ashdown  v.  Ingamells,  5  Ex.  Div.  280. 
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to  make  him  incur  the  extra  expenses.  It  was  said  that 
the  counsel  fees  were  recoverable,  for  they  were  suitable 
and  properly  incurred,  and  the  plaintiff  was  deprived  of 
their  benefit  by  the  wrongful  act  of  the  defendant. (") 

§  630.  To  construct  stations,  etc.— Where  a  railroad 
company  breaks  an  agreement  to  build  a  station  at  any 
given  place,  the  measure  of  damages  is  the  enhanced 
value  of  the  land  had  the  depot  been  erected. (^)  In  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Fort  Scott  C)  the  company 
broke  its  contracts  to  extend  its  line  to  Fort  Scott.  It 
was  held  that  plaintiff  could  recover  either  the  value  of 
the  improvements  for  purposes  of  taxation,  or,  as  the 
contract  was  entire,  the  whole  consideration  paid  in  ad- 
vance ;  but  evidence  to  show  a  decline  in  population  and 
depreciation  in  real  estate  was  inadmissible  as  being  too 
speculative.  Where  a  subscription  was  made  to  the  stock 
of  a  railway  company  on  the  condition  that  the  railway 
should  pass  by  a  certain  place,  which  condition  the  com- 
pany failed  to  comply  with,  but  before  their  failure  the 
subscriber  had  paid  his  subscription  by  a  transfer  of  land 
to  the  company  :  in  an  action  by  the  subscriber  against 
the  company  for  breach  of  the  agreement,  the  measure 
of  damages  was  held  the  value  of  the  land  at  the  time 
of  the  transfer. C) 

§  631.  To  build  fences,  walls,  etc. — For  breach  of  an 
agreement  to  build  fences  and  cattle-guards,  the  measure 
of  damages  is  the  cost  of  building  them.(*)     But  where 

(")  Pond  V.  Harris,  113  Mass.  114. 

('■)  Mobile  &  M.  Ry.  Co.  v.  Gilmer,  85  Ala.  422  ;  Louisville  N.  A.  &  C.  Ry. 
Co.  V.  .Sumner,  106  Intl.  55  ;  Watterson  ?'.  Alleghany  V.  R.R.  Co.,  74  Pa.  208; 
Houston  &  T.  C.  Ry.  Co.  ?/.  MoUoy,  64  Tex.  607.  This  was  said,  however, 
to  be  too  remote  in  Rockford,  R.  I.  &  St.  L.  R.R.  Co.  11.  Beckemeier,  72  HI. 
267.     See  §  194. 

e)  15  Kas.  435. 

('')  Jewett  7/.  Lawrenceburgh  &  U.  M.  Ry.  Co.,  10  Ind.  539. 

(•;  Logansport,  C.  &  S.  W.  Ry.  Co.  v.  Wray,  52  Ind.  578. 
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a  sea-wall,  built  by  the  defendant,  had  not  been  con- 
structed according  to  his  agreement,  and  he  had  promised 
the  plaintiff  to  rebuild  it,  but  failed  to  do  so,  and  in  reli- 
ance on  such  promise,  the  plaintiff  himself  delayed  re- 
building it,  the  loss  of  the  use  of  the  wharf,  during 
the  period  of  delay  thus  caused,  was  held  the  direct 
and  immediate  consequence  of  the  defendant's  failure, 
for  which  he  was  liable. (^)  Where  the  grantee  failed 
to  build  a  wall  on  his  own  land,  according  to  agreement, 
the  grantor's  measure  of  damages  is  not  the  cost  of  the 
wall,  but  the  difference  in  value  of  his  own  adjoining 
land  with  and  without  the  wall.(^) 

§  632.  Not  to  engage  in  business. — The  measure  of  dam- 
ages upon  breach  of  a  contract  not  to  engage  in  business 
is  so  difficult  to  estimate  that  the  damages  are  usually 
liquidated.  If  no  damages  are  stipulated  in  the  agree- 
ment the  plaintiff  can,  of  course,  recover  only  such  as  he 
proves  he  has  sustained  by  the  breach. f")  Where  the 
defendant  by  breach  of  the  contract  so  increased  the 
demand  for  labor  that  the  rate  of  wages  was  increased,  it 
was  held  that  the  plaintiff  might  recover  compensation 
for  the  increased  wages  he  had  to  pay,  and  also  for  his 
loss  by  reason  of  workmen  enticed  away  by  the  defend- 
ant. C^) 

In  Peltz  V.  Eichele  (*")  the  defendant  had  covenanted 
not  to  manufacture  certain  articles.  It  was  said  that 
what  the  defendant  had  gained  might  be  evidence  of 
what  the  plaintiff  had  lost,  but  the  plaintiff  must  show 
that  he  has  suffered  the  loss,  as,  for  example,  in  the  de- 

(")  Willey  V.  Fredericks,  10  Gray  357. 
C)  Wigsell  V.  School,  8  Q.  B.  D.  357. 

(;)  Jenkins  v.  Temples,  39  Ga.  655  ;  Burckhardt  v.  Burckhardt,  36  Oh.  St. 
261  ;  42  Oh.  St.  474. 

(<*)  Whittaker  v.  Welch,  2  Pugs.  436. 
(")  62  Mo.  171. 
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crease  of  his  business,  the  stoppage  of  his  factory,  etc. 
In  an  action  against  a  physician  for  breach  of  an  agree- 
ment not  to  practice,  the  measure  of  damages  was  held 
to  be  such  sum  as  the  jury  might  find  to  have  been  the 
value  of  the  practice  which  the  plaintiff  lost  between  the 
time  when  the  defendant  resumed  practice  and  the  time 
of  instituting  the  suit.(''')  Where  a  combination  is 
formed  to  raise  or  depress  the  price  of  an  article,  the 
measure  of  damages  for  the  breach  of  the  agreement  is 
the  difference  in  price  which  would  have  been  produced 
by  the  combination. (^) 

§  ^33-  For  exclusive  agency. — In  Smith  v.  Weed  Sew- 
ing Machine  Co.('')  the  company  had  made  Smith  its 
agent,  and  had  agreed  not  to  sell  any  machines  in  his 
district.  It  sold  several.  It  was  held,  that  under  a  count 
for  money  had  and  received.  Smith  could  not  recover  in 
addition  damages  for  breach  of  the  contract.  The  de- 
fendant, a  manufacturer  of  organs,  agreed  to  sell  the 
plaintiff  organs,  and  that  the  plaintiff  alone  should  sell 
organs  at  retail  within  a  certain  territory.  The  plaintiff 
went  to  expense  to  advertise  and  sell  organs,  and  sold  or 
could  at  once  have  sold  a  certain  number  of  organs, 
which  he  ordered  of  the  defendant.  The  defendant  re- 
fused to  supply  them.  It  was  held,  in  the  first  place,  that 
no  damages  could  be  recovered  on  account  of  profits  ex- 
pected from  future  sales  ;  for  not  only  the  uncertainty  of 
the  trade,  but  also  the  fact  that  the  defendants  could  not 
prevent,  and  evidently  were  not  expected  to  prevent  the 
entire  sale  of  the  defendant's  organs,  made  the  general 
profits  of  the  agreement  entirely  conjectural.  The  plain- 
tiff was  alhnved,  in  the  second  place,  the  general  expenses 

(»)  Warfield  v.  Booth,  33  Md.  63. 

(*■)  Havemeyer  v.  Havcincycr,  43  N.  Y.  Super.  Ct.  506. 

(-)  26  Oh.  St.  562. 
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for  advertising  and  sale  of  the  organs,  under  the  principle  otJu.  M 
that  when  the  expected  profits  of  an  agreement  cannot 
be  recovered  the  expenses  of  the  plaintiff  in  preparing  to 
do  his  part  may  be  recovered.  In  the  third  place,  the 
plaintiff  was  allowed  the  profits  on  the  sale  of  so  many- 
organs,  as  it  was  shown  with  reasonable  certainty  that  he 
had  sold  or  was  on  the  point  of  selling.('') 

§  634,  Assignments  of  judgment. — *  In  the  case  of  an  as- 
signment of  a  judgment  containing  a  warranty  that  the 
sum  specified  remained  due  and  unpaid,  when  in  fact  no 
judgment  had  ever  been  entered  up,  the  Supreme  Court 
of  New  York  held,  in  an  action  of  covenant,  that  the 
measures  of  damages  was  not  the  amount  recovered  a 
stated  in  the  assignment  of  the  judgment,  but  the  amount 
of  property  owned  by  the  judgment  debtor,  and  which 
might  have  been  taken  in  execution  intermediate  the 
time  of  assignment  and  the  commencement  of  the  suit/ 
It  is  worthy  of  notice  here,  that  the  amount  of  consid- 
eration or  value  paid  did  not  appear  on  the  face  of  the 
assignment,  and  that  it  is  not  stated  in  the  report  whether 
the  evidence  in  regard  to  the  amount  of  property  owned 
by  the  alleged  judgment  debtor  came  from  the  plaintiff 
or  defendant ;  although,  as  the  declaration  is  stated  to 
have  averred  that  the  plaintiff  had  property  enough  to 
satisfy  the  demand,  the  pleader  seems  to  have  thought 
that,  regularly,  it  should  have  come  from  the  plaintiff. 
It  would  seem  \\\2it,  prima  facie,  either  the  amount  ap- 
pearing to  have  been  paid  for  the  judgment,  or  the 
amount  recovered  by  it,  should  be  the  measure  of  dam- 
ages.    If  the  assignment  were  treated  as  a  chattel,  then 

'  Jansen  v.  Ball,  6  Cow.  628. 


C)  Sterling  O.   Co.  v.   House,   25   W.  Va.  64 ;  ace.  Taylor  Mfg.  Co.  v. 
Hatcher  Mfg.  Co.,  39  Fed,  Rep.  440. 
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the  price  paid  would  again  be  the  rule,  subject  to  the 
plaintiff's  right  to  show  that  the  whole  amount  could 
have  been  recovered,  and  then  for  its  value  beyond  the 
price  ;  and  also  subject  to  the  further  right  of  the  de- 
fendant to  show  that,  owing  to  the  judgment  debtor's 
insolvency,  it  was  worthless.  If  the  analogy  in  the  case 
of  sheriffs  were  adopted,  then  the  amount  recovered  by 
the  judgment  would  be  Xh^  prima  facie  measure,  subject 
to  tlie  defendant's  right  to  reduce  the  sum  by  showing 
that,  owing  to  the  judgment  debtor's  circumstances,  its 
whole  amount  could  not  be  collected.*"'  It  is  well 
settled  that  the  measure  of  damages  is  no^he  consider- 
ation. So  where,  in  assigning  a  judgment,  the  defend- 
ants covenanted  that  there  was  then  due  a  certain  sum, 
and  that  they  would  not  discharge  the  judgment,  and  it 
appeared  that  they  had  previously  discharged  one  judg- 
ment debtor,  it  was  held  that  the  plaintiffs  could  recover 
the  difference  between  the  present  value  and  the  value  it 
would  have  had  if  that  debtor  had  not  been  discharged. 
In  this  case  the  price  paid  was  only  ten  per  cent,  of  the 
judgment. ('^)  Where  one  of  three  judgment  debtors  had 
been  released,  it  was  held,  in  an  action  by  the  assignee 
of  the  judgments  against  the  assignor  for  breach  of 
covenant,  that,  neither  of  the  others  having  been  released, 
in  the  absence  of  proof  that  the  judgment  was  wholly 
valueless,  the  assignee  could  not,  while  retaining  it,  re- 
cover as  if  there  had  been  a  total  failure  of  consideration. 
He  would  be  entitled  in  such  a  case  to  the  expenses  of 
attempting  to  enforce  the  judgment  against  the  released 
debtor.^') 

§  635.   Alternative  contracts. — Contracts  are  sometimes 
in  the  alternative,  that  is,  the  promisee  agrees  to  perform 

(')  Bennett  v.  Buchan,  61  N.  Y.  222. 

(')  Weston  V.  Chamberlain,  56  Barb.  415. 


§  636.  MISCELLANEOUS  CONTRACTS.  287 

one  of  two  things ;  for  instance,  to  deliver  an  article  or 
to  pay  a  sum  of  money.  This  usually  gives  him  his  elec- 
tion, and  the  damages  are  measured  by  the  rule  most 
beneficial  to  him.  The  whole  subject  of  alternative  con- 
tracts is  fully  discussed  in  an  earlier  chapter. (")  It  is  im- 
portant, however,  to  notice  that  a  contract  which  was 
originally  in  the  alternative  may  have  ceased  to  be  so, 
through  the  exercise  of  the  option  by  one  party  or  the 
other.  As  soon  as  the  option  is  exercised,  and  one  alter- 
native chosen,  the  other  falls  entirely  out  of  the  case ; 
and,  if  the  contract  is  thereafter  broken,  the  damages 
are  to  be  determined  as  upon  an  ordinary  contract  to  do 
what  has  been  chosen  by  the  party  exercising  the  option. 
§  636.  Miscellaneous  contracts.— The  defendant  agreed 
to  furnish  to  the  plaintiff,  the  publisher  of  a  country 
newspaper,  "patent  outsides,"  containing  no  more  than 
three  columns  of  advertisements.  The  "outsides"  fur- 
nished did,  in  fact,  contain  more  than  three  columns,  and 
the  plaintiff  claimed  compensation  for  the  excess  at  his 
own  advertising  rates.  It  was  held,  however,  that  the 
measure  of  damages  was  the  difference  between  the 
value  of  "  outsides"  with  three  columns  of  advertising 
and  the  value  of  those  furnished.  (^')  The  defendant 
agreed  to  publish  a  book  written  by  the  plaintiff,  an  un- 
known author.  Upon  breach,  it  was  held  that,  notwith- 
standing the  difficulty  of  ascertaining  the  amount  of  loss, 
compensation  must  be  given  for  the  plaintiff's  loss  in  not 
having  his  book  published.  C')  It  would  seem  that  the 
court  should  have  allowed  the  cost  of  securing  another 
publisher.  This  would  be  the  same  as  the  difference  be- 
tween the  value  of  the  book   in  manuscript  and  after 


(»)  §§  421-424. 

Q')  Baltzell  v.  Moritz,  85  Ala.  123. 
Q  Bean  v.  Carleton,  51  Hun  318. 
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publication.  In  Cramer  v.  Metz,(''')  the  defendant  had 
OS~  agreed  to  furnish  goods  to  be  manufactured;  then  to 
'  buy  the  manufactured  goods  and  to  pay  for  them  ten  per 

cent,  beyond  the  costs  and  expenses.  The  defendant 
only  furnished  part.  It  was  held  that  a  charge  was  suffi- 
ciently favorable  to  the  defendant  which  directed  the  jury 
to  allow  the  plaintiff  ten  per  cent,  on  the  goods  which 
should  have  been  furnished  ;  but  that  the  ten  per  cent, 
which  the  plaintiff  was  to  receive  should  be  included  as 
part  of  the  expense  of  manufacturing,  thus  reducing  the 
percentage  ten  per  cent,  thereon. 

The  defendant  guaranteed  that  the  plaintiff  should 
realize  ten  per  cent,  profit  on  certain  goods  ;  but,  in  fact, 
the  goods,  though  sold  at  the  market  price,  were  sold  at 
a  loss.  The  measure  of  damages  was  the  difference  be- 
tween the  cost  of  the  goods,  plus  ten  per  cent.,  and  the 
amount  realized  from  the  sale  of  them.(^)  A  contractor 
gave  a  bond  to  the  plaintiff  for  the  performance  of  his 
contract,  and  upon  breach  of  contract  the  plaintiff  had 
the  right  to  complete  the  work  ;  this  right  the  plaintiff 
exercised.  In  an  action  on  the  bond,  the  plaintiff  was 
allowed  to  recover  the  increased  expense  of  the  work, 
and  damages  paid  for  injuries  naturally  and  necessarily 
incurred  by  workmen  in  the  course  of  the  work.("')  The 
plaintiff,  a  water  company,  furnished  hydrants  to  the  de- 
fendant town,  and  agreed  to  furnish  a  certain  amount  of 
water  ;  the  supply  fell  short.  In  an  action  for  the  agreed 
price,  the  town  was  allowed  to  recoup  the  difference  be- 
tween the  value  of  the  water  which  should  have  been 
furnished  and  of  that  actually  furnished. ('')     Upon  the 


(")  57N.Y.659. 

('■)  Morris  v.  Barrett,  24  Oh.  St.  201  ;  ace.  of  a  guaranty  to  sell  the  plain- 
tiff's property  at  a  certain  j)ricc,  Dunn  v,  Mackey,  80  Cal.  104 
{')   Newton  z*.  Devlin,  134  Mass.  490. 
(')  Wiley  V.  Athol,  150  Mass.  426. 


§  636.  MISCELLANEOUS    CONTRACTS.  289 

breach  of  a  contract  to  store  fruit  at  a  certain  tempera- 
ture, the  measure  of  damages  is  the  diminution  in  value 
of  the  fruit.  (*) 

In  the  case  of  Duckworth  v.  Ewart,(^)  Messrs.  Rat- 
ledge,  the  owners  of  building  land  on  which  they  were 
erecting  houses,  having  become  unable  to  proceed  with 
the  building,  and  having  mortgaged  it  to  a  building  so- 
ciety for  ;^4,30o,  and  in  lesser  amounts  to  three  mort- 
gagees, of  whom  the  plaintiff  was  one,  entered  into  an 
indenture  with  the  plaintiff  and  the  other  mortgagees 
and  other  creditors,  in  which  it  was  agreed  that  the 
plaintiff  should  have  power  to  sell  the  land,  subject  to 
the  mortgage  to  the  building  society,  and  out  of  the 
proceeds  pay  the  expenses  of  the  trust  and  the  other 
mortgages,  and  the  surplus  to  the  owners.  It  also  em- 
powered the  plaintiff  to  enter  on  the  land  and  finish  the 
buildings,  and  also  to  raise  any  sum  not  exceeding 
^"5,000  for  carrying  into  effect  the  trust  of  the  indenture 
by  a  mortgage  on  the  premises,  which  should  have  prior- 
ity over  all  the  other  mortgages  except  that  to  the  build- 
ing society.  In  the  same  instrument  the  defendant 
covenanted  to  execute  all  assurances  for  enabling  the 
plaintiff  to  execute  the  trusts  of  the  deed.  The  plaintiff 
entered  on  the  execution  of  the  trusts  and  incurred  an  ex- 
pense of  ;^i,ioo  on  the  land.  He  also  arranged  with 
the  building  society  to  accept  ;^4,  lOO  in  satisfaction  of 
their  debt,  and  contracted  with  certain  persons  for  a 
loan  of  5^5,000  on  the  land,  by  a  mortgage  which  was 
prepared,  and  was  agreed  to  by  all  parties.  At  the  last 
moment,  when  the  parties  had  met  to  close  the  transac- 
tion, the  defendant  refused  to  execute   the    mortgage ; 


(")  Hyde  v.  Mechanical  Refr.  Co.,  144  Mass.  432.     So  of  contract  to  keep 
chickens  frozen  :  Beeman  v.  Banta,  118  N.  Y.  538. 
C)  2  H.  &  C.  129;  33  L.  J.  N.  S.  Ex.  24. 
Vol.  II.— 19 
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whereupon  the  building  society,  acting  on  a  power  of 
sale  contained  in  their  mortgage,  foreclosed  it,  and  sold 
the  property  at  a  forced  sale,  for  ;^4,5io,  which  was  ex- 
hausted in  paying  their  debt  and  expenses.  Martin,  B., 
was  of  opinion  that,  in  addition  to  the  costs  of  the  pro- 
posed mortgage,  the  defendant  was  liable  for  the  differ- 
ence between  ^5,000  and  the-value  of  the  land  as  build- 
ing land,  such  as  it  was  contemplated  as  being  by  the 
indenture,  or  at  all  events  that  he  was  entitled  to  ;^900, 
the  residue  of  ;^5,ooo,  after  paying  ;,^4, 100,  agreed  to  be 
taken  for  the  first  mortgage.  But  the  majority  of  the 
court,  per  Pollock,  C.  B.,  and  Bramwell,  B.,  held  that 
the  plaintiff  was  entitled  to  recover  only  the  costs  of  the 
abortive  mortgage.  In  Minnesota,  the  measure  of  dam- 
ages for  breach  of  contract  to  give  a  mortgage  as  security 
for  a  debt  is  said  to  be  prima  facie  the  amount  of  the 
debt  still  unpaid.  (■'') 

In  a  grant  of  land  there  was  a  covenant  that  a  de- 
fendant should  sink  upon  the  demised  premises  a  pit  to 
the  depth  of  130  yards  in  search  of  coal,  and,  in  case  a 
marketable  vein  should  be  reached,  pay  the  plaintiff 
^2,500.  In  an  action  by  the  plaintiff  for  breach  of  this 
covenant,  evidence  being  given  to  show  that  if  the  de- 
fendants had  sunk  the  pit,  marketable  coal  might  have 
been  found,  it  was  held  that  the  plaintiff  was  entitled  to 
more  than  nominal  damages,  and  that  the  true  measure 
of  damage  was  the  amount  which  he  had  lost  by  being 
deprived  of  the  opportunity  of  finding  marketable  coal.(^) 
In  Mine  Hill  &  S.  H.  R.R.  Co.  v.  Lippincott,^  a  rail- 
road company  agreed  on  notice  to  remove  its  road  from 
over  certain  coal  beds,  so  as  to  allow  them  to  be  mined. 


(•)  Dye  V.  Forbes,  34  Minn.  13. 
('■)  Pell  V.  Shearman,  10  Ex.  766. 
C)  86  Pa. 468. 
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The  measure  of  damages  for  a  breach  was  held  to  be  the 
value  of  the  coal  in  the  mine.  In  a  lease  of  an  oil  field 
the  lessee  agreed  to  prosecute  the  boring  of  additional 
wells  without  interruption.  The  measure  of  damages  for  a 
breach  of  this  agreement  was  held  to  be  the  value  of  the 
additional  oil  which  the  plaintiff  should  have  received, 
less  the  expense  to  him.(*)  The  case  was  said  to  differ 
from  that  of  an  agreement  to  open  a  mine,  for  oil,  unlike 
a  mineral,  must  be  obtained  as  soon  as  possible,  or  there 
is  danger  of  loss.  Where  another  well  had  been  bored 
on  the  same  tract  and  no  oil  obtained,  the  damages  were 
held  to  be  nominal. (^) 

In  Finney  v.  Cadwallader  (*)  an  agreement  was  made 
to  establish  a  bank  and  make  the  defendant  its  manager, 
and  to  establish  a  line  of  steamers  and  make  the  defend- 
ant its  agent.  It  was  held  that  damages  for  a  breach  of 
this  contract  were  too  remote  and  uncertain  to  be  esti- 
mated. In  Harrison  v.  Charlton, ('*)  the  plaintiff  pur- 
chased a  lumber-yard.  The  lumber  was  to  be  measured, 
and  in  the  meantime  no  lumber  was  to  be  added.  For 
breach  of  the  contract  in  adding  lumber,  the  difference 
between  the  market  and  contract  prices  of  the  additional 
lumber  was  held  to  be  the  measure  of  damages. 

Where  the  defendant  agreed  to  support  and  care  for  ^  ^"^9 
the  plaintiff's  child,  but  neglected  to  give  proper  support, 
the  measure  of  damages  was  held  to  be  the  difference  in 
value  between  the  care  and  treatment  called  for  by  the 
contract  and  what  was  actually  received.  (*)  The  con- 
dition of  a  bond  for  the  plaintiff's  maintenance  required 
the  defendant  to  furnish  the  plaintiff  with  "  money  neces- 

C')  Bradford  Oil  Co.  v,  Blair,  113  Pa.  83. 

Q>)  Hutchinson  v.  Snider,  20  Atl.  Rep.  510  (Pa.). 

C)  55  Ga.  75. 

(•i)  37  la.  134. 

{")  Vancleave  v.  Clark,  118  Ind.  61. 


292  DAMAGES   IN  ACTIONS  ON  CONTRACTS.  §  637. 

sary  for  him  to  spend  whenever  he  thinks  proper  to  visit 
his  friends ;"  the  defendant  was  held  bound  to  furnish  a 
sum  proper  for  such  expenses  to  the  extent  of  reasonable 
visits.  In  an  action  of  debt  upon  such  a  bond,  there  hav- 
ing been  previously  a  demand  and  refusal  of  the  sum 
necessary  for  a  visit,  the  plaintiff's  measure  of  damages 
was  held  to  be  the  amount  of  money  required  for  the 
visit,  with  interest. (*)  The  defendants  being  engaged  in 
a  flour  commission  business,  hired  from  the  plaintiff  for 
one  night  a  canvas  cover,  fifty  feet  in  length  by  twenty- 
five  feet  wide,  to  be  spread  over  flour  on  board  a  canal- 
boat  lying  at  a  wharf  in  the  city  of  New  York.  The 
price  to  be  paid  for  the  use  of  the  canvas  was  the  "  cus- 
tomary charge,"  which  for  twenty-four  hours  or  less  was 
proved  to  be  one  dollar.  Through  some  oversight  the 
cover  was  not  returned  until  the  lapse  of  about  five 
weeks.  The  action  was  brought  for  the  use  of  the  can- 
vas during  the  whole  period  last  mentioned.  The  plain- 
tiff insisted  upon  a  recovery  of  one  dollar  for  each  day  of 
the  detention.  It  was  held  that  defendants  were  not  lia- 
ble to  be  charged  at  the  contract  rate  per  day  for  every  day 
during  which  the  canvas  was  detained.  The  recovery 
should  have  been  limited  to  the  value  of  the  use  for  the 
entire  period  of  the  detention. (^)  It  will  be  noticed  that 
this  is  the  result  of  a  fair  interpretation  of  the  contract ; 
for  the  "  customary  charge  "  for  one  night  was  not  the 
customary  charge  for  five  weeks. 

Breach  of  Prornise  of  Marriage. 

§  637.  Exceptional  nature  of  the  action. — *  The  action 
for  breach  of  promise  of  marriage,  as  has  been  already 
said,  though  nominally  an  action  founded  on  the  breach 

(")  Bc-rry  v.  Harris,  43  N.  H.  376. 

('')  Russell  V.  Roberts,  3  E.  D.  Smith  318. 
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of  an  agreement,  presents  a  striking  exception  to  the 
general  rules  whicli  govern  contracts.  This  action  is 
given  as  an  indemnity  to  the  injured  party  for  the  loss 
she  has  sustained,  and  has  been  always  held  to  embrace 
the  injury  to  the  feelings,  affections,  and  wounded  pride, 
as  well  as  the  loss  of  marriage.'  (")  From  the  nature  of 
the  case,  it  has  been  found  impossible  to  fix  the  amount 
of  compensation  by  any  precise  rule  ;  and,  as  in  tort,  the 
measure  of  damages  is  a  question  for  the  sound  discre- 
tion of  the  jury  in  each  particular  instance,'  Q  subject, 
of  course,  to  the  general  restriction  that  a  verdict  in- 
fluenced by  prejudice,  passion,  or  corruption,  will  not  be 
allowed  to  stand. (*')**  "  Damages  in  this  action,"  said 
Mr.  Justice  E.  D.  Smith,  in  a  case  in  the  New  York 
Court  of  Appeals,  "  have  never  been  limited  to  the  sim- 
ple rule  governing  actions  upon  simple  contracts  for  the 
payment  of  money."('^) 

§  638.  General  rule. — In  a  case  in  Massachusetts  (°)  it 

'  Wells  z:  Padgett,  8  Barb.  323.  Stout  v.   Prall,  i    N.  J.   L.  79  ;  Green 

2  Southard  z'.  Rexford,  6  Cow.  254  ;  r.  Spencer,  3  Mo.  318  ;  Hill  v.  Maupin, 

Torre  7:  Summers,  2  Nott  &  M'C.  267  ;  3  Mo.  323. 

Coryell   v.  Colbaugh,    i   N.  J.   L.   77  ; 


(")  Collins  V.  Mack,  31  Ark.  684 ;  Tobin  v.  Shaw,  45  Me.  331  ;  Tyler  v. 
Salley,  82  Me.  128;  Vanderpool  v.  Richardson,  52  Mich.  336;  Wilbur  v. 
Johnson,  58  Mo.  600 ;  Allen  v.  Baker,  86  N.  C.  91  ;  Daggett  v.  Wallace,  75 
Tex.  352. 

Q>)  Tobin  v,  Shaw,  45  Me.  331. 

Q  Hattin  v.  Chapman,  46  Conn.  607  (a  very  strong  case)  ;  Richmond  ?'. 
Roberts,  98  111.  472.  In  Douglas  7/.  Gausman,  68  111.  170,  the  court  refused 
to  set  aside  a  verdict  for  $3,600,  where  the  defendant  was  worth  $25,000, 
saying  that  the  court  would  only  interfere  when  it  was  apparent  that  the 
jury  had  misunderstood  the  evidence,  had  been  governed  by  passion  or  prej- 
udice, or  had  acted  with  a  reckless  disregard  of  the  evidence.  The  court 
will  not,  therefore,  set  aside  the  verdict  on  the  ground  of  excessive  dann^'^es. 
even  if  they  think  the  amount  "  entirely  disproportionate  "  to  the  case  made 
by  the  proof.     Goodall  v.  Thurman,  i  Head  (Tenn.)  209. 

(')  Thorn  v.  Knapp,  42  N.  Y.  474,  4<:'3. 

(')  Coolidge  V.  Neat,  129  Mass.  146. 
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was  held  proper  for  the  jury  to  consider :  First,  the  dis- 
appointment of  plaintiff's  reasonable  expectations  and 
worldly  advantage  of  a  marriage  which  would  give  her  a 
permanent  home  and  an  advantageous  establishment ; 
second,  the  injury  to  her  affections  ;  and  third,  whatever 
mortification  or  distress  of  mind  she  suffered,  resulting 
from  refusal  of  defendant  to  fulfil  his  promise,  and  in 
connection  with  this,  the  jury  may  consider  the  length 
of  time  during  which  the  engagement  had  subsisted,  her 
wounded  spirit,  disgrace,  insult  to  her  feelings,  and  prob- 
able solitude  which  would  result  by  reason  of  desertion. 
And  in  addition  to  these  elements  of  compensation  the 
plaintiff  may  recover  actual  outlay  in  preparation  for 
the  marriage. C') 

§  639.  Aggravation. — Beyond  its  power  over  excessive 
verdicts  the  court  is  limited,  as  in  cases  of  tort,  almost 
exclusively  to  questions  arising  on  the  admissibility  of 
evidence  when  offered  by  way  of  enhancing  or  mitigating 
damages.  So  where  it  appears  that  the  defendant  se- 
duced the  plaintiff,  this  will  be  allowed  to  go  to  the  jury 
in  aggravation.'  (^) 

'  Paul  V.  Frazier,  3  Mass.  71;  Green  sylvania.     Weaver  v.    Bachert,   2   Pa. 

V.  Spencer,  3  Mo.  318  ;  Hill  v.  Maupin,  St.  80.     But  there  the  improper,  cruel, 

3  Mo.   323  ;   Burks  ?'.  Shain,  2  Bibb,  and  indecent  conduct  of  the  defendant 

341  ;    Whalen   v.    Layman,    2    Blackf.  will    go    to    aggravate    the    damages. 

194;    Wells   V.   Padgett,   8    Barb.  323.  BaXAy  v.  Stratton,  11  Pa.  316. 
The  contrary  has  been  held  in  Penn- 


(*)  Glasscock  v.  Shell,  57  Tex.  215. 

C")  Collins  V.  Mack,  31  Ark.  684;  Hattin  v.  Chapman,  46  Conn.  607; 
Tubbs  V.  Van  Kleek,  12  III.  446 ;  Burnett  v.  Simpkins,  24  III.  264  ;  King  v. 
Kersey,  2  Ind.  402;  Tyler  v.  Salley,  82  Me.  128;  Paul  v.  Frazier,  3  Mass. 
71  ;  Kelley  v.  Riley,  106  Mass.  339  ;  Bennett  v.  Beam,  42  Mich.  346  ;  Roper 
V.  Clay,  18  Mo.  383  ;  Bird  v.  Thompson,  96  Mo.  424 ;  Coil  v.  Wallace,  24  N. 
J.  L.  291  ;  KnifTen  v.  McConneli,  30  N.  Y.  285  ;  Wells  v.  Padgett,  8  Barb. 
323;  Conn  7'.  Wilson,  2  Overton  233;  Daggett  v.  Wallace,  75  Tex.  352; 
McKinscy  v.  Squires,  32  W.  Va.  41.  But  seduction  must  be  plcndeJ  :  Cates 
7'.  McKinney,  48  Iml.  562  ;  Tyler  v.  Salley,  82  Me.  128  ;  Leavilt  v.  Cutler,  37 
Wis.  46, 
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In  an  action  for  breach  of  promise,  it  was  held  l)y  the 
Supreme  Court  of  Massachusetts,  that  although  it  might 
be  true  that  damages  for  the  seduction,  as  a  distinct 
ground  of  action,  could  not  be  added  to  the  damages  to 
which  the  plaintiff  was  entitled  for  the  breach  of  the 
alleged  promise,  and  these  damages  must  be  awarded 
solely  for  the  suffering  which  resulted  from  the  defend- 
ant's refusal  to  perform  his  promise,  yet  that  it  would 
not  follow  that  the  act  of  seduction  was  not  to  be 
taken  into  consideration  by  the  jury.  The  damages, 
even  under  this  rule,  could  not  be  justly  estimated  with- 
out regarding  the  increased  exposure  to  mortification  and 
distress  to  which  the  plaintiff  had  been  exposed  by  a  se- 
duction under  a  promise  of  marriage  afterwards  broken.  ('') 

The  pain  and  humiliation  of  giving  birth  to  a  bastard 
may,  it  is  said,  be  recovered, (^)  but  not  loss  of  time,  or 
the  expense  of  medical  attendance. (*")  But  to  aggravate 
damages,  the  seduction  must  be  effected  by  means  of  the 
promise.  C) 

Circumstances  of  abruptness  and  humiliation  witFr 
which  the  engagement  was  broken  may  be  shown  to 
aggravate  the  damages,(*)  and  the  length  of  time  during 
which  an  engagement  has  subsisted  is  a  proper  circum- 
stance for  the  jury  to  consider. (') 

The  jury  may  take  into  account  the  plaintiff's  altered 
social  position  in  consequence  of  the  defendant's  miscon- 
duct. (^)     And  for  that  purpose  evidence  of  the  defend- 

(*)  Sherman  v.  Rawson,  102  Mass.  395.  See,  to  the  same  purport,  Sauer 
V.  Schulenberg,  33  Md.  288;  Sheahan  v.  Barry,  27  Mich.  217. 

(•>)  Wilds  V.  Began,  57  Ind.  453. 

(<=)  Giese  7>.  Schultz,  53  Wis.  462. 

(')  Espy  7A  Jones,  37  Ala.  379. 

C)  McPherson  t.  Ryan,  59  Mich.  33. 

(0  Grant  v.  Willey,  loi  Mass.  356. 

(^)  Berry  v.  Da  Costa,  L.  R.  i  C.  P.  331.  See  Smith  z/.  Woodfine,  i  C.  B. 
N.  S.  660,  where  the  cases  are  reviewed. 
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ant's  wealth  is  admissible. (^)     So  for  the  same  reason  is 
evidence  of  the  plaintiff's  lack  of  property.(^) 

In  Reed  v.  Clark  (*=)  evidence  was  admitted  of  the 
plaintiff's  announcement  to  her  friends  of  her  engage- 
ment to  marry  the  defendant,  and  her  invitation  of  them 
to  the  wedding.  In  this  case  it  was  further  held  that 
evidence  on  the  plaintiff's  part,  of  declarations  made  to 
her  by  the  defendant  immediately  prior  to  the  engage- 
ment, as  to  his  means,  justified  a  charge  that  they  might 
take  into  consideration  his  pecuniary  condition. 

§  640.  After  suit  brought— Justification. — *  No  evidence 
can  be  given  of  any  fact  having  a  tendency  to  aggra- 
vate the  damages,  which  has  occurred  after  the  com- 
mencement of  the  suit.  So  in  an  action  for  breach  of 
promise,  an  indecent  and  insulting  letter  written  by  de- 
fendant to  the  plaintiff  after  suit  brought  cannot  be 
proved.*  **  But  the  rule  observed  in  many  of  the 
States  in  actions  of  libel  applies  here,  and  if  a  plea  of 
justification  is  interposed  and  fails,  it  will  go  in  aggra- 
vation of  the  damages. C)     This  has  been  said   to   rest 

'  Greenleaf  v.    McCoUey,    14  N.  H.  case,  however,  the  court  took  into  view 

303.     But  in  seduction,  where  a  child  what  was  the  direct  and  natural  result 

was    born    after  the    action   was  com-  of  the  illegal  act.     In  the   other  it  ex- 

menced,   damages  were  given  for  the  eluded  the  consideration  of  a  new  tort 

expense    consequent   thereon.      Stiles  wholly  distinct  and  independent  from 

V.  Tilford,  10  Wend.  338,     In  the  one  the  original  cause  of  action. 


(»)  James  v.  Biddington,  6  C.  &  P.  589;  Collins  ?'.  Mack,  31  Ark.  684: 
Douglas  V.  Gausman,  68  111.  170  ;  Richmond  v.  Roberts,  98  III.  472;  Bennett 
V.  Beam,  42  Mich.  346 ;  Johnson  v.  Travis,  33  Minn.  231  ;  Crosier  v.  Craig, 
47  Hun  83 ;  Allen  v.  Baker,  86  N.  C.  91 ;  Olson  v.  Solveson,  71  Wis.  663. 
In  New  York  it  is  said  that  the  defendant's  pecuniary  position  must  be 
proved  by  reputation:  Kniffen  v.  McConnell,  30  N.  Y.  285,  289.  And  the 
fact  that  the  defendant  has  married  a  woman  of  wealth  cannot  be  shown  for 
this  purpose.     Crandall  v.  Quin,  51  N.  Y.  Super.  Ct.  276, 

('•)  Vanderpool  v.  Richardson,  52  Mich.  336. 

(■)  47  Cal.  194. 

(')  Davis  V.  Slagle,  27  Mo.  600  ;  Thorn  v.  Knapp,  42  N.  Y.  474,  Contra, 
Hunter  7/.  Hatfield,  68  Ind.  416.  Not  unless  made  in  bad  faith:  Albertz  v. 
Albcrtz.  47  N.  \V.  Hep.  95  (Wis.). 
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on  the  ground  that  the  justification  is  placed  on  the 
record,  and  will  remain  there  as  a  continual  reiteration 
of  the  charge  against  the  plaintiff,  and  that  therefore 
"  a  trifling  verdict  would  not  show  that  such  charge  was 
unfounded. "('*)  But  in  New  York  it  has  been  held  by 
the  court  of  last  resort  that  the  rule  is  the  same,  in 
the  case  of  justification  on  the  ground  of  unchastity, 
although  it  be  not  pleaded. C")  In  the  charge  of  the 
judge  at  Nisi  Prius  in  this  case,  the  jury  were  instructed 
that  if  the  defendant  had  attempted  to  prove  the  plain- 
tiff guilty  of  misconduct  with  other  men,  of  which  he 
knew  she  was  not  guilty,  it  aggravated  the  damages.  On 
appeal  this  charge  was  sustained.  Ingraham,  J.,  delivered 
the  opinion  of  the  court  on  the  other  questions  involved 
in  the  case,  but  dissented  on  the  point  now  under  discus- 
sion, on  the  ground  that  as  the  charge  of  misconduct  was 
not  set  up  in  the  answer,  and  was  therefore  not  on  the 
record,  the  reason  of  the  rule  did  not  apply.  No  opinion 
was  written  on  this  point  by  any  other  judge,  but  at  the 
close  of  his  opinion  Ingraham,  J.,  said  :  "  A  majority  of 
the  court  are  of  the  opinion  that  the  charge  was  not  er- 
roneous in  this  respect,  and  that  attempting  to  give  such 
matters  in  evidence,  though  not  set  up  in  the  answer  as  a 
defense,  if  not  made  out,  warrants  the  charge  to  the  jury 
that  it  should  aggravate  the  damages."  Neither  in  this 
case  nor  in  that  of  Thorn  v.  Knapp  (^)  was  the  question 
of  the  effect  of  good  or  bad  faith  on  the  defendant's  part, 
in  alleging  matters  of  justification,  directly  before  the 
court ;  but  from  the  language  used  the  courts  seem  to 
incline  to  the  opinion  that  it  makes  no  difference.  The 
rule  is,  in  either  form,  an  exception  to  the  general  prin* 
ciples  upon  which  damages  are  given  in  actions  ex  con- 
tractu. 

C)  Kniffen  v.  McConnell,  30  N.  Y.  285,  293.  ('')  42  N.  Y.  474. 
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As  was  said  by  Mr.  Justice  Ingraham  in  Kniffen  v. 
McConnell:('')  "  It  is  an  anomaly,  in  an  action  for  a  breach 
of  contract,  to  hold  that  setting  up  matters  to  excuse 
such  breach  in  an  answer,  the  proof  of  which  fails,  is  an 
aggravation  of  damages."  The  rule  seems,  however, 
too  well  established  to  be  now  questioned.  Perhaps  it 
would,  under  these  circumstances,  be  more  just  to  both 
parties  to  allow  the  jury  to  pass  upon  the  question  of 
the  defendant's  good  or  bad  faith.  This  is  the  rule  in 
many  of  the  States. (^)  Thus  in  Wisconsin  it  is  said 
that  the  question  is  whether  the  defendant  had  sufficient 
reason  to  believe  the  charges  of  lewdness  were  true  or 
not  iC)  but  in  this  case  the  court  allowed  the  plaintiff 
only  to  give  in  evidence  the  answer  put  in  by  the  de- 
fendant. She  was  not  allowed  to  introduce  an  affidavit 
of  the  defendant  as  to  the  same  facts,  which  was  more 
specific,  the  court  saying  that  the  rule  was  anomalous 
and  should  not  be  extended.  An  unsuccessful  attempt 
of  the  defendant  to  prove  that  while  the  plaintiff  claimed 
to  be  waiting  for  the  defendant  to  marry  her,  she  was 
trying  to  marry  another  man,  should  not  aggravate  the 
damages.  ('^) 

§  641.  Mitigation. — *  So,  also,  it  is  held  that  the  de- 
fendant may  show  in  mitigation  of  damages,  the  licen- 
tious conduct  of  the  plaintiff,  and  her  general  character 
as  to  sobriety  or  virtue,  without  any  limitation  of  time 
whatever.'  It  is  also  settled  that,  in  this  action,  disso- 
lute conduct  on  the  part  of  the  female  after  the  promise 

'  Johnson  v.  Caulkins,  i  Johns.  Gas.  116, 


r-')  30  N.  Y.  285,  292. 

('•)  Reed  v.  Clark,  47  Cal.  194;  Fidler  v.  McKinley,  21   111.  308;  Black- 
burn V.  Mann,  85  111.  222;  Denslow  v.  Van  Horn,  i6  la.  476. 
(')  I.eavitt  7'.  Cutler,  37  Wis.  46. 
{'';  Simpson  v.  I'Jack,  27  Wis.  206. 
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(or  before  if  unknown)  discharges  tFie  contract  alto- 
gether. Indecent  conduct  before  the  promise,  if  un- 
known to  the  defendant,  or  after  the  promise,  goes  in 
mitigation  of  damages.'  **  The  plaintiff's  breach  of 
the  criminal  law  by  profanity,  is  said  to  go  in  mitiga- 
tion. ('')  The  fact  of  a  female  plaintiff's  having  had  an 
illegitimate  child,  if  known  to  the  defendant  at  the 
time  of  the  promise,  is  no  defense  to  the  action,  but 
goes  in  mitigation. (^)  So  in  Illinois,  the  woman's  con- 
nection with  a  man  other  than  the  defendant,  before 
as  well  as  after  the  promise,  although  the  engagement 
was  formed  or  continued  by  the  defendant,  with  knowl- 
edge of  the  fact,  goes  in  mitigation  of  the  damages, 
on  the  ground  that  an  unchaste  woman  cannot  be  in- 
jured by  a  breach  of  the  marriage  promise  to  the  same 
extent  with  a  virtuous  one.(')  So  far,  however,  as  the 
damages  are  a  pecuniary  compensation  for  the  loss  of 
an  advantageous  match,  the  measure  should  not  be 
affected  by  previous  misconduct  of  the  woman  which 
had  been  forgiven  by  the  defendant.  Indeed,  a  repu- 
table woman's  pecuniary  loss  would  perhaps  not  be  so 
great  as  that  of  one  whose  reputation  is  tarnished,  as 
it  would  generally  be  more  easily  made  good.  Per- 
haps, moreover,  as  regards  other  damages,  the  loss  of 
the  opportunity  of  retrieving  her  name,  and  reassuming 
a  position  of  respectability,  is  an  injury  practically  equiva- 
lent to  the  keener  mortification  which  a  virtuous  woman 
may  be  thought  to  sustain  from  the  breach  of  such  a 
contract.     In  the  case,  however,  of  the  continuance  of 

'  Boynton  v.    Kellogg,  3  Mass.  189;     Greenwood,  i  C.  &  P.  350  ;    Capehart 
Willard  v.  Stone,  7  Cowen,  22;  Palmer     v.  Carradine,  4  Strob.  42. 
V.  Andrews,  7   Wend.    142  ;  Irving   v. 


(«)  Berry  v.  Bakeman,  44  Me.  164. 

(^')  Denslcw  v.  Van  Horn,  16  la.  476. 

(")  Burnett  v.  Simpkins,  24  111.  264  ;  ace.  Sheahan  v.  Barry,  27  Mich,  217. 
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the  woman's  wrong-doing,  if  such  continuance  be  with- 
out the  suitor's  knowledge,  she  is  entitled  to  nothing, 
and  if  with  his  acquiescence,  to  nominal  damages  only, 
both  on  the  ground  of  her  misconduct,  and  because  the 
loss  of  a  husband  who  has  connived  at  his  wife's  shame 
inflicts  no  damage.  It  may  be  shown  in  mitigation,  that 
the  defendant  was  affected  with  an  incurable  disease  at 
the  time  of  his  breach  of  the  promise.(*)  But  this 
should  surely  be  dependent  upon  prior  knowledge  of 
the  fact  by  the  plaintiff.  In  Piper  v.  Kingsbury  (^)  it 
was  held  that  the  jury  could  not  consider  in  mitigation 
of  damages  the  possible  consequences  of  an  unhappy 
marriage  with  the  defendant,  rendered  such  by  the  want 
of  that  love  and  affection  which  a  husband  should  bear 
iiis  wife,  the  court  saying :  "  It  would  virtually  have 
been  saying  that  the  plaintiff  ought  not  to  recover  the 
damage  actually  sustained,  because  the  defendant  might 
have  inflicted  a  greater."  In  Miller  v.  Hayes  (")  it  was 
held  that  declarations  made  by  the  plaintiff  after  the 
commencement  of  the  suit,  to  the  effect  that  she  would 
not  marry  the  defendant  except  for  his  money,  were 
not  admissible  in  mitio:ation  of  damages.  But  in  Miller 
V.  Rosier  (^)  similar  declarations,  made  a  few  days  after 
the  engagement  was  broken,  were  admitted. 

It  has  been  held  by  a  majority  of  the  New  York 
Court  of  Appeals  that  the  defendant  might  show  in  miti- 
gation of  damages  in  this  action,  that  the  breach  proceeded 
from  no  change  of  feeling  on  his  part,  but  was  in  def- 
erence to  the  wishes  of  his  mother,  a  woman  in  in- 
firm health. (•)  But  such  evidence  must  be  taken  merely 
as  tending  to  reduce  the  standard  to  compensatory,  and 


(•)  Sprn^me  7/.  Craig.  51  111.  288.  C")  48  Vt.  480,  486. 

(M  34  la.  496.  (•')  31  Mich.  475. 

(')  Johnson  t.  Jenkins,  24  N.  Y.  252. 
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to  exclude  exemplary  damages.  The  plaintiff  cannot  be 
the  less  entitled  to  compensation  for  the  injury  sustained, 
because  of  the  circumstances  which  palliate  the  defend- 
ant's conduct.  An  offer  by  the  defendant  to  marry  the 
plaintiff  made  after  suit  brought,  has  been  held  not  to  be 
admissible  in  mitigation. C*)  In  such  a  case  the  Supreme 
Court  of  Michigan  said:(^) 

"  The  contract  of  marriage  is  one  so  dependent  upon  affection 
that  where  this  is  wanting,  a  union  would  be  more  likely  to  add 
to  than  lessen  the  damages  ;  instead  of  bringing  happiness  to 
the  parties,  it  would  be  more  likely  to  entail  lifelong  misery  on 
one  or  both.  The  affection  which  the  plaintiff  may  have  had  for 
the  defendant,  and  under  the  influence  of  which  she  may  even 
eagerly  have  accepted  a  matrimonial  alliance  with  him,  may  by 
his  subsequent  conduct  have  been  turned  into  loathing  and  con- 
tempt, so  that  a  marriage  which  at  a  certain  time  would  have 
been  to  her  one  of  the  most  desirable  of  events,  would  at  a  sub- 
sequent period,  even  in  thought,  be  repulsive. 

"  A  supposed  virtuous  man  of  wealth,  refinement,  and  respecta- 
bility, gains  the  affections  of  a  young  lady,  and  under  a  promise 
of  marriage  accomplishes  her  ruin,  then  abandons  her  and  enters 
upon  a  life  of  open  and  notorious  profligacy  and  debauchery, 
and  when  sued  he  offers  to  carry  out  his  agreement — offers  him- 
self in  marriage,  when  any  woman  with  even  a  spark  of  virtue  or 
sensibility  would  shrink  from  his  polluted  touch.  To  hold  that 
the  offer  of  such  a  skeleton,  and  refusal  to  accept,  could  be  con- 
sidered even  in  mitigation  of  damages,  would  shock  the  sense  of 
justice  and  be  simply  a  legal  outrage.  Such  an  offer  could  in  no 
way  atone  for  the  past,  or  have  any  tendency  to  show  that  the  de- 
fendant had  not,  and  was  not  acting  in  a  most  heartless  and  out- 
rageous manner." 

But  these  remarks  must  be  taken  in  the  light  of  the 
peculiar  circumstances.  This  is,  indeed,  true  in  every 
case  where  evidence  of  circumstances  of  mitigation  or 
aggravation  is  offered.     It  is  not  to  be  supposed  that  in 


(")  Kurtz  V.  Frank,  76  Ind.  594 ;  contra,  Kelly  v.  Renfro,  9  Ala.  325. 
('')  Bennett  v.  Beam,  42  Mich.  346,  352. 
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a  proper  case,  as,  for  instance,  where  defendant  had 
honestly  believed  the  plaintiff  to  be  of  bad  character, 
and  subsequently  discovered  his  mistake  and  offered 
reparation,  that  evidence  of  the  facts  would  be  rejected. 

Prospective  Damages. 

§  642.  Entire  and  divisible  contracts. — A  question  of  in- 
terest and  importance  is  sometimes  presented  in  regard 
to  prospective  damages,  or  damages  which  accrue  after 
the  suit  is  brought.  In  the  case  of  continuing  agree- 
ments, or  agreements  to  do  specified  acts  at  certain  succes- 
sive periods,  *it  has  been  doubted  whether  the  damage 
should  be  assessed  as  at  the  time  of  the  first  breach,  or 
whether  the  whole  period  of  the  contract  is  to  be  gone 
through,  and  an  estimate  made  of  the  damages  sustained, 
with  reference  to  each  period  fixed  for  performance.  This, 
again,  depends,  to  a  certain  extent,  on  another  question, 
whether  the  contract  will  admit  of  more  than  one  action 
being  brought  on  it,  or  whether  the  first  recovery  is  con- 
clusive of  the  plaintiff's  rights.  It  is  an  ancient  rule  of 
our  law  that  one  action  only  can  be  maintained  for  the 
breach  of  an  entire  contract ;  and  a  judgment  obtained 
by  the  plaintiff  in  one  suit  may  be  pleaded  in  bar  of  any 
second  proceeding  ;'**  if  a  plaintiff  recover  compensa- 
tion for  part  of  a  single  cause  of  action,  it  satisfies  the 
whole. (^)  But  a  recovery  of  nominal  damages  for  the 
infringement  of  a  right  will  not  bar  a  suit  for  actual  dam- 
ages sustained  after  the  bringing  of  the  first  suit ;  and  in 
the  case  of  severable  contracts,  successive  suits  for  actual 
damages  may  be  brought  from  time  to  time  as  the  dam- 

'  Rudder  v.  Price,  i  H.  Bl.  547;  Bad-     ger  v.  Titcomb,  15  Pick.  409;  Bender- 

nagle  v.  Cocks,  19  Wend.  207. 


(•)  Marlborough  v.  Sisson,  31  Conn.  332;  Baker  v.  Baker,  28  N.  J.  L.  13 ; 
Veghtc  V.  H(KigI;m<l,  29  N.  J.  L.  125. 


^  ^c^.l^^rUj^^i'LlJcid^iU  (^Ji).p*<f/^  ^f -1^.7^7 5^. 
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ages  are  sustained,  and  in  each  suit  the  party  may  recover 
such  damages  as  he  has  sustained  before  its  commence- 
ment not  barred  by  a  previous  recovery.  (")  *The  difficulty 
is  to  determine  in  what  cases  the  contract  is  entire.  The 
question  was  first  presented  on  contracts  to  pay  debts^y 
instalments.  Debt  was  then  the  only  form  of  action  to 
recover  a  sum  certain  ;  and  it  was  held  that  on  a  bond  or 
other  contract  to  pay  divers  sums  on  divers  days,  no  ac- 
tion of  debt  would  lie  until  all  the  days  were  past.^  So 
stood  the  law  until  the  reign  of  Elizabeth,  when  the  de- 
cision in  Slade's  case  introduced  the  action  of  assumpsit 
into  general  practice.'  The  rule  was  then  modified  as  re- 
gards the  action  of  assumpsit,  and  in  cases  of  money 
payable  by  instalments,  the  plaintiff  was  allowed  to  pro- 
ceed upon  the  first  default  ;  but  it  was  still  held  that  the 
judgment  was  a  full  satisfaction,  and  the  plaintiff  there- 
fore recovered  damages  for  all  the  prospective  breaches.' 
This  latter  rule  in  regard  to  assumpsit  was  further  modi- 
fied by  a  decision  made  in  the  reign  of  Charles  II.,  when, 
in  an  action  on  an  award  to  pay  several  sums  at  several 
times,  the  court  held  that  an  action  might  be  brought 
for  each  sum  when  due,  and  that  the  plaintiff  should  re- 
cover damages  accordingly,  and  have  a  new  action  as  the 
other  sums  became  due,  toties  quottes.*  The  rule  in  debt, 
however,  appears  to  have  remained  unaltered.'  So  stands 
the  matter  in  regard  to  agreements  for  the  payment  of 
money  at  specific  future  periods.  In  New  York  the  rule 
which  enforces  the  indivisibility  of  entire  demands  has 
been  applied  to  open  accounts  for  goods  sold  ;  and  it  has 
been  held  that  the  whole  of  such  an  account  must  be  recov- 

'  Fitzh.  Nat.  B.  131  ;  Taylor  v.  Fos-        '  Beckwith  v.  Nott,  Cro.  Jac.  504. 
ter,  Cro.    Eliz.   Soy  ;  Milles  v.   Milles,         ■*  Cooke  v.  Whorwood,  2  Saund.  337. 
Cro.  Car.  241.  '  Rudder  v.  Price,  i  H.  Bl.  547. 

■^  4  Co.  92^.  

(*)  McConnel  v.  Kibbe,  33  111.  175. 


304  DAMAGES  IN  ACTIONS  ON  CONTRACTS.  §  643. 

ered,  if  at  all,  in  one  suit.'     But  in  Massachusetts  the 
doctrine  of  this  case  has  been  denied.*** 

§  643.  Contract  to  repair. — *  The  question  becomes 
more  complicated  when  we  approach  the  consideration 
of  agreements  to  do  specific  a^ts^at  various  periods.  In 
a  case  in  New  York,*  where  the  defendant  had  cove- 
nanted with  the  plaintiff  to  keep  a  certain  gate  in  repair, 
and  to  use  common  care  in  shutting  it  when  passing  and 
repassing,  it  was  held  that  if  the  gate  was  left  unrepaired 
or  open,  the  defendant  would  be  responsible  in  an  action 
on  the  covenant,  and  that  the  true  measure  of  damages 
would  be  the  amount  of  the  plaintiff's  loss  by  the  breach 
proved ;  that  for  every  second  breach  a  fresh  action 
would  lie ;  that  a  refusal  to  rebuild  the  gate  did  not 
amount  to  a  total  and  final  breach  of  the  covenant,  nor 
could  the  damages  recovered  in  a  suit  brought  for  one 
breach  be  presumed  to  have  been  given  as  a  compen- 
sation for  the  non-performance  of  the  covenant  through 
all  future  time,  so  as  to  bar  further  suits. ('')  **  In 
Keith  V.  Hinkston  (^)  it  was  held  that  on  breach  of  a 
contract  to  keep  a  "switch  or  spur"  in  good  repair, 
and  to  furnish  cars  for  transportation,  the  plaintiff  could 
only  recover  for  the  damage  already  sustained.  But 
it  has  been  held  that  all  the  breaches  which  have  act- 
ually taken  place  must  be  embraced  in  the  first  suit ; 
and  that  even  if  they  are  not,  a  second  suit  will  not  lie 
for  them.' 

'  Guernsey  v.  Carver,  8  Wend.  492  ;  86  ;  and   see,  also,   Fish    v.   Folley,  6 

Bendernagle  v.  Cocks,  19  Wend.  207  ;  Hill  54. 

Clark  V.  Jones,  i  Denio  516.  •"  Bristowe  v.  Fairclough,  i  M.  &  G. 

^  Badger  v.  Titcomb,  15  Pick.  409.  143  ;  I'inney  27.  Barnes,   17  Conn.  420; 

"  Grain  t.   Beach,   2   Barb.  120,   and  Colvin  v.  Corwin,  15  Wend.  557;  Ben- 

s.  c.  on  appeal,  Beach  v.  Grain,  2  N.Y.  dernagle  v.  Cocks,  19  Wend.  207. 


(')  Ace.  Phelps  V.  New  Haven  &  N,  Co.,  43  Conn.  453.     But  contra.  Erie 
&  P.  R.R.  Co.  7/.  Johnson,  loi  Pa.  555. 
('•)  9  Rush  283. 
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§644.  To  support. — In  New  York,  a  bond  had  been  ^  /*) 
given  conditioned  to  furnish  the  plaintiffs  their  support 
during  their  natural  lives  ;  and  it  was  held  that  a  failure 
by  the  obligor  to  provide  for  the  obligee  according  to  the 
covenant,  amounted  to  a  total  breach  and  that  full  and 
final  damages  might  be  recovered.'  ('')  So  where  the 
plaintiff  was  induced  to  take  care  of  a  paralytic  old  man 
till  his  death,  by  his  promise  to  "provide  for  her,  and 
give  her  full  and  plenty  after  he  was  gone,"  she  was  al- 
lowed to  recover  such  a  reasonable  sum,  ascertained  by 
the  annuity  tables  or  otherwi'se,  as  would  provide  her 
with  an  annuity  which  would  keep  her  in  her  condition 
of  life,  relieved  from  the  necessity  of  work,(^)  or  in  other 
words,  "  such  an  amount  as,  with  its  interest,  will  give  a 
sufficient  support  for  life,  leaving  nothing  at  death."  (") 
In  analogy  with  contracts  to  provide  for  support,  it  has 
been  held  in  Alabama  that  a  refusal  by  a  college  to  per- 
mit the  plaintiff  to  enjoy  the  benefit  of  a  permanent 
scholarship  which  he  had  purchased,  by  denying  him  the 
right  to  appoint  a  pupil,  is  a  total  breach. C^) 

§  645.  Fluctuations  in  value  during  contract.— There  ^'^  T^,  ^f 
another  class  of  cases,  namely,  where  the  contract  covers 
a  long  space  of  time,  and  during  that  period  the  services 
and  commodities  which  enter  into  the  cost  of  perform- 
ance have  fluctuated  in  value.  Thus  in  a  case  in  New 
York,  which  we  have  already  had  occasion  to  notice  in 

'  Shaffer  v.  Lee,  8  Barb.  413,  where  the  cases  are  collected  at  large. 


(")  Philbrook  z/.  Burgess,  52  Me.  271  ;  Fales  v.  Hemenway,  64  Me.  373; 
Amos  V.  Oakley,  131  Mass.  413 ;  Parker  v.  Russell,  133  Mass.  74;  Schell  v. 
Plumb,  55  N.  Y.  592  ;  Tippin  v.  Ward,  5  Ore.  450.  But  unless  the  defend- 
ant's conduct  was  such  as  to  put  an  end  entirely  to  the  contract,  recovery 
can  be  had  only  for  a  partial  breach.     Fay  v.  Guynon,  131  Mass.  31. 

C*)  Thompson  v.  Stevens,  71  Pa.  161. 

0  Freeman  v.  Fogg,  82  Me.  408. 

("^)  Howard  College  v.  Turner,  71  Ala.  429. 
Vol.  II. — 20 
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reference  to  another  branch  of  this  subject,'  the  plaintiff, 
in  1836,  agreed  to  furnish  and  deliver  marble  to  build  a 
city  hall,  at  successive  periods  in  five  successive  years. 
In  1837  the  defendants  refused  to  receive  any  more. 
The  suit  was  brought  before,  but  the  trial  did  not  take 
place  till  after  the  period  for  performance  had  elapsed, 
and  it  was  shown  that  the  difference  between  the  cost  of 
the  marble  and  the  contract  price,  which  was  the  meas- 
ure of  damages,  had  fluctuated  considerably  in  the  five 
years.  On  this  state  of  facts  the  circuit  judge  charged, 
that  "  in  fixing  damages  to  be  allowed  the  plaintiffs,  the 
jury  were  to  take  things  as  they  were  at  the  tmie  the 
work  was  stispended,  and  not  allow  for  any  increased 
benefit  they  would  have  received  from  the  subsequent 
fall  of  wages  or  subsequent  circumstances."  And  of  this 
opinion  was  the  majority  of  the  court,  on  a  motion  for  a 
new  trial.  Nelson,  C.  J.,  who  delivered  the  leading 
opinion,  said : 

"It  has  been  argued  that,  inasmuch  as  the  furnishing  of  the 
marble  would  have  run  through  a  period  of  five  years — of  which 
about  one  year  and  a  half  only  had  expired  at  the  time  of  the  sus- 
pension— the  benefits  which  the  party  might  have  realized  from 
the  execution  of  the  contract  must  necessarily  be  speculative  and 
conjectural  ;  the  court  and  jury  having  no  certain  data  upon 
which  to  make  the  estimate.  If  it  were  necessary  to  make  the 
estimate  upon  any  such  basis,  the  argument  would  be  decisive 
of  the  present  claim  ;  but  in  my  judgment  no  such  necessity  ex- 
ists. Where  the  contract,  as  in  this  case,  is  broken  before  the 
arrival  of  the  time  for  full  performance,  and  the  opposite  party 
elects  to  consider  it  in  that  light,  the  market  price  on  the  day  of  the 
breach  is  to  govern  in  the  assessment  of  damages.  In  other  words, 
the  damages  are  to  be  settled  and  ascertained  according  to  the  existing 
state  of  the  market  at  the  time  the  cause  of  action  arose,  and  not  at  the 
time  fixed  for  full  performance.  The  basis  upon  which  to  estimate 
the  damages,  therefore,  is  just  as  fixed  and  easily  ascertained  in 

'  Masterlon  v.  Mayor  of  Brooklyn,  7  Hill  61,  71,  7S. 
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cases  like  the  present  as  in  actions  predicated  upon  a  failure  to 
perform  at  the  day." 

And  Bronson,  J.,  said  : 

"  There  may  have  been  fluctuations  in  the  prices  of  labor  and 
materials  between  the  day  of  the  breach  and  the  time  when  the 
contract  was  to  have  been  fully  performed,  and  this  makes  the 
question  upon  which  my  brethren  are  not  agreed.  I  concur  in 
opinion  with  the  chief  justice,  that  such  fluctuations  in  prices 
should  not  be  taken  into  the  account  in  ascertaining  the  amount 
of  damages,  but  that  the  court  and  jury  should  be  governed  en- 
tirely by  the  state  of  things  which  existed  at  the  time  the  con- 
tract was  broken.  This  is  the  most  plain  and  simple  rule  ;  it 
will  best  preserve  the  analogies  of  the  law,  and  will  be  as  likely 
as  any  other  to  do  substantial  justice  to  both  parties." 

Beardsley,  J.,  however,  dissented  on  this  point,  say- 
ing : 

"The  plaintiffs  were  not  bound  to  wait  till  the  period  had 
elapsed  for  the  complete  performance  of  the  agreement,  nor  to 
make  successive  offers  of  performance,  in  order  to  recover  all 
their  damages.  They  might  regard  the  contract  as  broken  up 
so  far  as  to  absolve  them  from  making  further  efforts  to  perform, 
and  give  them  a  right  to  recover  full  damages  as  for  a  total 
breach.  I  am  not  prepared  to  say  that  the  plaintiffs  might  not 
have  brought  successive  suits  on  this  covenant,  had  they  from 
time  to  time  made  repeated  offers  to  perform  on  their  part, 
which  were  refused  by  the  defendants  ;  but  this  the  plaintiffs 
were  not  bound  to  do.  There  can  be  no  serious  difficulty  in 
assessing  damages  according  to  the  principles  which  have  been 
stated.  The  contract  was  made  in  1836,  and,  according  to  the 
testimony,  about  five  years  would  have  been  a  reasonable  time 
for  its  execution.  That  time  has  gone  by.  The  expense  of  exe- 
cuting the  contract  must  necessarily  depend  upon  the  prices  of 
labor  and  materials.  If  prices  fluctuated  during  the  period  in 
question,  that  may  be  shown  by  testimony.  In  this  respect 
there  is  no  need  of  resorting  to  conjecture  ;  for  all  the  data 
necessary  to  form  a  correct  estim.ate  of  the  entire  expense  of 
executing  the  contract  can  now  be  furnished  by  witnesses. 

"  If  the  cause  had  been  brousfht  to  trial  before  the  time  for 
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completing  the  contract  expired,  it  would  have  been  impracticable 
to  make  an  accurate  assessment  of  the  damages.  This  is  no  reason 
however,  why  the  injured  party  should  not  have  his  damages, 
although  the  difficulty  in  making  a  just  assessment  in  such  a 
case  has  been  deemed  a  sufficient  ground  for  decreeing  specific 
performance.  No  rule  which  will  be  absolutely  certain  to  do 
justice  between  the  parties  can  be  laid  down  for  such  a  case. 
Some  time  must  be  taken  arbitrarily,  at  which  prices  are  to  be 
ascertained  and  estimated,  and  the  day  of  the  breach  of  the  con- 
tract, or  of  the  commencement  of  the  suit,  should  perhaps  be 
adopted  under  such  circumstances.  But  we  need  not,  in  the 
present  case,  express  any  opinion  on  that  point.  No  conjec- 
tural estimate  is  required  to  ascertain  what  would  have  been  the 
expense  of  a  complete  execution  of  this  contract  ;  but  the  state 
of  the  market  in  respect  to  prices  is  now  susceptible  of  explicit 
and  intelligible  proof  ;  and  where  that  is  so,  it  seems  to  me  un- 
suitable to  adopt  an  arbitrary  period,  especially  as  the  estimate 
of  damages  must,  in  any  event,  be  somewhat  conjectural."  ' 

So  in  a  case  in  Alabama, ("')  where  the  plaintiff  had 
agreed  to  let  the  defendants  have  all  the  pine  timber  on 
his  lands,  suitable  for  good  lumber,  and  the  defendants 
to  saw  it  into  lumber,  sell  it  as  soon  as  they  could,  and  pay 
the  plaintiff  one-fifth  of  the  gross  proceeds  of  the  lumber 
sold  and  collected  by  them,  it  was  held  that  for  the 
breach  of  this  contract  by  the  defendant  in  not  sawing 
all  the  lumber,  but  one  action  lay,  in  which,  notwith- 
standing the  period  allowed  for  the  performance  had  not 
expired  at  the  time  of  the  breach,  he  was  entitled  to  the 
damages  resulting  from  the  prospective  as  well  as  the 
actual  failure,  to  be  assessed  on  the  basis  of  value  at  the 
time  of  the  breach. 

In  Shaffer  v.  Lee,'  Hand,  J.,  said  of  the  case  of  Mas- 
terton  v.  The  Mayor,    "  As   I   understand  the  opinions 

'  The  rule  laid  down  by  the  majority     44  ;  New  York&  H.  R.R.  Co.  v.  Story. 
of  the  court  has  been  followed  in   Sea.     6  Rarb.  419. 
ton  V.  Second  Municipality,  3  La.  Ann.         ''  8  Barb.  412. 


(")  Fail  V.  McRee,  36  Ala.  61. 
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delivered,  all  the  judges  considered  the  plaintiff  entitled 
to  recover  entire  and  final  damages  for  the  non-fulfil- 
ment." And  it  is  to  be  noticed  that  this  was  the  only- 
question  actually  before  the  court  for  decision.  That 
part  of  the  charge  in  the  trial  court  quoted  above  was 
favorable  to  the  defendant,  and  as  the  plaintiff  did  not 
except  to  it,  the  question  of  its  correctness,  upon  which, 
as  we  have  seen,  the  judges  differed  in  opinion,  was  not 
directly  involved  in  the  decision. 

§  646.  Goodrich  V.  Hubbard. — The  contract  may  be  sued 
upon  either  after  the  time  for  its  performance  has  ex- 
pired, or  while  it  is  still  running.  In  the  case  just  cited 
the  plaintiff  sued  at  once  on  breach.  In  a  Michigan 
case  (■*)  a  logging  contract  provided  that  the  logger 
should  haul  the  loo^s  durins:  the  winter  next  ensuins:  if 
the  weather  should  permit ;  if  the  weather  should  be  un- 
favorable, the  contract  was  to  be  continued  to  another 
winter.  Owing  to  the  weather,  the  logger  postponed 
what  remained  undone  the  first  winter  ;  but  the  defend- 
ants prevented  complete  performance  by  removing  the 
logs  before  the  next  winter.  In  the  ensuing  winter  the 
logger  could  have  delivered  the  logs  for  half  the  contract 
rate,  being  much  less  than  it  would  have  cost  him  the 
first  winter.  It  was  held  that  he  was  entitled  to  recover 
the  difference  between  the  contract  price  and  what  it 
would  have  cost  him  to  deliv^er  the  logs  during  the  second 
winter.  In  this  Michigan  case  the  point  at  issue  was 
whether  the  plaintiff's  recovery  must  be  the  contract 
price,  less  the  cost  of  performance,  during  the  first  or  the 
second  winter,  because  although  the  time  of  performance 
was  the  second  winter,  the  time  when  the  defendants 


(*)  Goodrich  v.  Hubbard,  51  Mich.  62. 
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prevented  performance  was  earlier.    The  Supreme  Court 
of  Michigan  said  :  (") 

"  It  is  objected  that  the  profits  must  be  ascertained  on  the  day 
of  the  breach  ;  that  to  attempt  to  ascertain  the  damages  in  any- 
other  way  would  be  speculative,  uncertain,  and  conjectural. 
The  case  of  Masterton  v.  Mayor  of  Brooklyn  is  cited  as  author- 
ity, but  an  examination  of  that  case  shows  that  the  court  made 
the  market  price  on  the  day  of  the  breach  of  the  contract  to 
govern  in  assessment  of  damages  to  depend  upon  the  opposite 
party  having  elected  to  consider  the  contract  broken  before  the 
arrival  of  the  time  for  full  performance.  The  facts  of  this  case 
were  somewhat  exceptional,  there  being  a  claim  for  a  breach  of 
a  contract  running  through  a  period  of  five  years,  of  which  about 
one  year  and  a  half  only  had  expired,  the  court  and  jury  having 
no  certain  data  upon  which  to  estimate  the  profits  for  the  re- 
maining three  years  and  a  half.(^')  That  case  is  not  applicable 
here,  where  the  election  of  the  plaintiff  to  consider  the  contract 
broken  before  arrival  of  the  time  for  its  full  performance  does 
not  appear;  and  upon  the  facts  found  it  does  appear  that  there 
are  certain  data  for  estimating  the  damages  found.  The  con- 
sideration of  profits  cannot  be  separated  in  this  case  from  the 
circumstances  under  which  the  work  was  to  be  done,  and  the 
prevention  of  which  constitutes  the  breach  making  the  defend- 
ants liable.     • 

"  There  is  no  element  of  uncertainty  regarding  the  profits  the 
plaintiff  would  have  realized  from  the  performance  of  the  con- 
tract, and  which  must  govern  in  the  estimate  of  damages.  There 
are  no  contingencies  modifjnng  or  taking  the  case  out  of  the 
rule  laid  down  by  this  court  in  the  case  of  Burrell  v.  New  York 
&  Saginaw  Solar  Salt  Co."  {') 

§  647.  Probable  future  expense  of  performing, — In  a 
case  in  Vermont  a  different  rule  was  laid  down.  The 
defendants,  a  bridge  company,  had,  in  September,  1830, 
agreed  with  the  plaintiffs  to  keep  a  bridge  in  repair 
for  twelve  years,  on  the  plaintiffs'  paying  twenty-five 
dollars  every  year.     The  plaintiffs  paid  the  annual  sum 

(»;  51  Mich.  62,  70,  per  Sherwood,  J. 

C")  This  seems  to  be  a  mistake.     See  statement  of  the  case  above. 

r-)  14  Mich.  34. 
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until  1838,  when  the  defendants  ceased  to  repair;  and 
the  judge  charged  at  the  trial,  that  the  jury  "  should 
limit  their  inquiries  to  the  time  when  both  the  parties 
ceased  in  fact  to  act  under  the  contract."  But  on 
motion  for  a  new  trial  the  court  said  :  "  The  rule  of 
damages  in  this  case  should  have  been,  to  give  the 
plaintiffs  the  difference  between  what  they  were  to  pay 
the  defendants,  and  the  probable  expense  of  performing 
the  contract,  and  thus  assess  the  entire  damages  for  the 
remaining  twelve  years."  ' 

In  Roper  v.  Johnson  (")  the  defendant  agreed  to  de- 
liver coal  to  the  plaintiff  for  a  certain  price  during  the 
months  of  May,  June,  July,  and  August.  In  June,  the 
defendants  refused  to  deliver  any  more  coal ;  suit  was 
brought  in  July,  and  the  trial  took  place  in  August,  be- 
fore the  expiration  of  the  time  for  performance.  The 
price  of  coal  was  continually  rising.  A  verdict  was 
found,  based  on  the  actual  price  of  coal  to  the  time  of 
trial,  and  a  probable  ftirther  rise  in  price  during  the 
remainder  of  August.  This  verdict  was  sustained  by  the 
Court  of  Common  Pleas.  Brett,  J.,  said  :  (^)  "When 
you  come  to  estimate  the  damages,  it  must  be  by  the 
difference  between  the  contract  price  and  the  market 
price  at  the  day  or  days  appointed  for  performance, 
and  not  at  the  time  of  breach."  The  defendant  might, 
however,  reduce  these  damages  by  showing  that  the 
plaintiff  should  have  secured  another  contract  at  the 
time  of  breach. 

§  648.  General  conclusions.— It  will  be  seen  from  the 
foregoing  that  two  extreme  rules  have  been  laid  down: 

'  Royalton  v.  R.  &  W.  Turnpike  Co.,  14  Vt   311. 

(")  L.  R.  8  C.  P.  167;  ace.  Brown  v.  Muller,  L.  R.  7  Ex,  319,  323,  per 
Kelley,  C.  B. 
C)  p.  180. 
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one,  that  in  calculating  the  cost  of  performance,  the 
market  rates  at  the  time  of  breach  are  to  govern  ;  the 
other,  that  the  market  rates  down  to  the  time  of  trial,  and 
even  \\\q  probable  future  course  of  the  market  (if  the  time 
of  performance  extends  beyond  the  time  of  trial),  may  be 
considered.  Under  the  first  rule,  the  recovery  would  not 
be  affected  by  the  time  selected  for  the  trial  ;  under  the 
second  rule,  if  the  trial  took  place  in  advance  of  the  time 
fixed  for  performance  the  measure  of  recovery  would  be 
dependent  partly  on  rates  existing  at  the  time  of  the 
breach  and  partly  upon  conjecture  as  to  the  future  course 
of  the  market.  If  the  trial  were  postponed,  for  the  con- 
jectural rates  would  be  substituted  the  now  ascertained 
market  rates.  The  case  may  easily  be  supposed  of  a 
new  trial  for  error,  in  which  second  trial  it  will  appear 
that  the  conjectural  rates  allowed  in  the  first  trial  were 
not  justified  by  the  actual  course  of  the  market.  Of 
course  in  all  such  cases,  the  measure  of  dafnages  \s  d\\\2iys 
the  same  ;  but  the  actual  recovery,  as  we  have  seen,  may 
be  more  or  less,  according  as  the  time  of  trial  is  earlier  or 
later.  But  the  allowance  of  conjectural  rates,  or  the 
consideration  of  the  probable  future  course  of  the  market, 
seems  to  be  in  conflict  with  all  the  rules  requiring  cer- 
tainty of  proof.  It  would  be  almost  impossible  to  foretell, 
with  that  degree  of  certainty  required  of  a  plaintiff  in 
proving  the  amount  of  his  damages,  that  the  price  of 
performance  would  decrease  by  any  certain  amount  dur- 
ing the  period  fixed  for  performance  ;  and,  on  the  other 
hand,  after  the  plaintiff  had  shown  what  the  cost  of  per- 
formance would  be,  reckoned  according  to  circumstances 
at  the  time  of  trial,  it  would  be  as  difficult  for  the  de- 
fendant to  show  that  a  change  would  take  place.  The 
principle  requiring  certainty  of  proof  would  lead  to  the 
rule   that  damaires  on  account  of  all  work  to  be  done 
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after  the  date  of  the  trial  should  in  the  ordinary  case  be 
estimated  according  to  the  state  of  affairs  at  the  thne  oj 
trial.  If,  however,  the  period  fixed  for  the  complete 
performance  of  the  contract  has  passed  before  the  trial, 
there  is  no  uncertainty  as  to  the  actual  cost  of  perform- 
ance, as  Beardsley,  J.,  points  out  in  his  opinion  in  the 
case  of  Masterton  v.  The  Mayor.  The  contract  price 
and  the  exact  cost  of  performance  can  be  shown,  and  the 
difference  between  them  is  the  measure  of  damages. 
This  is  not  affected  by  the  fact  that  at  the  time  of  breach 
the  amount  could  not  be  certainly  known.  In  many 
cases  circumstances  occurring  after  the  injury  determine 
the  amount  of  damages.  The  opinion  of  the  majority  of 
the  court  in  Masterton  v.  The  Mayor  in  this  respect 
seems  to  have  been  based  upon  the  old  notion,  now  aban- 
doned, that  no  circumstances  occurring  after  the  injury 
can  be  resorted  to  for  aid  in  fixing  the  amount  of 
loss  ("*) 

Perhaps,  on  principle,  a  distinction  should  be  made 
amons:  ao^reements  of  this  class.  If  the  contract  is,  in  its 
nature,  capable  of  division,  as  to  deliver  the  crops  of  a 
farm  for  several  successive  years,  and  if  the  periods  have 
arrived  before  suit  brought,  there  seems  no  reason  why 
a  separate  action  may  not  be  brought  for  every  refusal  to 
perform,  nor  why  the  damages  should  not  be  estimated 
as  at  every  period  fixed  for  performance.^  (^)    But  where 

'  In   England,    it   has   been    several  contract  being  to  depend  upon  future 

times  held  in  chancery,  in  regard  to  fut-  events,    cannot  be  correctly  estimated 

ure  agreements,    that  the  difficulty  of  in  damages,  where  the  calculation  must 

arriving  at  any  true  rule  of  damages  is  proceed    upon    conjecture.       Damages 

a  good  ground  for  a  decree  for  specific  might  be  no  complete  remedy,  being  to 

performance.     Buxton  i'.  Lister,  3  Atk.  be   calculated  merely    by  conjecture." 

383,  and  Taylor  v.  Neville,  cited  there-  This  language  seems  to  imply  that,  at 

in  ;   Ball  ?'.   Coggs,    i    Bro.  Pari.  Cas.  law,  the  whole  period   of  the  contract 

140  ;  and  Adderley  v.  Dixon,  i  Sim.  &  would  be  inquired  into,  on  the  principle 

Stuart,  607.     In  this  last  case  the  vice-  of  the  Vermont  decision, 
chancellor  said  :   "  The  profit  upon  the 


C)  §  85.  C")  Brown  v.  Mulier,  L.  R.  7  Ex.  319. 


^  <^K(X4^^  Lp  CMAyO^UV^ 
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the  contract  is  intrinsically  indivisible,  as  in  the  case  of  a 
building  contract,  for  instance,  one  refusal  may  properly 
be  considered  as  an  absolute  breach  ;  and  then  we  have 
presented  the  question  involved  in  Masterton  v.  The 
Mayor.  If  the  periods  specified  in  the  contract  have  not 
arriv'^ed  before  the  trial  of  the  cause,  any  effort  to  fix  the 
rights  of  the  parties  at  those  various  times  must  be  mere 
matter  of  conjecture  ;  and />7^odad/e  expense  is  neither  a 
precise  nor  a  safe  direction  for  a  jury. 

Implied  or  Quasi  Contracts. 
No  Express  Contract. 

tt  §  649.  Quantum  meruit. — *  We  have  thus  far  spoken  of 

express  contracts  made  by  the  parties  ;  we  have  still  to 
speak  of  the  agreements  which,  in  the  absence  of  any 
express  stipulation,  the  law  implies  from  a  given  state  of 
facts.  For  property  transferred  or.  services  rendered  by 
one  to  another,  the  law  implies  a  promise  to  pay  what 
the  thing  or  the  property  is  worth.  The  party  then 
recovers,  to  use  technical  language,  on  a  quantum  meruit 
or  a  qua7itum.  valebat;  and  the  measure  of  damages  be- 
comes a  question  of  evidence  as  to  the  value  of  the 
property  or  services.  Nor  can  this  rule  be  varied,  except 
by  express  agreement.  Thus,  where  a  father,  whose  infant 
daughter  was  employed  by  a  manufacturing  company, 
forbade  them  to  employ  her  any  longer,  and  gave  them 
notice  that  if  they  did  so  he  should  demand  a  given 
sum~?or'her  time  and  labor,  it  was  held,  in  an  action 
of  assumpsit  against  the  company,  that  the  notice  was 
unavailing  to  fix  the  measure  of  compensation,  and  that 
he  could  only  recover  what  her  services  were  reasonably 
worth.'** 

'  Adams  v.  Woonsocket  Co.    11  Met.  327. 
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§  650,  Measure  of  compensation  on  a  quantum  meruit. — 
When  recovery  is  had  on  a  quantu7n  meruit  for  services 
rendered  to  or  benefit  conferred  upon  the  defendant  at 
his  request,  the  measure  of  compensation  is  the  value  of 
the  work  done,  or  in  some  cases  the  money  paid,  not  the 
benefit  derived  by  the  defendant  from  it ;  (*)  and  the 
same  is  true  where  the  services  or  benefit  are  accepted 
by  the  defendant,  though  not  originally  rendered  at 
his  request. (^)  Thus,  where  an  agent  without  his 
principal's  authority  borrows  money  and  invests  it  in 
property,  the  principals,  by  afterwards  appropriating  and 
selling  the  property  for  their  own  benefit,  will  be  held  to 
have  ratified  the  act ;  and  the  measure  of  their  liability 
is  the  amount  borrowed,  and  not  that  realized  from  the 
sale.(')  It  has  been  held  that  if  the  plaintiff  has  once 
charged  a  certain  amount,  which  has  been  paid,  and  a  re- 
ceipt taken  in  full,  no  greater  amount  can  be  recovered, 
because  the  jury  should  put  no  greater  estimate  on  the 
value  of  his  services  than  he  himself  put  upon  them.C^) 
The  true  bar  to  recovery  in  such  a  case  seems  to  be  that 
the  acceptance  of  a  certain  amount  in  full  is  an  accord 
and  satisfaction. 

§  651.  Contract  void  by  statute  of  frauds. — In  an  action 
for  work  and  labor,  the  rule  of  damages  is  the  value  of 
the  service  rendered,  and  not  an  oral  agreement  as  to 
wages,  ruled  out  under  the  statute  of  frauds. C')     Where 

r)  Turner  %>.  Webster,  24  Kas.  38  ;  Bradley  v.  Rea,  14  All.  20 ;  Stowe  v. 
Buttrick,  125  Mass  449;  Mooney  v.  York  Iron  Co.,  46  N.  W.  Rep.  376 
(Mich.);  Edington  v.  Pickle,  i  Sneed  122. 

(^)  Hayward  v.  Leonard,  7  Pick.  181  ;  Bee  Printing  Co.  t/.  Hichborn,  4  All. 
63  ;  Chase  v.  Corcoran,  106  Mass.  286. 

C^)  Watson  T/.  Bigelow,  47  Mo.  413.  ('*)  Danziger  v.  Hoyt,  46  Hun  270. 

(*)  Butcher  Steel  Works  v.  Atkinson,  68  111.  421  ;  Emery  v.  Smith,  46  N. 
H.  151  ;  Day  v.  New  York  C.  R.R.  Co..  51  N.  Y.  583,  590;  Rosepaugh  v. 
Vredenburgh,  16  Hun  60.  But  contra,  Fuller  v.  Rice,  52  Mich.  435  ;  La 
Du-King  M.  Co.  v.  La  Du,  36  Minn.  473. 


J 
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a  parol  contract  for  the  sale  of  land  is  void  or  unenforce- 
able by  the  statute  of  frauds,  a  vendee  can  frequently 
recover  the  consideration,  generally  under  one  of  the 
common  counts.('')  In  Bender  v.  Bender  ('')  the  rule  is 
stated  to  be  "  Compensation  for  all  that  the  plaintiff  did 
in  pursuance  of  the  contract  and  in  satisfaction  of  his 
part  thereof,  and  for  all  permanent  improvements  made 
upon  the  land  in  reliance  upon  the  contract  with  the 
knowledge  of  the  defendant,  deducting  the  value  of  the 
rents  and  profits  during  the  plaintiff's  occupancy."  In 
California  the  measure  of  an  intended  vendee's  damages 
is  the  money  he  has  advanced,  with  interest,  or  the  rea- 
sonable value  of  the  services  rendered,  without  reference 
to  the  express  contract,  and  evidence  of  the  value  of  the 
land  is  inadmissible.(*')  In  New  Hampshire  it  is  held  that 
the  actual  loss  sustained  and  expense  incurred  under  all 
the  circumstances  of  the  case,  taking  the  agreement  into 
consideration,  furnish  the  measure  of  the  damages  which 
the  jury,  if  they  see  fit,  may  make  equal  to  the  value  of 
the  land.Q  In  Mississippi,  where  the  proposed  vendor 
of  land  in  bad  faith  refuse-s  to  consummate  a  parol  agree- 
ment for  the  sale  of  land,  the  proposed  vendee  is  entitled 
to  compensation  for  the  trouble  and  loss  of  time  incurred 
in  consequence  of  his  confidence  in  the  other,  but  not 
for  the  loss  of  his  bargain. (') 

§  652.  Failure  of  consideration.— The  amount  paid,  with 
interest,  is  the  measure  of  damages  in  assumpsit  to  re- 
cover for  failure  of  consideration. (^)     In  James  v.  Hods- 


f")  Tripp  V.  Bishop,  56  Pa.  424;  Harris  v.  Harris,  70  Pa.  170. 

('•)  37  Pa.  419. 

(•  I  Fuller  V.  Reed,  38  Cal.  99. 

(■')  Ham  V.  Goodrich,  37  N.  H.  185. 

(")  Welch  V.  Lawson,  32  Miss.  170. 

O  Tyler  7/.  Bailey,  71  111.  34. 
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den,(*)  the  plaintiff  had  given  his  notes  for  a  patent 
fraudulently  represented  to  have  some  value.  He  com- 
promised some  of  the  notes.  In  assumpsit  to  recover 
for  the  failure  of  consideration,  it  was  held  that  he  could 
recover  the  amount  paid  to  compromise  the  notes,  even 
assuming  that  he  could  have  defended  them,  for  he  was 
not  bound  to  follow  them  through  a  long  course  of  liti- 
gation, and  it  would  be  presumed  he  did  his  best. 

§  653.  Compensation  for  work  and  labor. — Where  one 
has  incurred  necessary  expense  or  sustained  damages  in 
protecting  another's  property  which  is  accidentally  be- 
yond the  owner's  control,  and  it  is  afterwards  reclaimed 
by  the  owner,  the  law  implies  a  promise  to  pay  the  ex- 
pense or  compensate  for  the  damage.  ('') 

Up07i  Part  Performance  of  Expt  3ss  Contract. 
I.  Plaintiff  not  in  Default. 

§  654.  Recovery  on  a  quantum  meruit  or  on  the  contract. 
— According  to  the  prevailing  opinion,  where  there  is  a 
contract  for  labor,  and  an  entire  sum  to  be  paid  for  it, 
and  the  plaintiff  has  performed  a  part  according  to  its 
terms,  and  has  been  prevented  from  performing  the 
whole  by  the  defendant,  he  may  sue  either  on  the  con- 
tract to  recover  damages  for  the  breach  of  it,  or  in  gen- 
eral assumpsit  to  recover  for  the  value  of  what  he  has 
done.  If  he  sue  on  the  contract,  he  must  set  it  forth 
specially,  and  then  his  damages  for  what  he  has  done  un- 
der it  must  be  regulated  by  the  contract  price,  and  he 
will  recover  such  a  proportion  of  the  whole  of  that  price 
as  the  work  he  has  done  bears  to  the  whole  work.  And 
in  such  a  suit  he  may  recover  whatever  other  damages  he 
may  have  sustained   by  the   defendant's   breach  ;  as,  for 


(")  47  Vt.  127.  0')  Sheldon  v.  Sherman,  42  Barb.  368. 


o 
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instance,  if  the  contract  were  a  profitable  one,  the  profit 
he  would  have  made  by  being  allowed  to  complete  it, 
and  the  damages  he  may  have  incurred  in  providing 
labor  and  means  to  perform  the  residue.  If  he  choose 
to  waive  the  contract  and  sue  in  general  assumpsit  for 
work  and  labor,  then  his  measure  of  damages  will  be  a 
reasonable  compensation  for  the  work  actually  per- 
formed. He  is  not  then  limited  to  a  recov^ery  of  his />ro 
rata  share  of  the  agreed  price.  C*)  So  where  the  plaintiff 
had  agreed  with  the  defendants  to  make  a  section  of  an 
aqueduct,  to  be  paid  one  dollar  per  cubic  yard  for  rock 
excavation,  the  defendants  stopped  the  work  when  about 
half  of  it  was  done.  The  plaintiff  proved  that  he  had 
lost  on  the  part  of  the  work  which  he  had  executed  (that 
being  the  most  expensive),  estimating  it  at  the  contract 
price  of  one  dollar  per  yard,  the  sum  of  $46,800,  and 
that  he  would  have  made  a  profit  on  that  portion  of  the 
contract  which  remained  to  be  executed  when  the  work 
was  suspended,  equal  to  the  amount  of  his  loss  on  the 
work  done.  The  Court  of  Appeals,  overruling  the  Su- 
preme Court,  held  that  the  plaintiff  should  recover  the 
actual  value  of  the  work  done,  without  regard  to  the 
contract  price.(^)     Pratt,  J.,  said: 

"  When  parties  deviate  from  the  terms  of  a  special  contract, 
the  contract  price  will,  as  far  as  applicable,  generally  be  the  rule 
of  damages.  But  when  the  contract  is  terminated  by  one  party 
against  the  consent  of  the  other,  the  latter  will  not  be  confined 
to  the  contract  price,  but  may  bring  his  action  for  a  breach  of 
the  contract,  and  recover  as  damages  all  that  he  may  lose  by 
way  of  profits  in  not  being  allowed  to  fulfil  the  contract ;  or  he 


(")  Lincoln  v.  Schwartz,  70  111.  134;  Kearney  v.  Doyle,  22  Mich.  294; 
Cadman  v.  Markle,  76  Mich.  448;  McCullough  v.  Baker,  47  Mo.  401  ;  Mer- 
rill V.  Ithaca  &  O.  R.R.  Co.,  16  Wend.  586;  Moran  v.  McSwegan,  33  N.  Y. 
Super.  Ct.  350;  Buffkin  %>.  Baird,  73  N.  C.  283;  Chamberlin  2/.  Scott,  33 
Vt.  80. 

('')  Clark  V.  Mayor  of  New  York,  4  N.  Y.  338,  343,  reversing  3  Barb.  288. 
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may  waive  the  contract  and  bring  his  action  on  the  common 
counts  for  work  and  labor  generally,  and  recover  what  the  work 
done  is  actually  worth." 

The  Supreme  Court  of  Ohio,  in  discussing  this  deci- 
sion, dissent  from  these  views  and  declare  it  as  a  rule  in 
all  cases  that  "  the  express  contract  furnishes  the  meas- 
ure of  damages  to  the  extent  of  the  evidence  it  affords, 
and  to  the  same  extent  as  in  cases  where  the  contract 
continues  in  force,  but  remains  neglected  and  unper- 
formed by  the  defendant,"  and  that  this  rule  remains  the 
same,  notwithstanding  the  contract  was  terminated  by 
the  defendant  against  the  plaintiff's  consent. ('') 

Where  through  the  plaintiff's  illness,  or  otherwise 
through  the  act  of  God  or  of  the  law,  a  contract  is  not 
completed,  a  recovery  can  be  had  for  what  is  done  under 
it  to  an  amount  measured  by  the  value  of  the  service, 
but  limited  by  the  terms  of  the  contract.(^)  So  where 
an  agent  was  employed  to  superintend  the  construction 
of  an  engineering  work  under  a  contract  by  which  he 
was  to  receive  as  compensation  a  third  of  the  profits  be- 
sides a  salary,  but  died  after  the  greater  part  of  the  work 
had  been  done,  and  it  was  afterwards  finished  at  a  large 
profit,  it  was  held,  in  an  action  brought  by  his  executors, 
that  they  were  entitled  to  recover  the  pro  rata  propor- 
tion of  the  salary  and  of  the  profits  under  the  contract, 
which  last  were  measured  by  taking  one-third  of  such  a 


(')  Doolittle  V.  McCullough,  12  Oh.  St.  360;  ace.  Preble  v.  Bottom,  27  Vt. 
249. 

('')  Doster  ^'.  Brown,  25  Ga.  24;  Fuller  t'.  Brown,  11  Met.  440;  Harring- 
ton V.  Fall  River  Iron  Works,  1 19  Mass.  82  ;  La  Du-King  M.  Co.  v.  La  Du, 
36  Minn.  473  ;  Callahan  v.  Shotwell,  60  Mo.  398;  Jones  v.  Judd,  4  N.  Y. 
411 ;  Wolfe?/.  Howes,  20  N.  Y.  197.  In  Fahy  v.  North,  19  Barb.  341,  the 
recovery  was  held  not  to  be  governed  by  the  contract  rate.  In  Hubbard  v. 
Belden,  27  Vt.  645  ;  Patrick  v.  Putnam,  27  Vt.  759,  the  amount  recovered 
was  reduced  by  the  damages  sustained  by  the  employer  from  the  plaintift's 
absence. 
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proportion  of  the  whole  profits  earned  and  received  by 
the  defendant,  as  the  cost  of  the  work  done  at  the  time 
of  the  testator's  death  bore  to  that  of  the  completed  un- 
dertaking. C*) 

Where  the  work  of  construction  was  stopped  by  the 
public  authorities,  it  was  held  that  the  plaintiff  could  re- 
cover at  the  contract  rate  for  the  work  that  had  already 
been  performed. (^)  In  Louisiana,  a  contract  made  by  a 
partnership  as  undertakers  for  the  construction  of  a  rail- 
road will  be  cancelled  by  the  death  of  any  of  the  parties, 
and  the  other  contracting  party  is  only  bound  to  pay  the 
value  of  the  work  already  done,  and  that  of  the  materials 
already  prepared,  proportionably  to  the  price  agreed  on.^ 

§  655.  Deviation  from  contract  by  consent — Extra  work. 
— *  So,  also,  where  work  is  done  under  a  special  agree- 
ment at  estimated  prices,  and  there  is  a  deviation  from  the 
original  plan,  by  the  consent  of  the  parties,  the  contract 
is  made  the  rule  of  payment,  as  far  as  it  can  be  traced, 
and  for  the  extra  labor  the  party  is  entitled  to  his  guan- 
tum  7ncrtnt.Q)'^^  Where  the  performance  of  a  special 
contract  was  prevented  by  the  defendant,  and  suit  brought 
on  the  common  counts,  the  Supreme  Court  of  New  York 
said  : ' 

"  The  defendant  may  give  the  contract  in  evidence  with  a  view 
to  lessen  the  quantum  of  damages.  So  far  as  the  work  was  done 
under  the  special  contract,  the  prices   specified  in  it  are,  as    a 

'  McCordr.  The  West  Feliciana  R.R.  '  Koon  v.  Greenman,  7  Wend.  121, 
Co.,  3  La.  Ann.  285.  123. 


(»)  Clark  V.  Gilbert,  26  N.  Y.  279. 

('')  Heine  v.  Meyer,  61  N.  Y.  171. 

C)  Robson  V.  Godfrey,  i  Holt  N.  P.  236 ;  Brigham  7/.  Hawley,  17  111. 
38;  McClelland  v.  Snider,  18  111.  58;  W^right  v.  Wright,  i  Litt.  179; 
Western  ?'.  Sharp,  14  H.  Mon.  177  ;  Annapolis  &  B.  S.  L.  R.R.  Co.  v.  Ross, 
68  Md.  310;  Whecden  v.  Fisl<e,  50  N.  H.  125;  Hollinshead  f .  Mactier,  13 
Wend.  276;  McCormick  v.  Connelly,  2  Bay  401. 
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general  rule,  to  be  taken  as  the  best  evidence  of  the  value  of  the 
work.  Where  it  does  not  appear  that  the  work  was  rendered 
more  expensive  to  the  plaintiff  than  was  contemplated  when  the 
contract  was  made,  or  than  it  otherwise  would  have  been,  in 
consequence  of  the  improper  interference  of  the  defendant,  or  of 
his  neglect  or  omission  to  perform  what  by  the  contract  he  was 
bound  to  do,  the  contract  prices  should  be  held  conclusive  be- 
tween the  parties.  But  if  the  defendant  neglect  to  furnish  the 
materials  which  he  was  to  find  in  due  time,  so  that  the  plaintiff  i^J^Z^ 
is  obliged  to  do  his  work  at  a  less  favorable  season,  and  at  an; 
additional  expense,  such  expense  ought  to  be  taken  into  con- 
sideration and  added  to  the  contract  price." 

It  is  the  duty  of  a  contractor  who  has  undertaken  a 
piece  of  work,  such  as  the  erection  of  a  house  for  a 
specified  price,  but  without  specification  as  to  the  manner 
or  style  of  the  work,  when  he  proposes  to  do  any  part  of 
it  in  a  more  costly  style  than  would  be  justified  by  the 
agreed  price,  to  inform  the  employer  of  the  difference  in 
cost.  The  employer  has  prima  Jaae  a  right  to  suppose, 
unless  apprised  of  the  contrary,  that  every  proposition  as 
to  different  parts  of  the  work  is  made  under  the  con- 
tract for  the  whole,  and  is  intended  merely  to  present  him 
with  a  choice  of  modes  within  that  contract.  To  get  rid 
of  this  inference,  the  contractor  must  show,  either  that 
he  notified  his  employer  that  his  proposition  was  a  de- 
parture from  the  original  design  and  contract,  and  would 
be  attended  with  increased  cost,  or  that  its  character 
necessarily  gave  him  this  inform.ation.  As  to  costly  work 
done  in  his  absence,  and  in  a  manner  not  previously  ap- 
proved by  him,  it  is  not  enough  to  show  that  on  his 
return  he  was  pleased  with  its  appearance,  and  did  not 
order  it  to  be  removed.  The  rule  sanctioning  payments 
for  alterations  and  additions  not  originally  contemplated, 
as  far  as  the  work  can  be  traced  under  the  contract,  must 
be  so  applied  as  not  to  violate  the  above  principles.  Nor, 
Vol.  II.— 21 
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it  seems,  should  extra  work,  either  in  quantity  or  quality, 
unless  done  under  an  express  agreement  or  on  a  state- 
ment of  the  price,  be  charged  for  at  a  greater  rate  in 
reference  to  the  market  value  of  such  work  than  the  con- 
tract bears  to  the  market  value  of  the  work  contracted  to 
be  done.(^) 

If,  however,  circumstances  have  occurred  which  made 
the  extra  work  more  costly  than  it  was  at  the  time  the 
contract  was  entered  into,  the  contract  price  ceases  to  be 
a  guide  in  estimating  the  compensation  for  the  extra 
work.(^)  So  in  a  case  where  the  plaintiff  entered  into  a 
written  contract  with  the  defendants  to  construct  a  sec- 
tion of  a  canal,  to  receive  nine  cents  per  cubic  foot  for 
excavation,  forty  cents  per  cubic  yard  for  rock,  and  eleven 
cents  for  embankment ;  and  the  defendants  had  so  far 
rescinded  the  contract  as  to  enable  the  plaintiff  to  recover 
in  the  form  of  a  qua^itum  fnerujt,  the  plaintiff  was  held 
at  liberty  to  recover  for  excavating  hard  pan  (that  not 
being  mentioned  nor  included  in  the  contract),  at  the 
rate  which  it  was  worth  ;  and  to  prove  the  value  of  his 
labor  in  this  respect,  wholly  irrespective  of  the  contract. 
The  contract  contained  a  provision  that  the  judgment 
of  the  defendant's  engineer  should,  in  case  of  a  difference 
between  the  parties,  be  conclusive  ;  but  this  was  held  not 
to  apply  to  the  hard  pan.' 

Where  the  deviation  consisted  in  a  cheapening  of  the 
construction,  it  has  been  held  that  the  difference  in  value 
between  the  parts  so  constructed,  and  constructed  as  the 
contract  required,  should  be  deducted  from  the  contract 
price.  (') 

'  Dubois    V.    Delaware    Si.    Hudson     Wend.  87.     In  Alabama,  see  Aikin  v. 
Canal    Co.,    4   Wend.    285  ;    s.   c.    12     Bloodgood,  12  Ala.  221. 
Wend.    334  ;    and    s.    c.    in   error,    15 

(")  Jones  V.  Woodbury,  11  H.  Men.  167. 
Q)  Harrison  Co.  v.  Byrne,  67  Ind.  21. 
C)  Goldsmith  7/.  Hand,  26  Oh.  St.  loi. 
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§  656.  Acceptance  of  work  not  according  to  the  contract. — 
The  measure  of  damages  in  an  action  on  the  common 
counts  for  work  accepted,  but  not  done  according  to  the 
contract,  should  be  the  value  of  the  work,  with  the  right 
in  the  defendant  to  recoup  damages  for  the  non-perform- 
ance. C)  The  same  is  true  when  the  defendant  impliedly 
accepts  the  work  by  seeing  it  performed  without  objec- 
tion. Thus  where  the  contractor  is  in  default,  so  that  he 
cannot  sue  upon  his  contract,  but  the  other  party  has 
stood  by  and  seen  him  prosecute  the  work  without  ob- 
jection, and  been  benefited  by  his  labor  and  materials, 
the  contractor  is  entitled  to  compensation  to  the  extent 
of  such  benefit.  But  the  profits  which  he  might  have 
made  if  he  had  complied  with  his  engagement,  cannot  be 
included  in  his  damages.  (^)  The  law  in  such  case  implies 
a  promise  on  the  other's  part  to  pay  what  the  labor  was 
reasonably  worth,  of  which  the  special  contract  will  fur- 
nish evidence. (")  Where  work  is  to  be  done  within 
a  certain  time,  the  employer,  by  allowing  it  to  go  on  after 
the  time  has  expired,  waives  his  right  to  rescind  on  that 
account,  and  can  only  claim  such  damages  from  the  em- 
ploye as  he  may  have  sustained  by  the  delay.f^)  But 
other  objections  are  not  thereby  waived.  Q  Where  the 
work  accepted  was  in  an  incomplete  state,  the  contract 
price  is  to  be  reduced  by  the  sum  required  to  complete 
it.Q  But  where  it  was  completed,  but  lacking  in  qual- 
ity, the  contract  price  is  to  be  reduced  by  the  difference 


(*)  Dermott  v.  Jones,  23  How.  220 ;  Epperly  v.  Bailey,  3  Ind.  72  ;  Phelps 
V.  Beebe,  71  Mich.  554. 

Q")  Garland  v.  New  Orleans,  13  La.  Ann.  43. 

(^)  Jewell  T/.  Schroeppel,  4  Cow.  564. 

(^)  Sinclair  7'.  Tallmadge,  35  Barb.  602. 

C)  Nibbe  v.  Brauhn,  24  111.  268. 

O  Manville  v.  McCoy,  3  Ind.  148  ;  Hayden  v.  Madison,  7  Me.  76  ;  Gold- 
smith V.  Hand,  26  Oh.  St.  loi. 
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in  value  of  the  work  as  it  should  have  been  by  the  con- 
tract and  as  it  actually  was  ;  (")  since  it  may  never  be 
made  to  comply  with  the  contract  requirements. 

§  657.  Recovery  upon  substantial  performance  by  plaintiff. 
— Where  a  builder  had  substantially  complied  with  a 
contract  to  build  a  house,  except  in  some  comparatively 
slight  deviations,  it  was  held  he  could  recover  the  con- 
tract price  less  the  diminution  in  value  to  the  owner  on 
account  of  the  deviations. (^)  In  such  a  case  the  jury 
were  told  at  the  trial  to  consider  what  the  house  was 
worth  to  the  defendant,  and  give  that  sum  in  damages, 
— on  a  motion  for  a  new  trial,  this  was  held  wrong,  the 
court  saying  :  "The  house  might  have  been  worth  the 
whole  stipulated  price,  notwithstanding  the  departures 
from  the  contract.  They  should  have  been  instructed 
to  deduct  so  much  from  the  contract  price  as  the  house 
was  worth  less  on  account  of  these  departures."  And  a 
new  trial  was  granted. '(*")  In  an  action  for  negligence 
in  building  a  cellar  under  a  house,  the  rule  of  damages 
is  the  amount  in  money  which  the  value  of  the  cellar 
and  building  falls  short  of  what  it  would  have  been  if 
the  work  had  been  done  according  to  the  contract.  This 
difference    includes    both    the    cost  of    supplying   such 

'  Hayward  v.  Leonard,  7  Pick.  181. 

(")  The  Isaac  Newton,  i  Abb.  Adm.  11;  Morton  v.  Harrison,  52  N.  Y. 
Super.  Ct.  305. 

('')  Cullen  V.  Sears,  112  Mass.  299. 

0  Ace.  Cutler  v.  Close,  5  C.  &  P.  337  ;  Thornton  v.  Place,  i  Moo.  &  Rob. 
218  ;  Crookshank  v.  Mallory,  2  Greene  (la.)  257  ;  Tait  v.  Sherman,  10  la. 
60;  Corwin  v.  Wallace,  17  la.  374;  White  v.  Oliver,  36  Me.  92;  White  v. 
Brockway,  40  Mich.  209 ;  Marsh  v.  Richards,  29  Mo.  99 ;  Wadleigh  v. 
Sutton,  6  N.  H.  15  ;  Laton  v.  King,  19  N.  H.  280;  Davis  ?'.  Rarrington,  30 
N.  H.  517  ;  Horn  v.  Batchelder,  41  N.  H.  86  ;  Kane  v.  Ohio  Stone  Co.,  39 
Oh.  St.  i;  Davidson  ?'.  Edgar,  5  Tex.  492;  Hillyard  -,<.  Crabtree,  11  Tex. 
264;  Merrow  7'.  Huntnon,  25  Vt.  9;  Morrison  v.  Cummings,  26  Vt.  486; 
Bishop  V.  Price,  24  Wis.  480. 
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deficiencies  as  could  be  supplied  without  expense  dis- 
proportioned  to  the  value  of  the  building,  and  also  in  the 
case  of  such  as  could  not  be  so  supplied,  the  further  or 
independent  diminution  in  value  thereby  caused. (') 
In  this  case  the  action  was  tort,  but  there  had  been  a 
contract,  and  the  decision  seems  to  be  rested  by  the 
court  upon  the  gei^eral  principle  in  such  cases. 

Where  work  is  completed,  though  not  within  the 
agreed  time,  there  may  be  a  recovery  in  i7iclebitatus 
assiunpsit  for  its  value,  if  time  is  not  of  the  essence  of  the 
contract.  The  special  contract  will  furnish  a  rule  to 
measure  the  damages.  So  far  as  performance  is  defective 
in  time,  it  admits  of  compensation.  Where  there  was 
?  ^Si'^delav  in  completinsf  a  steamboat  within  the  time,  the 
measure  of  damages  was  not  what  it  would  cost  the  party 
to  hire  another  boat  for  the  time,  but  what  would  be  the 
ordhiary  hire  of  such  a  boat ;  and  in  case  of  defective 
work,  what  would  be  the  cost  of  repairs  and  the  ordinary 
hire  of  a  boat  during  the  time  necessary  to  make  them.C*) 
If  time  is  of  the  essence  of  the  contract,  a  failure  to 
complete  the  performance  in  time  should  prevent  re- 
covery altogether  by  the  plaintiff.  (°) 

2.  Plaintiff  in  Default. 

§  658.  Question  of  recovery  doubtful.— Where  the  con- 
tract is,  on  its  face,  an  entire  one,  and  has  been  per- 
formed only  in  part,  but  without  excuse,  compensation  is  "^ 
sometimes  sought  for  what  has  been  actually  done.^ 
*  Such  are  cases  of  agreements  to  work  for  a  specified 
time  for  a  given  sum,  where  the  party  employed  quits 

'  Campbell  v.  Gates,  10  Pa.  483. 


(•)  Moulton  V.  McOwen,  103  Mass.  587. 

C')  Brown  v.  Foster,  51  Pa.  165. 

(•=)  Slater  v.  Emerson,  19  How.  224. 
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his  employment  without  the  consent  of  the  other,  and 
before  the  period  fixed  ;  agreements  to  deliver  a  certain 
quantity  of  goods,  and  delivery  of  only  a  part ;  agree- 
ments to  do  work,  as  building,  for  instance,  according  to 
certain  specifications,  where  the  work  is  done,  but  the 
specifications  are  departed  from  ;  whether  in  these  cases 
the  party  failing  to  perform  his  agreement  strictly  has 
any  redress  whatever,  and  to  what  extent,  is  a  very  deli- 
cate and  much  vexed  question,  which  perhaps  more 
properly  belongs  to  the  subject  of  the  right  of  action 
than  that  of  the  measure  of  damages.  The  better  and 
sounder  rule  would  seem  to  be,  that  unless  there  is  a 
,  i^f.  waiver  of  the  privileged  performance,  or  an  acceptance 
<^57  of  the  partial  performance,  there  can  be  no  recovery. 
In  cases  of  this  kind,  where  the  plaintiff  is  held  en- 
titled to  recover  anything,  the  agreement  of  the  parties, 
not  having  been  completely  performed,  cannot  be  con- 
clusive as  to  the  remuneration.  Other  eyidence  must  be 
resorted  to,  and  other  considerations  affect  the  result. 
3  0  Still,  the  contract  to  a  certam^xtent  furnishes  the  meas- 
ure of  remuneration."*  As  to  the  right  to  recover,  the 
authorities  are  in  conflict. 

§  659.  Jurisdictions  refusing  recovery. — According  to 
the  better  view,  in  the  case  of  an  entire  executory  con- 
tract, which  the  plaintiff  without  legal  excuse  has  failed 
to  fulfil  on  his  part,  he  can  recover  nothing,  either  on  the 
contract  itself  or  on  a  qiianttwi  mej'uit.  Some  courts 
have  refused  in  such  case  to  modify  the  contract  of  the 
parties,  or  substitute  another  by  sanctioning  a  recovery 
to  any  extent.('')     In  the  case  of  Smith  v.  Brady('')  the 

(")  Cutter  V.  Powell,  6  T.  R.  320;  Sinclair  7/.  Bowles,  9  B.  &  C.  92 ;  King- 
dom V.  Cox,  5  C.  B,  522  ;  Dermott  v.  Jones,  2  Wall.  I  ;  Hutchinson  v.  Wet- 
more,  2  Cal.  310;  Gill  V.  Voglcr,  52  Md.  663  ;  Olmstead  v.  Beale,  19  Pick. 

C'j  17  N.  Y.  173. 


§66o.  JURISDICTIONS    ALLOWING    RECOVERY.  327 

subject  is  fully  discussed,  and  the  principle  applied  to  the 
case  of  a  contract  by  a  builder  to  erect  a  building  (for 
which  he  is  to  be  paid  on  its  completion)on  another's  land, 
according  to   certain   specifications,  between  which  and 
the  building  as  erected  there   is  a  substantial  disagree- 
ment.    In  such  a  case  the  enforced  occupation  of  the 
buildin<^  by  the  owner   is   not  a  waiver  of  the  condition    ^6^ 
precedent,  and   althouijh  the  owner  of  the  land  neces- 
sarily  becomes  the  owner  also  of  the  structure  thus  at- 
tached to  his  freehold,  and  cannot  be  obliged  to  tear  it 
down,  he  is  nevertheless  under  no  obligation  to  pay  for 
it.     The   main  question   is  whether,  under  the  circum- 
stances of  the  particular  case,  there  has  been  a  voluntary 
accepta7ice  by  the  defendant  of  the  plaintiff ' s  incoTnplete    ^   /^ 
perfor77iance.    Where  such  voluntary  acceptance  is  shown,     (5  <^^" 
the  recovery  on  the  qiicvntum  meruit  may  be  had  subject       h^' 
to  such  deduction  for  damage  to  Ihe  defendant  as  the 
plaintiff's  failure  may  have  occasioned. f")     If  the  accept- 
ance was  involuntary,  or  was  compelled  only  by  the  ne- 
cessity  of  the   case,  or  the   defendant's   wish   to  retain 
property  of  his  own  to  which  the  plaintiffs  work  was  an 
incident  or  a  necessary  adjunct,  there  is  no  right  of  re- 
covery. C*) 

§  660.  Jurisdictions  allowing  recovery — Britton  v.  Turner. 
— Recovery  was  first  allowed  in  such  cases  in  the  leading 

528  ;  Veazie  v.  Hosmer,  11  Gray  396  ;  Wooten  v.  Read,  2  Sm.  &  M.  585  ; 
Posey  7'.  Garth,  7  Mo.  94;  Caldwell  v.  Dickson,  17  Mo.  575  ;  Schnerr  v. 
Lemp,  19  Mo.  40  ;  Champlin  v.  Rowley,  18  Wend.  187  ;  Pullman  v.  Corning-, 
9  N.  Y.  93 ;  Lawson  v.  Hogan,  93  N.  Y.  39  ;  Neville  v.  Frost,  2  E.  D.  Smith 
62;  Allen  V.  Curies,  6  Oh.  St.  505  ;  Larkin  v.  Buck,  11  Oh.  St.  561  ;  Martin 
V.  Schoenberger,  8  W.  &  S.  367;  Bryant  v.  Stilwell,  24  Pa.  314;  Jones  v. 
Marsh,  22  Vt.  144  (followed,  as  to  law  in  Vermont,  in  Jordan  v.  Fitz,  63  N. 
H.  227). 

(")  Bee  Printing  Co.  v.  Hichborn,  4  All.  63  ;  Pullman  v.  Corning,  9  N.  Y.^ 

93- 

C")  Eldridge  v.  Rowe,  7  111.  91  ;  Lowe  v.  Sinklear,  27  Mo.  308, 
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case  of  Britton  v.  Turner/  In  an  action  for  work  and 
labor,  it  appeared  that  the  plaintiff  had  agreed  to  work  for 
the  defendant  one  year  for  a  given  sum,  and  that  before 
the  expiration  of  the  time  agreed  on  he  had  quitted  his 
service  without  the  defendant's  consent,  and  on  this  he  was 
held  entitled  to  recover  for  the  time  he  was  employed. 
Parker,  C.  J.,  after  commenting  on  the  extreme  disa- 
greement and  want  of  harmony  among  the  cases,  and 
calling  particular  attention  to  those  where  a  recovery  had 
been  allowed  on  partial  performance  of  agreements  to 
build,  proceeded  to  say  : 

"  The  cases  for  building,  etc.,  are  not  to  be  distinguished,  in 
principle,  from  the  present,  unless  it  be  in  the  circumstance  that 
where  the  party  has  contracted  to  furnish  materials  and  do  cer- 
tain labor,  as  to  build  a  house  in  a  specified  manner,  if  it  is  not 
done  according  to  the  contract,  the  party  for  whom  it  is  built 
may  refuse  to  receive  it,  elect  to  take  no  benefit  from  what  has 
been  performed,  and  therefore  if  he  does  receive  he  shall  be 
bound  to  pay  the  value  ;  whereas,  in  a  contract  for  labor  merely, 
from  day  to  day,  the  party  is  continually  receiving  the  benefit  of 
the  contract,  under  an  expectation  that  it  will  be  fulfilled,  and  can- 
not, upon  the  breach  of  it,  have  an  election  to  refuse  to  receive 
what  has  been  done,  and  thus  discharge  himself  from  payment. 

"  But  we  think  this  difference  in  the  nature  of  the  contracts 
does  not  justify  the  application  of  a  different  rule  in  relation  to 
them. 

"The  party  who  contracts  for  labor  merely,  for  a  certain 
period,  does  so  with  full  knowledge  that  he  must,  from  the 
nature  of  the  case,  be  accepting  part  performance  from  day  to 
day,  if  the  other  party  commences  the  performance,  and  with 
knowledge  also  that  the  other  may  eventually  fail  of  com- 
pleting   the    entire    term It    is    said  that  in   those  cases 

where  the  plaintiff  has  been  permitted  to  recover,  there  was  an 
acceptance  of  what  had  been  done.  The  answer  is,  that  where 
the  contract  is  to  labor  from  day  to  day,  for  a  certain  period,  the 
party  for  whom  the  labor  is  done  in  truth  stipulates  to  receive  it 
from  day  to  day,  as  it  is  performed  ;  and  although  the  other  may 

'6N.  H.  481,  488. 
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not  eventually  do  all  he  has  contracted  to  do,  there  has  been 
necessarily  an  acceptance  of  what  has  been  done  in  pursuance 
of  the  contract,  and  the  party  must  have  understood,  when  he 
made  the  contract,  that  there  was  to  be  such  acceptance. 
.  .  .  ,  We  have  no  hesitation  in  holding  that  the  same  rule 
should  be  applied  to  both  classes  of  cases,  especially  as  the 
operation  of  the  rule  will  be  to  make  the  party  who  has  failed 
to  fulfil  his  contract  liable  to  such  amount  of  damages  as  the 
other  party  has  sustained,  instead  of  subjecting  him  to  an  entire 
loss  for  a  partial  failure,  and  thus  making  the  amount  re- 
ceived in  many  cases  wholly  disproportionate  to  the  injury. 
....  We  hold,  then,  where  a  party  undertakes  to  pay  upon 
a  special  contract  for  the  performance  of  labor  or  the  fur- 
nishing of  materials,  he  is  not  to  be  charged  upon  such  special 
agreement  until  the  money  is  earned  according  to  the  terms  of  it ; 
and  where  the  parties  have  made  an  express  contract,  the  law 
will  not  imply  and  raise  a  contract  different  from  that  which  the 
parties  have  entered  into,  except  upon  some  farther  transac- 
tion between  the  parties. 

"  In  case  of  a  failure  to  perform  such  special  contract,  by  the 
default  of  the  party  contracting  to  do  the  service,  if  the  money 
is  not  due  by  the  terms  of  the  special  agreement,  he  is  not  en- 
titled to  recover  for  his  labor,  or  for  the  materials  furnished, 
unless  the  other  party  receives  what  has  been  done  or  furnished, 
and  upon  the  whole  case  derives  a  benefit  from  it. 

"  But  if,  where  a  contract  is  made  of  such  a  character,  a  party 
actually  receives  labor  or  materials,  and  thereby  derives  a  benefit 
and  advantage  over  and  above  the  damage  which  has  resulted 
from  the  breach  of  the  contract  by  the  other  party,  the  labor 
actually  done,  and  the  value  received,  furnish  a  new  considera- 
tion, and  the  law  thereupon  raises  a  promise  to  pay  to  the  extent 
of  the  reasonable  worth  of  such  excess.  This  may  be  considered  1  mif^fJi^ 
as   making  a   new  case,  one  not  within  the  original  agreement,  )  "Jvj 

and  the  party  is  entitled  to  recover  on  his  new  case  for  the  work  I 
done,  not  as  agreed,  yet  accepted  by  the  defendant. 

"  If,  on  such  failure  to  perform  the  whole,  the  nature  of  the 
contract  be  such  that  the  employer  can  reject  what  has  been 
done,  and  refuse  to  receive  any  benefit  from  the  part  perform- 
ance, he  is  entitled  so  to  do,  and  in  such  case  is  not  liable  to  be 
charged,  unless  he  has  before  assented  to  and  accepted  of  what 
has  been  done,  however  much  the  other  party  may  have  done 
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toward  the  performance.  He  has,  in  such  case,  received  noth- 
ing, and  having  contracted  to  receive  nothing  but  the  entire 
matter  contracted  for,  he  is  not  bound  to  pay;  because  his  express 
promise  was  only  to  pay  on  receiving  the  whole,  and  having  act- 
ually received  nothing,  the  law  cannot  and  ought  not  to  raise 
an  implied  promise  to  pay. 

*'  But  where  the  party  receives  value,  takes  and  uses  the 
materials,  or  has  advantage  from  the  labor,  he  is  liable  to  pay 
the  reasonable  worth  of  what  he  has  received.  And  the  rule  is 
the  same,  whether  it  was  received  and  accepted  by  the  assent 
of  tlie  party  prior  to  the  breach,  under  a  contract  by  which, 
from  its  nature,  he  was  to  receive  labor,  from  time  to  time,  until 
the  completion  of  the  whole  contract;  or  whether  it  was  received 
and  accepted  by  an  assent  subsequent  to  the  performance  of  all 
which  was  in  fact  done.  If  he  received  it  under  such  circum- 
stances as  precluded  him  from  rejecting  it  afterwards,  that  does 

not  alter  the  case  ;  it  has  still  been  received  by  his  assent 

The  amount,  however,   for  which  the   employer  ought    to    be 
charged,  where   the  laborer  abandons  his  contract,  is  only  the 
reasonable  worth,  or  the  amount  of  advantage  he  receives  upon 
^,       the  whole  transaction  ;  and  in  estimating  the  value  of  the  labor, 
«ti/v^  1^,    the  contract  price  for  the  service  cannot  be  exceeded. 
"^  ,  "If  a  person  makes  a  contract  fairly,  he  is  entitled  to  have  it 

fully  performed  ;  and  if  this  is  not  done,  he  is  entitled  to  dam- 
ages. He  may  maintain  a  suit  to  recover  the  amount  of  damage 
sustained  by  the  non-performance. 

"  The  benefit  and  advantage  which  the  party  takes  by  the 
labor,  therefore,  is  the  amount  of  value  which  he  receives,  if  any, 
after  deducting  the  amount  of  damage  ;  and  if  he  elects  to  put 
this  in  defense,  he  is  entitled  so  to  do  ;  and  the  implied  promise 
which  the  law  will  raise,  in  such  case,  is  to  pay  such  amount  of 
the  stipulated  price  for  the  whole  labor  as  remains,  after  deduct- 
ing what  it  would  cost  to  procure  a  completion  of  the  residue  of 

■)  the  service,  and  also  any  damage  which  has  been  sustained  by 

I  reason  of  the  non-fulfilment  of  the  contract. 

'       "If  in  such  case  it  be  found  that  the  damages  are  equal  to  or 

)  greater  than  the  amount  of  the  labor  performed,  so  that  the  em- 
ployer, having  a  right  to  the  full  performance  of  the  contract, 
has   not  upon   the  whole  case   received  a  beneficial  service,  the 

plaintiff  cannot  recover There  may  be  instances,  however, 

where  the  damage  occasioned  is  much  greater  than  the  value  of 
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the  labor  performed  ;  and  if  the  party  elects  to  permit  himself 
to  be  charged  for  the  value  of  the  labor,  without  interposing  the 
damages  in  defense,  he  is  entitled  to  do  so,  and  may  have  an  ac- 
tion to  recover  his  damages  for  the  non-performance,  whatever 
they  may  be. 

"  And  he  may  commence  such  action  at  any  time  after  the 
contract  is  broken,  notwithstanding  no  suit  has  been  instituted 
.against  him  ;  but  if  he  elects  to  have  the  damages  considered  in 
the  action  against  him,  he  must  be  understood  as  conceding  that 
they  are  not  to  be  extended  beyond  the  amount  of  what  he  has 
received,  and  he  cannot  afterwards  sustain  an  action  for  farther 
damages." 

The  case  of  Britton  v.  Turner  has  been  followed,  with 
more  or  less  modification,  in  perhaps  a  majority  of  the 
jurisdictions  in  this  country. ("")  Recovery  should  be  at 
the  contract  rate,(^)  less  damages  caused  the  defendant 
by  failure  to  complete  the  performance.  (") 

§  661.  Rule  in  Vermont. — In  Vermont  the  right  of  re- 
covery seems  to  turn,  not  only  where  the  contract  is  sub- 
stantially performed,  but  in  all  cases,  not  on  the  plaintiff's 
voluntary  acceptance,  but  on  the  benefit  supposed  to  be 
conferred  by  the  work  done.  In  the  case  of  Kelly  v. 
Bradford,(*^)  Aldis,  J.,  delivering  the  opinion  of  the  Su- 
preme Court  of  that  State,  says  : 

(»)  McKinney  v.  Springer,  3  Ind.  59,  by  which  the  prior  cases  of  Swift  v. 
Williams,  2  Ind.  365,  and  Hoagland  v.  Moore,  2  Blackf.  167,  are  overruled 
as  to  the  point  in  question  ;  Barr  v.  Van  Diiyn,  45  la.  228;  Duncan  7>.  Baker, 
21  Kas.  99;  Wilson  z/.  Wagar,  26  Mich.  452  ;  Begole  v.  McKenzie,  26  Mich. 
470;  Keystone  L.  &  S.  M.  Co.  v.  Dole,  43  Mich.  370;  Fuller  z*.  Rice,  52 
Mich.  435  ;  Downey  v.  Burke,  23  Mo.  228  ;  Barcus  v.  Hannibal  R.  C.  &  P.  P. 
R.  Co.,  26  Mo.  102  ;  Marsh  v.  Richards,  29  Mo.  99  ;  Parcell  v.  McComber, 
1 1  Neb.  209 ;  Gorman  v.  Bellamy,  82  N.  C.  496  ;  Steeples  7/.  Newton,  7  Ore. 
no;  Jones  v.  Jones,  2  Swan  605  ;  Carroll  zk  Welch,  26  Tex.  147. 

C)  Dobbins  v.  Higgins,  78  111.  440 ;  Barcus  v.  Hannibal  R.  C.  &  P.  P.  R. 
Co.,  26  Mo.  102  ;  Marsh  v.  Richards,  29  Mo.  99.  Or  if  not  so,  the  contract 
rate  should  be  shown  as  bearing  on  the  question  of  compensation. 

{")  Keystone  L.  &  S.  M.  Co.  v.  Dole,  43  Mich.  370 ;  Fuller  v.  Rice,  52 
Mich.  435. 

C)  33  Vt.  35- 
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"Where  a  contract  has  been  substantially  though  not  strictly 
performed — where  the  party  failing  to  perform  according  to  the 
terms  of  his  contract  has  not  been  guilty  of  a  voluntary  abandon- 
ment or  wilful  departure  from  the  contract,  has  acted  in  good 
faith,  intending  to  perform  the  contract  according  to  its  stipula- 
tions, but  has  failed  in  a  strict  compliance  with  its  provisions, 
and  where  from  the  nature  of  the  contract,  and  of  the  labor  per- 
formed the  parties  cannot  rescind,  and  stand  in  statu  quo,  but  one 
of  them  must  derive  some  benefit  from  the  labor  or  money  of  the 
other, — in  such  case  the  party  failing  to  perform  his  contract 
strictly,  may  recover  of  the  other  as  upon  a  quantum  meruit  for 
such  a  sum  only  as  the  contract  as  performed  has  been  of  real 
and  actual  benefit  to  the  other  party,  estimating  such  benefit  by 
reference  to  the  contract  price  of  the  whole  work." 

And  the  rule  by  which  compensation  is  to  be  made  for 
the  partial  performance  of  the  contract,  is  thus  declared : 

"  The  party  failing  to  perform  must  first  deduct  from  the  con- 
tract price  such  sum  as  will  enable  the  other  party  to  get 
the  contract  completed  according  to  its  terms  ;  or  where  that  is 
impossible  or  unreasonable,  such  a  sum  as  will  fully  compensate 
him  for  the  imperfection  in  the  work  and  insufficiency  of  the 
materials,  so  that  he  shall  in  this  respect  be  made  as  good,  pecu- 
niarily, as  if  the  contract  had  been  strictly  performed.  2d. 
Whatever  additional  damages  his  breach  of  the  contract  may 
have  occasioned  to  the  other." 

Later  decisions  firmly  maintain  in  that  State  the  same 
quasi  equitable  doctrine  in  actions  at  law,  holding  that 
where  the  stipulations  are  not  in  the  nature  of  conditions 
precedent,  a  party  who  but  partly  fulfils  his  contract 
may  recover  for  what  has  been  done  under  it  to  the 
extent  that  such  partial  performance  has  benefited  the 
other. (')     So   in  the  same   State,  where  one  agrees  to 


(")  Dyer  v.  Jones,  8  Vt.  205;  Gilman  v.  Hall,  11  Vt.  510;  Brackett  v. 
Morse,  23  Vt.  554  ;  Morrison  v.  Cummings,  26  Vt.  486  ;  Hubbard  v.  Belden, 
27  Vt.  645;  Barker  v.  Troy  &  Rutland  R.R.  Co.,  27  Vt.  766;  Kettle  v. 
Harvey,  21  Vt.  301  ;  Swift  v.  Harrinian,  30  Vt.  607  ;  Smith  v.  Foster,  36  Vt. 
70s. 
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work  for  another  a  certain  time,  he  can  maintain  an  ac- 
tion for  his  compensation  without  making  up  time  he 
has  reasonably  lost  during  the  period,  and  the  time  so 
lost  will  be  deducted. (*) 

§  662.  Measure  of  recovery. — But  the  party  in  default 
must  not  gain  by  his  default,  nor  the  other  lose  by  it. 
Parties  often  agree  to  give  excessive  prices  to  have 
an  entire  contract  literally  performed,  when  a  partial  per- 
formance would  never  have  been  contracted  for.  And 
though  the  contract  price,  as  far  as  practicable  and  equit- 
able, furnishes  the  measure  of  damages  on  such  a  quan- 
tum meruit,  and  the  defaulting  party  can  in  no  case  re- 
cover more,  yet  he  can  have  his  quantum  merjdt  only, 
and  is  not  entitled  to  the  contract  price  for  what  is  worth 
less.(^)  The  mode  of  ascertaining  the  real  benefit 
received  from  the  part  performance  of  work,  in  such 
case,  is  to  estimate  the  whole  work  at  the  price  fixed  by 
the  contract,  and  to  deduct  from  that  the  amount  requi- 
site to  complete  the  part  of  the  work  left  unfinished.  If 
any  loss  is  occasioned  by  the  unfinished  part  costing  more 
in  proportion  than  the  whole  was  undertaken  for,  the  loss 
must  be  borne  by  the  party  who  originally  contracted  to 
do  the  whole.  The  amount  to  be  allowed  may  in  some 
cases  be  less  than  the  proportion  which  the  work  done 
would  bear  to  the  cost  of  the  whole,  but  cannot  exceed 

it.(=) 

§  663.  Recovery  by  an  infant. — In  Vermont  it  has  been 
held,  in  accordance  with  the  rule  in  that  State,  that  when 
an  infant  makes  a  contract  with  an  adult  to  serve  for  a 
given  time,  and  leaves  before  he  has  performed  the  whole 

(*)  McDonald  v.  Montague,  30  Vt.  357. 

C°)  Clement  v.  State  Reform  School,  84  III.  311  ;  Allen  v.  McKibbin,  5 
Mich.  449. 

C)  McKinney  v.  Springer,  3  Ind.  59. 
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of  the  service,  he  is  entitled  to  recover  what  his  services 
are  reasonably  worth,  taking  into  consideration  the  injury 
to  the  other. C)  But  in  Maine  it  has  been  held  that  a 
minor  who  has  agreed  to  w^ork  for  a  certain  time,  and 
not  to  leave  without  giving  notice  a  certain  time  before- 
hand, but  does  not  complete  the  agreed  term,  and  does 
not  give  the  notice,  is  not  liable  to  have  the  damages 
thereby  occasioned  deducted  from  the  amount  he  would 
otherwise  recover,  the  minor  not  being  bound  by  his 
contract.  (^') 

(*)  Hoxie  V.  Lincoln,  25  Vt.  206 ;  ace.  Moses  v.  Stevens,  2  Pick.  332 ; 
Gaffney  v.  Hayden,  no  Mass.  137  ;  Hagerty  v.  Nashua  Lock  Co.,  62  N.  H. 
576. 

('■)  Derocher  v.  Continental  Mills,  58  Me.  217. 
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§  664.  Compensation  for  services  performed. — We  now 
turn  to  the  claims  of  agents  against  their  principals  ;  or 
of  servants  against  their  masters,  for  the  contracts  of 
agency  and  of  service  are  nearly  allied.  We  have  al- 
ready C*)  considered  the  question  how  far  the  principal  is 
liable  to  pay  his  servant  or  other  agent,  who  is  engaged 
for  a  specific  time,  and  without  sufficient  reason  quits  the 
employment.  If,  however,  the  agent  or  servant  fully 
performs  his  contract,  but  the  contract  allows  him  no 
definite  compensation,  he  is  allowed  to  recover  on  a 
quajitum  meruit  the  value  of  the  services  performed, C') 
without  regard  to  the  amount  of  benefit  which  the  princi- 


00  §  658. 

C")  Lockwood  V.  Onion,  56  111.  506;  Stowe  v.  Buttrick,  125  Mass.  449; 
Erben  v.  Lorillard,  2  Keyes,  567.  The  rule  is  the  same  where  the  contract 
is   terminated   by  mutual   consent   before   it  is  fully  performed :  Ratcliff  v. 

Baird,  14  Tex.  43. 

(335) 
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pal  or  master  received  from  them,(^)  Similarly,  if  a  minor 
enter  the  service  of  the  defendant  without  permission 
of  his  father,  the  father  may  recover  the  reasonable  value 
of  his  services,  less  the  amount  of  compensation  which 
the  minor  has  received. (^)  If  the  contract  fixes  the 
compensation,  that  amount  is  the  sole  measure  of  dam- 
ages. ("=) 

In  a  case  in  Minnesota,  where  by  the  contract  the 
defendant  was  to  fix  the  amount  of  compensation,  the 
court  refused  to  give  more  than  the  amount  fixed  by 
the  defendant. C*)  But  in  Illinois  such  a  contract  was 
held  to  be  equivalent  to  a  contract  to  pay  a  reasonable 
compensation,  and  the  plaintiff  was  allowed  to  recover 
on  a  quantiini  meruit.i^)  And  in  the  same  State,  when 
a  plaintiff  had  presented  a  bill,  it  was  held  error  to  allow 
him  to  recover  more  than  the  amount  of  the  bill.(^) 

Where  the  plaintiff  began  to  perform  the  services  under 
an  express  contract,  and  continued  after  the  term  named 
in  the  contract,  he  was  held  entitled  to  compensation  at 
the  contract  rate.(^)  The  plaintiff  assumed,  without  au- 
thority, to  act  as  agent  for  the  defendant,  and  his  acts 
were  ratified  by  the  defendant ;  he  became  entitled  to 
the  same  compensation  as  if  he  had  originally  acted  with 
authority.C")  Where  an  attorney  was  engaged  in  Iowa 
to  perform  services  in  another  State,  it  was  held  that  his 
compensation  should  be  at  the  rate  paid  in  Iowa  rather 
than  at  that  paid  in  the  other  State.C") 

C)  Stowe  V.  Buttrick,  125  Mass.  449  ;  Bagley  v.  Bates,  Wright  (Oh.)  705 

('■j  Sherlock  v.  Kimmell,  75  Mo.  'j']  ;  Huntoon  v.  Hazelton,  20  N.  H.  388. 

(')  Ludlow  V.  Dole,  62  N.  Y.  617. 

('')  Butler  V.  Winona  M.  Co.,  28  Minn.  205. 

{')  Van  Arman  v.  Byington,  38  111.  443. 

(^)  Daniels  v.  Wilber,  60  III.  526. 

{*)  Huntingdon  v.  ClafTin,  38  N.  Y.  182;  Ranck  v.  Albright,  36  Pa.  367. 

('')  Wilson  V.  Dame,  58  N.  H.  392. 

(■■)  Stanberry  v.  Dickerson,  35  la.  493. 
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§  665.  Damages  for  wrongful  discharge. — The  question 
often  arises  to  what  extent  the  principal  is  liable  when 
he  discharges  the  agent  without  legal  excuse.  *  In  an 
English  case'  the  plaintiff  was  employed  as  clerk,  to  do 
the  business  of  shipping  agent  at  Southampton,  under  a 
contract  of  hiring  for  two  years,  at  ;^I50  for  the  first 
year,  ^160  for  the  second  year,  and  also  50  percent,  on 
the  gross  profits.  The  defendant,  alleging  disobedience 
of  orders  and  misappropriation  of  money,  discharged  him. 
The  jury  found  these  issues  against  the  defendant,  and 
gave  the  plaintiff  a  verdict  of  twelve  months'  salary  and 
twelve  months'  share  of  profits.  One  year's  salary,  with- 
in a  trifling  sum,  appears  to  have  been  paid.  A  motion 
was  made  to  set  aside  the  verdict  on  the  ground  that  the 
damages  were  excessive,  but  it  was  denied.  Wilde,  C.  J.^ 
said :  "  With  respect  to  the  amount  of  damages,  it  was 
for  the  jury  to  say  what  amount  of  compensation  the 
plaintiff  was  entitled  to  for  the  defendant's  breach  of 
contract."  And  Maule,  J.,  said:  "There  is  no  ground 
for  saying  that  the  damages  were  miscomputed.  It  must 
be  borne  in  mind  that  embezzlement  was  imputed  to  the 
plaintiff."  The  result  at  which  the  verdict  arrived  seems 
not  open  to  observation.  But  the  language  of  the  court 
appears  by  no  means  equally  free  from  objection.  Why, 
in  a  case  of  this  kind  of  simple  contract,  is  it  for  the  jury 
to  fix  without  control  the  defendant's  liability  ?  and  what 
has  a  charge  of  embezzlement,  set  up  in  the  plea,  to  do 
with  the  quantum  of  damages  ?  If  in  a  case  of  this  de- 
scription there  is  no  rule  of  damages,  it  would  seem  to 
be  difficult  to  declare  one  in  any ;  and  if  an  unfounded 
defense  is  to  have  the  effect  of  turning  an  action  of  con- 
tract into  one  of  tort,  and  to  give  the  uncontrolled  dis- 
cretion of  the  subject  to  the  jury,  the  principles  which 

'  Smith  V.  Thompson,  8  C.  B.  44. 
Vol.  II. — 22 
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govern  the  measure  of  damages  will  in  all  cases  be  in 
great  risk  of  being  lost  sight  of.  That  there  is  a  rule  in 
cases  of  this  kind  seems  not  to  be  doubtful ;  and  it  is, 
that  the  plaintiff  has  a  right  to  recover  the  stipulated 
wages  for  the  full  time,  subject  to  the  defendant's  right 
to^ecoup  whatever  the  plaintiff  might  during  the  period 
have  reasonably  earned.^  ** 

The  agent  or  servant  who  has  been  wrongfully  dis- 
charged may  in  fact  choose  one  of  three  courses. (*)  First, 
he  may  consider  the  contract  as  rescinded,  and  recover 
on  a  quantum  7neruit  what  his  services  were  worth,  de- 
ducting ^wnat  he  had  received  for  the  time  during  which 
he  had  worked. (^)  Second,  he  may  wait  until  the  end 
of  the  term,  and  then  sue  for  the  full  amount,  less  any 
sum  which  the  defendant  may  have  a  right  to  recoup.  C') 
Third,  he  may  sue  at  once  for  breach  of  the  contract  of 
employment.  This  is  the  course  ordinarily  pursued. 
Not  all  these  courses,  however,  are  open  to  the  plaintiff 
in  every  jurisdiction.  In  many  States  he  is  not  allowed 
to  treat  the  contract  as  rescinded. C^)  And  in  some  States 
he  cannot  wait  until  the  end  of  the  term  and  then  recover 
the  contract  price,  upon  showing  readiness  to  perform, 

'  In  Richardson  v.  Mellish,  2  Bing.  w/^-///"  give  damages  for  what  the  plain- 

229,  where  it  was  agreed  between  the  tiff  could  have  earned  on  both  the  voy- 

plaintiff  and  the  defendant  that  in  case  ages,  and  that  they  were  not  limited  to 

of   a   vacancy    occurring   in    the   com-  one.     Here,  too,   the  jury  would  now 

mand   of  a  certain  East    India    vessel  be  held  bound  to  give  their  verdict  for 

the    plaintiff  should    be   appointed  for  both  the   voyages,    subject,  of  course, 

two  voyages,  it  was  held  that  the  jury  to  the  right  to  recoupment. 


(")  Rogers  v.  Parham,  8  Ga.  190. 

(•')  Fowler  v.  Armour,  24  Ala.  194  ;  Clark  v.  Manchester,  51  N.  H.  594. 

(')  Strauss  v.  Meertief,  64  Ala.  299.  If  the  wages  are  payable  in  instal- 
ments, it  has  been  held  that  he  can  recover  such  instalments  only  as  are 
due  at  the  dAte  of  the  writ,  not  those  also  which  fall  due  before  the  time  of 
trial.     Hamlin  t.  Race,  78  111.  422. 

('')  Such  is  the  tendency  of  modern  decisions.  The  question  is,  however, 
one  rather  of  the  right  of  action  than  of  damages,  and  will  not  be  further  dis- 
cussed here. 


LkJk 
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but  must  bring  suit  upon  the  breach  created  by  the  dis- 
charge, and  recover  such  damages  only  as  are  consequent 
upon  that ;  in  other  words,  he  is  restricted  to  the  third 
course.  (")  Where,  at  the  time  of  the  wrongful  discharge, 
no  services  have  been  performed  under  the  contract  that 
have  not  been  paid  for,  it  has  been  held  in  several  cases 
by  the  Court  of  Common  Pleas  for  the  city  of  New 
York,  that  no  action  can  be  maintained  for  wages  under 
the  contract,  and  that  the  servant's  only  remedy  is  an 
action  for  damages  for  breach  of  the  contract,  in  which 
he  recovers  full  and  final  satisfaction. (^) 

§  666.  Prospective  damages  recoverable. — The  Supreme 
Court  of  Wisconsin,  in  a  case  where  a  clerk  engaged  at 
a  salary  of  $2,000  a  year  for  five  years  was  discharged 
without  cause  at  the  end  of  the  first  year,  and  brought 
his  action  without  waiting  for  the  end  of  the  term,  held 
that  he  could  recover  damages  measured  by  the  contract 
down  to  the  day  of  the  trial  only,  with  such  deductions 
as  were  proper  on  the  principles  already  stated. C)  But 
the  authorities  on  this  point  are  in  conflict,  and  recent 
cases  tend  to  maintain  the  doctrine  that  the  plaintiff 
must  recover  in  one  action  his  entire  damage;  and  that  the 
measure  of  damages  is,  therefore,  the  amount  of  wages 
due  at  the  time  of  trial,  together  with  compensation  for  §  6/^ 
the  future  benefit  the  plaintiff  would  probably  have  real- 
ized under  the  contract,  with  the  proper  deductions. C^) 
Thus  in  a  case  where  the  plaintiff  had  been  injured  while 

■  (*)  Cases  cited,  §  502,  n.  (''). 

C")  Moody  V.  Leverich,  4  Daly  401  ;  Polk  v.  Daly,  4  Daly  411. 

(*=)  Gordon  v.  Brewster,  7  Wis.  355. 

(')  Hartland  v.  General  Exch.  Bank,  14  L.  T.  Rep.  863  ;  Ricks  v.  Yates,  5 
Ind.  115  ;  Richardson  v.  Eagle  M.  Works,  78  Ind.  422  ;  ^tna  L.  I.  Co.  v. 
Nexsen,  S4  Ind.  347  ;  Sutherland  v.  Wyer,  67  Me.  64 ;  Everson  v.  Powers, 
89  N.  Y.  527  ;  James  v.  Allen  County,  44  Oh.  St.  226 ;  East  Tennessee,  V. 
&  G.  R.R.  Co.  V.  Staub,  7  Lea  397  ;  Litchenstein  v.  Brooks,  75  Tex.  196. 
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in  the  defendant's  employ,  and  the  defendant  contracted 
to  continue  to  employ  him  while  his  disability  continued, 
it  was  held  that  upon  his  discharge  without  cause  the 
plaintiff  might  sue  for  the  entire  damage  he  had  suffered 
by  the  discharge,  not  merely  for  the  wages  that  were  due 
at  the  time  of  trial. (*) 

§  667.  General  rule — Duty  to  seek  employment. — In  an 
action  brought  by  an  agent  or  servant  for  breach  of  the 
contract  of  employment  by  his  wrongful  discharge,  the 
measure  of  damages  is  the  actual  loss  inflicted  by  the 
discharge.(^)  It  is  the  plaintiff's  duty  to  use  reasonable 
efforts  to  avoid  loss  by  securing  employment  else- 
where. (")  The  measure  of  damages  is,  therefore,  the 
amount  of  wages  he  would  have  earned  under  the  con- 
tract, deducting,  however,  such  sums  as  he  earned  or  by 
reasonable  diligence  might  have  earned  elsewhere,  C^)  and 
making  allowance  for  the  expenses  of  obtaining  employ- 
ment, f")  The  burden  of  proof  is  on  the  defendant  to 
show  that  the  plaintiff  might  have  obtained  other  em- 

(«)  East  Tenn.,  Va.  &  Ga.  R.R.  Co.  v.  Staub,  7  Lea  397. 

(')  Goodman  v.  Pocock,  15  Q.  B.  576  ;  Emerson  v.  Hovvland,  i  Mason  45  ; 
Whitaker  v.  Sandifer,  i  Duv.  261 ;  Meade  v.  Rutledge,  1 1  Tex.  44. 

(*■)  Wright  V.  Falkner,  37  Ala.  274;  Ream  z/.  Watkins,  27  Mo.  516; 
Polk  V.  Daly,  4  Daly  411  ;  contra,  Stewart  v.  Walker,  14  Pa.  293  {semble), 
is  not  to  be  supported. 

("1)  Foye  V.  Dabney,  i  Sprague,  212 ;  Saxonia  M.  Co.  v.  Cook,  7  Col.  569 ; 
Ansley  v.  Jordan,  61  Ga.  482  ;  Roberts  v.  Crowley,  81  Ga.  429  ;  Brown  v. 
Board  of  Education,  29  111.  App.  572;  Hinchcliffe  7/.  Koontz,  121  Ind.  422  ; 
Beymer^'.  McBride,  37  la.  114;  Sutherland  v.  Wyer,  67  Me.  64;  Cumberland 
&  P.  R.R.  Co.  V.  Slack,  45  Md.  161  ;  Dickinson  v.  Tahnage,  138  Mass.  249; 
Harrmgton  «/.  Gies,  45  Mich.  374;  Champlain  7/.  Detroit  Stamping  Co.,  68 
Mich.  238  ;  Pnchard  v.  Martm,  27  Miss.  305  ;  Squire  v.  Wright,  i  Mo.  App. 
172;  Everson  v.  Powers,  89  N.  Y.  527  ;  Gillis  v.  Space,  63  Barb.  177;  De 
Leon  V.  Echeverria,  45  N.  Y.  Super.  Ct.  610;  Helm  v.  Wolf,  i  E.  D.  Smith 
70;  Thompson  f.  Wood,  i  Hilt.  93;  Huntington  ?/.  Ogdensburgh  &  L.  C.  R.R. 
Co.,  33  How.  Pr.  416  ;  Kirk  v.  Hartman,  63  Pa.  97  ;  Willoughby  x*.  Thomas, 
24  Gratt.  521  ;  Barker  ?'.  Knickerbocker  Ins.  Co.,  24  Wis.  630. 

(")  Dickmson  ?'.  Talmage,  138  Mass.  249. 
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ployment ;  for  the  failure  of  the  plaintiff  to  obtain  other 
employment  does  not  affect  the  right  of  action,  but  only 
goes  in  reduction  of  damages,  and  if  nothing  else  is 
shown,  the  plaintiff  is  entitled  to  recover  the  contract 
price  upon  proving  the  defendant's  violation  of  the  con- 
tract, and  his  own  willingness  to  perform. (^)  The  fact 
that  the  plaintiff  obtained  new  employment  does  not 
constitute  a  defense.  It  is  one  of  the  facts  for  the  jury 
to  consider  in  estimating  the  plaintiff's  loss  ;  (^)  and  to 
entitle  the  defendant  to  reduce  the  recovery  on  the 
ground  that  the  plaintiff  had  earned  money  in  another 
employment,  it  must  also  be  shown  that  if  he  had  not 
been  discharged,  he  could  not  have  earned  it  without 
violating  his  duty  under  his  contract.C')  Of  course,  if 
the  plaintiff,  at  request  of  the  defendant,  held  himself  in 
readiness  to  go  to  work  again  after  his  discharge,  he  may 
recover  the  full  amount  of  wages.  C^) 

Where  the  plaintiff  immediately  after  his  wrongful  dis- 
charge obtained  another  employment  at  a  higher  salary, 
it  was  held  that  he  could  recover  only  nominal  dam- 
ages. (^)  And  an  offer  by  the  defendant  to  take  the 
plaintiff  back  into  his  employ  may  be  shown  in  reduction 
of  damages,  if  there  was  nothing  that  should  have  pre- 
vented the  plaintiff  from  accepting  the  offer.(^)  Thus  in 
Beymer  v.    Mc Bride, (^)  the    defendant    had   agreed    to 

(")  Strauss  v.  Meerlief,  64  Ala.  299;  Saxonia  M.  Co.  v.  Cook,  7  Col.  569 ; 
Ansley  7^.  Jordan,  61  Ga.  482;  Roberts  v.  Crowley,  81  Ga.  429 ;  Brown  t'. 
Board  of  Education,  29  111.  App.  572  ;  Gazette  P.  Co.  v.  Morss,  60  Ind.  153  ; 
Hinchcliffe  v.  Koontz,  121  Ind.  422  ;  Horn  v.  Western  Land  Assoc,  22 
Minn.  233;  Pond  v.  Wyman,  15  Mo.  175;  King  v.  Steiren,  44  Pa.  99; 
Barker  v.  Knickerbocker  Ins.  Co.,  24  Wis.  630. 

('')  Williams  v.  Chicag-o  Coal  Co.,  60  111.  149. 

(')  Jafifray  v.  King,  34  Md.  217. 

(')  Bromley  v.  School  Dist.  No.  5,  47  Vt.  381. 

(*)  Williams  v.  Anderson,  9  Minn.  50. 

(0  Birdsong  v.  Ellis,  62  Miss.  418;  Squire  v.  Wright,  i  Mo.  App.  172. 

(s)  37  la   114. 
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make  the  plaintiff  agent  for  the  sale  of  certain  machines 
for  which  he  was  agent,  and  to  turn  over  to  him  all  the 
orders  already  given  and  the  machines  required  to  fulfil 
the  orders.  On  his  failure  to  keep  the  agreement,  it  was 
held  proper  to  show  that  two  days  after  the  breach  the 
owners  of  the  machines  offered  to  turn  the  orders  and 
machines  over  to  the  plaintiff,  and  that  the  plaintiff  had 
refused  to  accept ;  for  the  plaintiff  was  bound  to  use 
ordinary  efforts  to  make  the  damages  as  light  as  possible. 
Where  the  plaintiff,  after  seeking  other  employment 
without  success,  does  work  for  himself,  it  has  been  held 
in  Michigan  that  the  value  of  such  work  need  not  be  de- 
ducted  ;  (")  but  in  New  York  where  he  went  to  work  on 
his  own  account,  the  value  of  his  work  was  deducted  from 
the  amount  he  recovered. (^)  In  all  such  cases  the  ques- 
tion would  seem  to  be  :  was  his  work  on  his  own  account 
incompatible  with  the  performance  of  the  original  service  } 
Where  the  plaintiff  was  employed  as  long  as  he  should 
choose  to  stay  in  the  defendant's  employ  it  was  held  that 
upon  discharge  he  could  recover  only  nominal  damages, 
because  the  period  of  employment  was  uncertain. C") 

§  668.  Employment  terminable  on  notice. — A  servant  is 
often  employed  on  a  contract  terminable  by  notice  with- 
in a  certain  time,  or  at  once  by  paying  wages  for  that 
time.  Such  are  the  contracts  of  domestic  servants, 
terminable  by  a  month's  warning  or  a  month's  wages. 
In  such  a  case  the  month's  wages  is  in  the  nature  of 
stipulated  damages  ;(*')  it  may  be  recovered  upon  dis- 
charge without  warning. (*) 

(")  Harrinf^ton  v.  Gies,  45  Mich.  374. 

('•)  Huntinj^ton  ?'.  O^clcnsburj^h  &  L.  C.  R.R.  Co.,  33  How.  Pr.  416. 
(')  Bollcs  7'.  Sachs,  37  Minn.  315. 
('I)  Fewings  7'.  Tisdal,  i  F!x.  295. 

{-)  East  Anglian  Ry.  Co.  7'.  Lythgoe,  10  C.  B.  726;  Robinson  7'.  Hindman. 
3  Esp.  235  ;  Gordon  7/.  Totter,  i  F.  &  F.  644. 
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In  a  few  cases  where  a  domestic  servant  or  a  farm- 
hand was  hired,  usually  for  a  month  or  other  short  time, 
the  servant,  upon  a  wrongful  discharge,  has  been  allowed 
to  recover  wages  for  the  whole  period,  nothing  being  said 
about  employment  elsewhere.('')  The  courts  may  have 
looked  upon  these  cases  as  analogous  to  those  last 
cited  ;  or  may  simply  have  neglected  to  speak  of  other 
employment  because  no  such  point  was  made  by  the  de- 
fendant. Whatever  the  ground  on  which  they  proceeded, 
they  are  not  to  be  regarded  as  opposed  to  the  general 
rule.  ! 

§  669.  Discharge  of  an  attorney. — Where  an  attorney  is 
discharged  during  the  time  for  which  he  is  employed,  a 
peculiar  question  arises,  owing  to  the  nature  of  the  re- 
lation existing  between  an  attorney  and  client.  Thus 
where  an  attorney  is  retained  by  a  client,  and  is  wrong- 
fully discharged  from  the  trust,  it  is  usually  held  that 
owing  to  the  confidential  relation  between  the  parties, 
and  the  impropriety  of  the  attorney  accepting  other  em- 
ployment in  the  cause,  he  may  recover  the  full  amount 
of  the  compensation  agreed  upon,  less  such  expenses  as 
would  have  been  incurred  by  him  in  carrying  out  the 
agreement. (^)  No  other  measure  of  damages  is  usually 
possible,  as  the  Supreme  Court  of  California  points 
out.^)  And  when  the  plaintiff,  an  attorney,  was  to  have 
an  agreed  amount  upon  obtaining  the  pardon  of  a  con- 
vict, and   the   pardon   was   obtained,  though    after   the 


(')  Callo  V.  Brouncker,  4  C.  &  P.  518  ;  Davis  v.  Ayres,  9  Ala.  292;  Martin 
«/.  Everett,  11  Ala.  375;  Webster  z/.  Wade,  19  Cal.  291;  Decker  7/.  Hassel, 
26  How.  Pr.  528  ;  Cox  v.  Adams,  i  N.  &  McCord  284  ;  Dunn  v.  Hereford, 
I  Wyo.  206. 

C")  Hunt  V.  Test,  8  Ala.  713  ;  Brodie  v.  Watkins,  33  Ark,  545  ;  Myers  v. 
Crockett,  14  Tex.  257. 

(■■)  Baldwin  v.  Bennett,  4  Cal.  392  ;  Webb  v.  Trescony,  76  Cal.  621  ; 
Bartlett  v.  Odd  Fellows'  S.  Bank,  79  Cal.  218. 
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wrongful  discharge  of  the  plaintiff  from  the  employnient, 
he  was  held  entitled  to  the  agreed  amount.^)  But  cir- 
cumstances may  limit  the  rule.  Thus  in  the  case  of 
Horn  V.  Western  Land  Association, (**)  it  was  held  that 
though  the  contract  price  could  not  be  reduced  by  the 
ordinary  earnings  of  the  attorney,  yet  if  the  defendant 
could  show  affirmatively  that  the  attorney  obtained 
"  other  employment  and  compensation  inconsistent  with 
his  engagement  under  the  contract,"  such  compensation 
would  be  deducted  from  the  amount  recovered. 

§  670.  Compensation  payable  on  a  contingency. — The 
compensation  of  a  servant  or  agent  often  depends  upon  a 
contingency.  In  such  a  case,  where  a  breach  of  the  con- 
tract by  the  employer  prevents  the  happening  of  the  con- 
tingency he  will  not  be  allowed  by  taking  advantage  of 
his  own  breach  of  contract  to  prevent  the  plaintiff  from 
recovering  compensation  altogether.  If  in  such  a  case  the 
amount  of  compensation  can  be  determined,  the  plaintiff 
will  be  allowed  to  recover  it,  though,  through  the  defend- 
ant's default,  the  contingency  upon  which  it  was  payable 
has  not  happened.  Thus,  where  the  plaintiff  was  to  re- 
ceive ^20  at  Lady  Day,  if  he  stayed  till  then,  and  the  de- 
fendant wrongfully  discharged  him  before  Lady  Day,  he 
was  allowed  to  recover  the  ;/^20.(*')  Where  a  broker  se- 
cures a  proper  purchaser  for  his  principal,  he  is  entitled  to 
his  commission,  though  the  principal  refuses  to  sell,('^)  or 
through  defect  of  title  cannot  convey. (**)  And  where  the 
broker  was  to  have  all  he  could  get  for  the  land  over 
$200,  it  was  held  that  he  could  recover  what  a  proper 

{")  Moyer  v.  Cantieny,  41  Minn.  242, 
('')  22  Minn.  233. 

(•)  Lake  v.  Campbell,  5  L.  T.  Rep.  582. 

(■')  Prickett  v.  Badger,  i  C.  B.  (N.  S.)  296;  Durkee  v.  Gunn,4i  Kas,  496 ; 
Moses  V.  Bicrling,  31  N.  Y.  462. 
{')  Doty  7'.  Miller,  43  Barb.  529. 
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pLirchaser,  secured  by  him,  was  willing  to  pay  over  $200, 
though  the  owner  refused  to  sell.('')  In  Fairchild  v. 
Rogers  ('')  it  was  held  that  the  agreed  commission  could 
be  recovered  upon  breach  by  the  owner  on  proof  that 
the  price  named  would  certainly  have  been  obtained, 
though  the  broker  did  not  actually  secure  a  customer. 

Where  the  amount  of  compensation,  which  would  be 
due  under  the  contract,  cannot  be  determined,  the  plain- 
tiff may  recover  the  value  of  his  services.  Thus,  where 
the  plaintiff  was  engaged  by  the  defendant  to  train,  enter 
in  races  and  ride  the  defendant's  horse  in  races  for  a  year, 
his  compensation  to  be  two-thirds  of  the  net  profits,  and 
the  defendant  broke  the  contract,  the  defendant  claimed 
that  the  measure  of  damages  was  two-thirds  of  the  value 
of  the  use  of  the  horse  for  a  year.  The  court,  however, 
allowed  the  plaintiff  to  recover  the  value  of  his  services, 
on  the  ground  that  the  defendant  had  put  it  entirely  out 
of  the  plaintiff's  power  to  secure  remuneration  at  the 
contract  rate.('') 

§  671.  Compensation  by  a  commission. — Where  the  agent 
is  to  be  paid,  in  part,  by  a  commission,  he  can  in  general 
recover  no  damages  on  account  of  possible  future  com- 
missions.C^)  Thus,  where  the  plaintiff  was  selling  agent 
for  the  defendant,  and  was  to  receive  a  salary  and  a  com- 
mission on  all  goods  he  sold  over  the  amount  of  $30,000, 
it  was  held  that,  having  been  wrongfully  discharged  be- 
fore his  time  of  service  had  expired,  and  before  he  had 
sold  goods  to  the  value  of  $30,000,  he  could  recover  only 
the    amount   of   his  salar)\(^)     In  Washburn    v.    Hub- 

{^^  Heyn  v.  Philips,  37  Cal.  529. 
('')  32  Minn.  269. 

(<■)  Barr  v.  Van   Duyn,  45  la.  228. 

(•')  Brigham  v.  Carlisle,  78  Ala.  243;  Beckz/,  West,  87  Ala.  213. 
(")  Stern  v.  Rosenheim,  67  Md.  503 ;  ace.  Union  Refining  Co.  v.  Barton, 
77  Ala.  148  ;  Brigham  v.  Carlisle,  78  Ala.  243. 
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bard,(^)  the  plaintiff  sued  defendant  for  breach  of  a 
contract  making  the  plaintiff  the  defendant's  general 
agent  for  the  sale  of  car  springs.  It  was  held  that  evi- 
dence by  the  plaintiff  of  the  amount  of  the  profits  which 
might  have  been  made  during  the  term  of  the  agree- 
ment, based  on  the  probable  amount  of  sales,  was  inad- 
missible. 

In  a  case  often  cited, C')  the  plaintiff  had  engaged  the 
defendant  to  act  as  agent  in  the  sale  of  sewing  machines. 
The  defendant  was  to  hire  a  room  and  team  and  sell 
all  the  machines  he  could  within  a  certain  time.  The 
plaintiff  was  to  supply  machines  at  25  per  cent,  below 
the  retail  price.  For  eight  months  the  defendant  made 
almost  constant  application  for  machines.  Some  were  sup- 
plied, but  not  enough  to  meet  the  demand.  The  defend- 
ant set  up  these  facts  as  an  offset  to  a  claim  of  the 
plaintiff.  It  was  held  that  the  defendant  could  recover 
the  value  of  the  time  he  was  obliged  to  be  idle,  and  rea- 
sonable expenditures,  but  that  the  profits  were  too  specu- 
lative.    The  court  said : 

"  We  would  not  be  understood  as  holding  that  where  a  person  is 
employed  to  sell  goods  on  commission,  and  the  employer  fails  to 
furnish  the  goods,  the  person  employed  may  not  recover  for  loss 
of  profits  which  he  might  have  made  if  the  goods  had  been  fur- 
nished. If  the  quantity  to  be  furnished  was  a  definite  amount 
and  the  demand  was  practically  unlimited,  possibly  he  might  be 
allowed  to  recover  for  loss  of  profits.  But  where  a  person  em- 
ploys another  to  sell  on  commission  all  the  goods  he  can  within 
a  limited  territory,  especially  if  the  goods  are  of  that  kind  of 
which  there  is  no  regular  consumption  or  demand,  the  case  is 
quite  different.  The  number  of  sewing  machines  of  a  particular 
kind  which  can  be  sold  within  a  given  county  and  within  a  given 
time  is  very  uncertain.  Few  cases  can  be  found  where  profits 
have  been  disallowed  as  speculative,  in  which  the  uncertainty  is 
greater." 

(")  6  Lans.  ii.  ('■)  Howe  S.  M.  Co.  v.  Bryson,  44  la.  159,  163. 
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The  defendant  is  not,  of  course,  exempted  from  mak- 
ing compensation  because  payment  according  to  the 
contract  was  to  be  by  a  commission  which  he  has  made 
it  impossible  for  the  plaintiff  to  earn.  The  true  measure 
of  damao^es  in  such  a  case  should  be  the  value  of  the 
services  the  plaintiff  had  performed.  In  Gifford  v. 
Waters  {^)  the  plaintiff  was  to  receive  a  proportion  of 
the  profits  of  a  business,  and  was  entitled  to  draw  a  cer- 
tain amount  each  week.  It  was  held  that  this  sum,  being 
a  reasonable  compensation,  might  be  recovered. 

A  few  cases  which  allow  the  plaintiff  to  recover  the 
amount  of  commissions  he  would  probably  have  earned 
cannot  be  supported. C")  In  a  case  in  Maryland, f')  the 
plaintiff  was  to  receive  $i,ooo  a  year  and  2  per  cent, 
commissions  on  sales  above  $40,000  a  year ;  and  the 
contract  was  terminable  upon  one  month's  notice.  The 
contract  was  terminated  by  the  defendant  at  the  end  of 
six  months,  when  the  plaintiff  had  sold  goods  to  the 
amount  of  between  $30,000  and  $40,000.  It  was  held 
that,  in  addition  to  his  salary,  the  plaintiff  might  recover 
his  commission  on  all  sales  above  $20,000.  The  court 
relied  on  the  fact  that  the  contract  was  not  broken,  but 
was  put  an  end  to  by  its  own  terms.  The  case  would 
hardly  be  followed. 

§  672.  Compensation  by  percentage  of  an  amount  that 
can  be  fixed. — Where  the  agent  or  servant  is  paid  by  a 
percentage  of  a  sum  the  amount  of  which  did  not  depend 
upon  his  services,  and  can  therefore  be  fixed  notwith- 
standing his  discharge,  he  is  entitled  to  recover  the  agreed 
compensation  though  he  was  discharged  before  complet- 


C)  67  N.  Y.  80. 

C)  Life  Association  of  America  v.  Ferrill,  60  Ga.  414  ;  Alfaro  v.  Davidson 
40  N.  Y.  Super.  Ct.  87. 

(^)  Jenkins  v.  Long,  8  Md.  132. 
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ing  the  work  he  was  to  do.  Thus  where  the  agent  was 
to  receive  a  commission  on  all  sales  made  by  the  princi- 
pal, whether  through  his  agency  or  not,  it  was  held  that 
he  might  recover  the  amount  of  his  commissions  on 
sales  made  after  his  discharge,  but  during  the  time  for 
which  he  was  employed. ('')  Where  the  agent  was  to 
have  a  certain  commission  for  superintending  the  repairs 
on  a  vessel,  and  for  advancing  the  expense,  and  the 
principal  broke  the  contract,  the  agent,  having  been  ready 
to  superintend  the  repairs  and  to  furnish  the  money  re- 
quired, was  allowed  to  recover  commissions  at  the  rate 
fixed  in  the  contract. (^) 

Where  the  plaintiff  was  hired  for  a  year  as  overseer  of 
the  defendant,  and  was  to  receive  a  proportion  of  the  crop, 
he  was  allowed,  upon  being  wrongfully  discharged  just 
before  harvest,  to  recover  the  agreed  proportion  of  the 
matured  crop.('')  In  accordance  with  this  principle, 
where  the  plaintiff,  an  attorney  employed  to  prosecute  a 
claim  for  a  percentage  of  the  amount  recovered,  was 
wrongfully  discharged,  it  was  held  that  as  the  claim 
proved  to  be  an  unfounded  one  he  could  recover  only 
nominal  damages.^^) 

§  673.  Commissions  on  insurance  renewals. — Commis- 
sions of  an  insurance  agent  for  renewals  are  held  to  be 
capable  of  accurate  measurement,  and  probable  commis- 
sions of  this  nature  may  therefore  be  included  in  the 
agent's  damages.^)     In  Lewis  v.  Atlas  Mut.   Life  Ins. 


r*)  Blair  7k  Laflin,  127  Mass.  518. 

('■)  Mauran  v.  Warren,  2  Lowell  53. 

{')  Clancey  v.  Robertson,  2  Mills  (S.  C.)  404.  But  when  the  discharge 
was  at  an  earlier  stage  of  the  crop,  an  allowance  of  the  agreed  proportion  of 
a  probable  average  crop  is  questionable.  Such  an  allowance  was  made  in 
Hassell  v.  Nutt,  14  Tex.  260. 

(')  Swinnerton  t.  Monterey  Co.,  76  Cal.  113. 

(")  yEtna  Lile  Insurance  Co.  v.  Nexsen,  84  Ind.  347,  ace. 
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Co.jC)  the  plaintiff  was  the  agent  of  the  defendant  under 
a  contract  to  last  five  years.  He  was  to  be  paid  a  per- 
centage on  first  premiums,  term  insurance,  paid-up  poli- 
cies, and  renewals.  The  defendant  wound  up  its  business 
before  the  five  years  expired.  Held,  that  as  the  value  of 
the  renewals  was  a  sum  proximately  ascertainable  by  the 
calculations  of  actuaries,  this  was  a  proper  mode  of  esti- 
mating his  damages.  But  the  average  amount  of  his 
commissions  previously  earned  monthly  on  first  premi- 
ums was,  without  some  other  proof  of  the  probable 
amount  of  business,  of  too  speculative  a  character. 

§  74.  Commission  from  both  parties. — An  agent  can- 
not retain  a  commission  from  a  party  with  whom  he  is 
employed  to  deal  without  the  express  consent  of  his  prin- 
cipal ;  and  if  he  receives  such  a  commission,  it  must  be 
deducted  from  the  amount  of  the  compensation  to  be 
paid  by  his  principal. (^)  This  is  an  application  of  the 
general  principle  that  all  gains  through  breach  of  fiduci- 
ary relation  become  the  property  of  the  beneficiary. 

§675.  Consequential  damages. — Where  the  mate  of  a 
vessel  was  unlawfully  wounded  by  the  master  in  a  foreign 
port  during  a  voyage  for  which  he  had  shipped,  and  was 
in  consequence  taken  on  shore,  detained  there,  and  sub- 
jected to  medical  treatment,  it  was  held  in  an  action 
against  the  owners  for  the  breach  of  the  shipping  articles 
that  his  compensation  for  lost  time  was  not  restricted  to 
the  period  of  the  contract.  He  was  entitled  to  damages 
equivalent  to  the  injury,  which  included  wages  for  such 
reasonable  time  as  was  lost  by  his  detention,  and  till  he 
could  return  home,  besides  the  'medical  and  other  ex- 
penses necessitated  by  the  wound,  f^) 

(»)  61  Mo.  534. 

C)  Mauran  v.  Warren,  2  Lowell  53. 

(')  Croucher  v.  Oakman,  3  All.  185. 
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In  an  English  case,  the  plaintiff  shipped  as  a  seaman 
at  a  certain  monthly  rate  of  wages  for  a  commercial  voy- 
age, not  to  exceed  twelve  months,  to  Rio  and  elsewhere, 
and  to  end  by  his  being  brought  back  to  some  port  in 
the  United  Kingdom,  or  on  the  continent  of  Europe  be- 
tween Elbe  and  Brest.  On  arriving  at  Rio  the  defend- 
ant proposed  to  employ  his  vessel  as  a  ship  of  war  in  the 
service  of  the  Peruvian  government.  The  plaintiff  there- 
upon refused  to  proceed  any  further  with  the  voyage,  on 
the  ground  that  it  was  illegal,  and  exposed  him  to  risks 
not  contemplated  by  his  contract,  left  the  ship  and  went 
on  shore.  There  he  was  arrested  by  the  Peruvian  au- 
thorities as  a  deserter  and  committed  to  prison,  where  he 
remained  some  days.  On  coming  out  he  found  that  the 
ship  had  sailed,  taking  his  clothes  and  other  articles 
which  he  had  left  on  board.  In  an  action  for  damages 
for  the  breach  of  contract  the  jury  found  a  verdict  for 
the  plaintiff,  and  assessed  the  damages  for  the  breach 
under  three  heads,  namely:  First,  ^12  10s.  for  loss  of 
wages  under  the  contract ;  second,  ^20  for  loss  of 
clothes  ;  third,  ^30  for  general  damages  for  the  imprison- 
ment and  otherwise  by  reason  of  the  defendant's  breach. 
Held,  that  the  damages  under  the  second  and  third 
heads  were  too  rcmote.(") 

It  was  held  in  Missouri,  in  a  case  not  very  fully  re- 
ported,C')  where  a  hand  employed  on  board  a  steam- 
boat at  a  stipulated  rate  of  wages  for  a  trip,  was  dis- 
charged and  put  off  the  boat  without  cause  before  the 
end  of  the  trip,  and  the  boat,  owing  to  an  accident  to 

("j  Burton  v.  Pinkerton,  L.  R.  2  Ex.  340.  But  see  Hunt  v.  Colburn,  i 
Spraj^uc  215.  In  that  case,  where  the  facts  were  similar,  it  was  held  that  the 
plaintiff  mij^ht  recover  for  the  loss  of  clothes  carried  off  in  the  vessel;  and 
being  detained  by  sickness  in  the  foreign  port,  he  was  also  allowed  wages 
during  the  time  of  his  detention  and  passage-money  home. 

f')  Cunningham  v.  Steamboat  Low  Water,  28  Mo.  338. 
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her  machinery,  was  detained  for  some  days  beyond  the 
regular  period  of  her  trips,  that  he  could  recover  wages 
only  for  the  time  usually  consumed  in  a  trip,  and  not  for 
that  of  the  additional  detention.  This  decision  seems 
to  admit  of  question,  and  not  to  be  fully  borne  out 
by  the  case  of  the  Elizabeth, (")  which  is  referred  to  as 
authority  for  it.  That  case  decided  that  when  a  ship 
bound  to  St.  Petersburg  from  Portsmouth  and  back  had 
met  with  an  accident,  the  repairs  necessitated  by  which 
detained  her  in  a  northern  port  where  she  would  have 
been  blocked  up  by  the  ice  and  detained  all  the  winter, 
the  master  had  a  right  to  discharge  his  crew,  on 
condition  of  paying  their  passage  back  to  England  and 
wages  up  to  the  time  of  such  return.  This  was  a  rea- 
sonable and  justifiable  course,  and  furnished  the  crew 
with  a  full  and  fair  indemnity,  which  in  the  other  case 
the  boat  hand  failed  to  receive.  To  bring  the  latter 
case  within  the  authority  or  analogy  of  the  former,  the 
hand  should  have  been  brought  or  sent  back  to  the 
place  where  he  was  shipped,  or  indemnified  for  the  ex- 
pense of  getting  there,  and  have  received  wages  for  the 
time  required  for  his  return. 

In  an  action  by  a  domestic  servant  for  wages,  evidence 
was  given  tending  to  show  that  the  plaintiff  had  been 
dismissed  from  the  defendant's  residence  in  the  country 
between  eleven  and  twelve  o'clock  at  night,  and  was  left 
all  night  in  the  space  between  the  hall  door  and  the  outer 
gate.  The  plaint  contained  a  count  for  wrongful  dis- 
missal, with  an  averment  of  special  damage.  The  jury, 
under  this  count,  found  for  the  plaintiff,  with  ^20  dam- 
ages, ten  shillings  of  which  only  were  for  wages  due,  and 
^19  10s.  were  for  the  injury  suffered  by  the  plaintiff 
from  the  circumstances  of  the  dismissal.     The  defendant 


(•)  2  Dods,  Adm.  403. 
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having  moved  to  reduce  the  verdict  to  ten  shillings,  the 
court  granted  the  motion,  holding  that  under  the  pleadings 
the  plaintiff  was  entitled  only  to  the  wages  due  her  by  the 
contract  of  hire,  and  "  could  not  recover  as  special  damage 
in  respect  of  any  matters  save  such  as  would  not  have 
happened  to  her  had  the  contract  been  fulfilled  by  pay- 
ment of  those  moneys  at  the  time  of  her  dismissal."  Mr. 
Baron  Deasy,  however,  inquired  of  the  plaintiff^s  counsel 
whether  they  could  not  frame  a  count  upon  the  implied 
duty  of  a  master  to  his  servant  that  would  meet  such 
a  case.(^)  Where  a  servant  is  wrongfully  discharged, 
he  may  recover  the  expense  of  obtaining  a  new  employ- 
ment.(^)  And  an  auctioneer  may  recover  money  paid 
for  advertising  and  for  his  tax  {")  and  the  expense  of 
cataloguing  the  goods  if  his  commission  is  revoked  before 
the  sale.C^) 

(*)  Breen  v.  Cooper,  Ir.  R.  3  C.  L.  621. 
Q")  Dickinson  v.  Talmage,  138  Mass.  249. 
0  Russell  V.  Miner,  25  Hun  114. 
('')  Carpenter  v.  Le  Count,  22  Hun  106. 
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§  676.  Penalty  and  liquidated  damages. — We  have  al- 
ready discussed  the  general  nature  of  actions  on  bonds, 
and  the  distinction  between  the  rules  governing  agree- 
ments enforced  through  a  penalty,  and  such  as  provide 
for  liquidated  damages.  It  remains  to  consider  some 
questions  relating  exclusively  to  actions  on  bonds. 

§  677.  Damages  in  excess  of  penalty. — *  The  question  has 
been  much  agitated  as  to  damages  in  gross,  and  also  as  to 
interest,  and  both  as  against  a  principal  and  against  a 
surety.**  It  is  fully  settled,  however,  that  in  an  action 
on  a  bond  no  damages  in  gross  can  be  recovered,  against 
either  principal  or  surety,  beyond  the  penalty. ('^)  Thus 
where  a  railroad  company  executed  a  bond  to  nine  per- 

(")  Bank  of  U.  S.  v.  Magill,  i  Paine  661  ;  Freeman  v.  The  People,  54  111. 
153  ;  Sweem  v.  Steele,  10  la.  374  ;  Fraser  v.  Little,  13  Mich.  195  ;  Farrar  v. 
Christy,  24  Mo.  453 ;  State  v.  Sandusky,  46  Mo.  377. 
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sons,  according  to  their  relative  and  respective  several 
interests,  in  the  penal  sum  of  $3,000,  as  follows:  "On 
this  express  condition  that  the  said  railroad  company- 
shall,  on  the  assessment  of  damages  to  be  made  to  secure 
right  of  way  for  said  railroad,  pay  the  obligees  relatively 
and  respectively,  damages  which  may  be  assessed  as 
aforesaid,  then  this  bond  to  be  void,"  which  was  a  several 
instrument,  on  which  each  obligee  might  sue,  it  was  held 
that  no  one  could  recover  more  than  his  pro  rata  share 
of  the  penalty.  If  the  damages  assessed  in  favor  of  all 
exceeded  the  penalty,  each  obligee  could  recover  only 
his  share  of  it.('') 

§  678.  Interest  on  penalty. — But  there  has  been  more 
doubt  on  the  question  of  recovery  of  interest  on  the 
penalty.  At  one  time  the  American  rule  to  be  deduced 
from  all  the  cases  seemed  to  be,  that  against  a  surety  in 
debt  on  bond,  nothing  could  be  recovered  beyond  the 
penalty;*  that  against  the  principal  in  that  form  of  ac- 
tion, interest  might  be  recovered  beyond  the  penalty. 
While  in  England  the  penalty  in  all  cases,  except  per- 
haps in  equity,  was  the  absolute  limit.* 

'  Clark  V.  Bush,  3  Cowen,  151  ;  Ray-  ley,  3  C.  &  P.    12.     In  Hellen  v.  Ard- 

ner  v.  Clark,  7  Barb.  581.  ley,  it  was   held  at  Nisi  Prius,  that  in 

'  Lowe  V.  Peers,  4  Burr.  2225,  which  debt  on   bond  for  payment  of   money 

was  covenant  on  a  sealed  contract  not  with  interest,  the  plaintiff    could   only 

to   marry  ;  Winter    v.   Trimmer,    i  W.  recover  to  the  amount  of  the  penalty, 

Bl.  395  ;  Bird  v.  Randall,  i  W.  Bl.  37^^  with  one  shilling   for  detention  of  the 

and    387  ;  3   Burr.    1345  ;  Brangwin  v.  debt.     Buller's    N.     P.     178.     And    in 

Perrot,  2  W.  Bl.  1190,  on  an  indemnity  America,  Tunison  v.  Cramer,  5N.  J.  L. 

bond  acfainst  the  maintenance  of  a  bas-  498  ;  Graham  z'.  Bickham,  4  Dall.  149  ; 

tard  ;  Knight  v.    Maclean,    3    Br.   Ch.  s.  c.  2  Yeates   32 ;  Harris  v.   Clap,    i 

496  ;  Tew  V.  Earl  of  Winterton,  3  Br.  Mass.  30S  ;  Payne  -'.   Ellzey,  2   Wash. 

Ch.  490  ;  White  v.  Sealy,  Doug.  49,  on  (Va.)  143  ;  United    States  ?'.  Arnold,  i 

a  bond  conditioned  for  the  payment  of  Gall.  348,  360;  s.  c.  9Cranch  104;  Per- 

rent  ;  Londsale  ■;'.  Church,  2  T.  R.  3S8,  kins  v.   Lyman,   11   Mass.  76  ;  Smedes 

overruled  by  Wilde    v.   Clarkson,  6  T.  z.  Hooghtaling,  3  Caines  48;  Fairlie  v. 

R.  303,  and  M'Clure  v.  Dunkin,  i  East  Lawson,  5  Cowen  424  ;  Clark  7<.  Bush, 

436  :   Harrison  v.  Wright,  13  East  343  ;  3  Cowen  151;  Cooky.  Tousey,  3  Wend. 

Hefford  t.  Alger,  i  Taunt.  218  ;  Evans  444.     In  Bank  of  United  States  7'.  Ma- 

7.  Brander,  2  H.  B.  547  ;   Paul  7'.  Good-  gill,   Paine,    661,  669,   in  an   action  of 

luck,  2  Bing.  N.  C.  220  ;  Hellen  v.  Ard-  debt  on  bond  in  the  penalty  of  $50,000 


("J  St.  Louis,  A.  &  R.  I.  R.R.  Co.  v.  Coultas,  33  111.  li 
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The  authorities  are,  however,  by  no  means  in  agree- 
ment. The  better  opinion  is,  that  interest  may  be  re- 
covered, in  addition  to  the  penalty,  in  an  action  whether 
against  the  principal  ('')  or  the  surety. (^)  In  Lyon  v. 
Clark, (°)  it  is  pointed  out,  in  the  very  clear  opinion  of 
Comstock,  J.,  that  there  is  a  distinction  between  the  ques- 
tion whether,  at  the  time  of  the  default,  the  liability  can 
exceed  the  penalty,  and  the  question  whether,  after  de- 
given  by  Magill,  and  two  sureties,  con-  tending  this  rule  to  bonds  where  the 
ditioned  for  the  faithful  discharge  of  condition  is  for  the  payment  of  money 
Magill's  duties  as  cashier,  Thompson,  only.  Such  cases  might,  probably,  re- 
J.,  said:  "  I  am  inclined  to  adopt  as  the  quire  the  application  of  a  different  rule, 
better  opinion,  that  where  a  bond  with  and  depend  on  different  principles."  In 
a  penalty  is  given  for  the  performance  the  United  States  v.  Arnold,  i  Gall.  348, 
of  covenants,  although  damages  may  360,  Story,  J.,  said  :  "Notwithstanding 
have  been  sustained  to  a  greater  some  contrariety  in  the  books,  I  think 
amount,  yet  the  recovery  must  be  lim-  the  true  principle,  supported  by  the  bet- 
ited  to  the  penalty.  I  the  more  readi-  ter  authorities,  is  that  the  court  cannot 
ly  adopt  this  rule  in  the  present  in-  go  beyond  the  penalty  and  interest 
stance,  because  it  is  a  case  of  sureties,  thereon,  from  the  time  it  becomes  due 
In  such  cases,  it  is    peculiarly  fit  and  by  the  breach." 

proper  that  they  should  not  be  made  In  a  case  in  the  Queen's  Bench  it  was 
liable  for  damages  beyond  the  penalty,  said,  that  a  replevin  bond  is  no  excep- 
If  the  responsibility  teas  without  limita-  tion  to  the  general  rule,  that  on  a  bond 
tio7i,  prudent  and  discreet  men  would  be  the  plaintiff  cannot  recover  beyond  the 
unwilling  to  become  security  and  ex-  penalty  and  costs  of  suit.  Branscombe 
pose  themselves  to  such  hazard.  No  v.  Scarbrough,  6  Q.  B.  13.  In  a  case 
judgment  could  be  formed  as  to  the  ex-  in  Pennsylvania,  the  subject  was  ex- 
tent of  the  risk,  nor  any  calculation  amined,  and  it  was  held  that  a  surety  in 
made  as  to  the  indemnity,  or  counter  a  replevin  bond  is  not  liable  beyond 
security  necessary  for  their  protection,  the  penalty.  Balsley  v.  Hoffman,  13 
I  do  not  mean  to  be  understood  as  ex-  Pa.  603. 


(")  Francis  v.  Wilson,  Ry.  &  Moo.  105  ;  Ives  v.  Merchants' Bank.  12  How. 
159;  Tyson  v.  Sanderson,  45  Ala.  364;  Crane  v.  Andrews,  10  Col.  265; 
Carter  v.  Carter,  4  Day  30 ;  Moss  v.  Wood,  R.  M.  Charlton  42  ;  Carter  v. 
Thorn,  18  B.  Mon.  613;  Pitts  v.  Tilden,  2  Mass.  118;  Warner  %>.  Thurlo, 
15  Mass.  154;  Robbins  v.  Long,  16  N.  J.  Eq.  59;  Brainard  v.  Jones,  18  N. 
Y.  35  ;  Perit  v.  Walhs,  2  Dall.  252  ;  Tennant  v.  Gray,  5  Munf.  494  ;  Taze- 
well z*.  Saunders,  13  Gratt,  354;  Perry  z/.  Horn,  22  W.  Va.  381.  Contra, 
Rubon  V.  Stephan,  25  Miss.  253  ;  State  v.  Sandusky,  46  Mo.  377  ;  Turner  v. 
Lord,  92  Mo.  113  ;  State  v.  Estes,  loi  N.  C.  541  ;  Cherry  v.  Mann,  Cooke 
(Tenn.)  268  ;  State  v.  Blakemore,  7  Heisk,  638. 

C*)  Crane  v.  Andrews,  10  Col.  265  ;  Burchfield  v.  Haffey,  34  Kas.  42  ;  Wy- 
man  v.  Robinson,  73  Me.  384 ;  Lyon  v.  Clark,  8  N.  Y.  148 ;  Brainard  v. 
Jones,  18  N.  Y.  35. 

C)  8  N.  Y.  148. 
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fault,  interest  can  be  allowed  in  excess  of  the-  penalty. 
The  first  is  a  question  of  the  effect  of  the  contract ;  the 
second  is  one  of  compensation  for  a  breach  of  the  con- 
tract. This  distinction  appears  to  be  perfectly  sound, 
and  upon  the  whole  there  seems  no  reason  why  interest 
on  the  penalty  should  not  be  allowed. 

§  679,  Bonds  containing  express  covenants. — In  certain 
bonds,  the  party  affirmatively  stipulating  to  do  or  to  re- 
frain from  doing  some  particular  act,  proceeds  to  se- 
cure his  agreement  by  a  penalty,  and  in  such  cases  the 
plaintiff  at  common  law  had  his  election  whether  to 
sue  in  debt  or  in  covenant.  There  is  a  clear  distinction 
between  such  a  bond  and  the  common  bond,  which 
merely  stipulates  for  the  payment  of  a  sum  of  money, 
and  makes  its  payment  depend  on  a  condition ;  for  the 
performance  of  that  condition  there  is  no  promise,  unless 
one  can  be  implied  from  the  joint  effect  of  the  condition 
and  penalty. 

Where  a  common-law  action  of  covenant  could  be 
brought  upon  a  bond,  the  measure  of  damages  would  be 
compensation,  irrespective  of  the  penalty,  and  even  beyond 
it.^  "  There  is  a  difference  between  covenants  in  general 
and  covenants  sccu7'ed  by  a  penalty  or  forfeiture.  In  the 
latter  case,  the  obligee  has  his  election  ;  he  may  either 
bring  an  action  of  debt  and  recover  the  penalty,  after 
which  recovery  of  the  penalty  he  cannot  resort  to  the 
covenant  ;  or,  if  he  does  not  choose  to  go  for  the  pen- 
alty, he  can  proceed  upon  the  covenant,  and  recover 
more  or    less    than  the    penalty,  toties   qtioties"^      The 

'  Martin  r.  Taylor,  i  Wash.  C.  C.  i.  part  iv,  ch.  ii,  of  the  ship-owner's  lien 

So  Lord   C.  J.  Tenterden,  in  his  treat-  for  profits,  etc. 

ise   on   Shijipinp,    assumes   that   as  to  '  Lord  Mansfield  in  Lowe  v.  Peers,  4 

charter-parties,    damages    may    be   re-  Burr.  2225.  See,  also,  Bird  r'.  Randall, 

covered    beyond    the    amount   of    the  i  W.  Bl.  373,  387  ;  Winter  v.  Trimmer, 

penalty  and  costs.  Abbott  on  Shipping,  i   W.  Bl.  395;  Harrison  v.  Wright,   13 

East  343. 
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same  principle  was  laid  down  in  Pennsylvania/  where 
the  defendant  had  agreed  to  pay  $22,318.49  for  certain 
stock,  and  bound  himself  for  the  performance  of  the 
agreement  in  the  sum  of  $1,000  ;  here  it  was  held  that 
this  was  not  stipulated  damages,  but  a  penalty  merely  : 
and  the  plaintiff  recovered  damages  beyond  the  penalty. 
•'  The  plaintiff,"  said  the  court,  "  is  entitled,  notwith- 
standing the  penalty,  to  recover  damages  commensurate 
with  the  injury  suffered  by  a  non-performance."  So 
again  in  New  York,  in  a  case  on  a  building  agreement,' 
it  was  said  :  "As  the  articles  contained  a  penalty  and  an 
express  covenant  by  the  defendant  to  pay  the  instalment 
for  which  the  action  was  brought,  the  plaintiffs  could,  at 
their  election,  sue  for  either."('') 

But  the  question  still  remains  :  ^'  does  an  ordinary  bond 
imply  an  agreement  to  do  the  thing,  on  condition  of  the 
performance  of  which  the  penalty  is  to  become  void ; 
and  can  an  action  of  covenant  be  brought  on  it  ?  This 
is  an  embarrassing  and  vexed  question.  Mr.  Chitty 
says:*  "  It  seems  that  covenant  lies  on  a  bond,  for  it 
proves  an  agreement."  It  is  doubtful  what  is  the  pur- 
port of  this  language.  A  bond  undoubtedly  proves  an 
agreement ;  but  is  the  agreement  proved,  the  one  stated 
in  the  penalty — to  pay  the  money  for  which  the  obligee 
declares    himself    bound — or    in    the    condition?'     The 

'  Graham  z'.  Bickham,  4  Dall.  149.  precision,  says  :  "  Covenant  lies,  t/ an 
•  Haggart  <•■.  Morgan,  5  N.  Y.  422.  a,s;reemetit   appear,    in   an    obligation." 
^  Chitty  on  Pleading,  vol.  i,  p.  132.  This  is   unquestionably  true — "  if  the 
■*  Mr.  Chitty  cites  several  cases  :  Hill  agreement  appear ."  But  in  the  condition 
V.    Carr,    i    Ch.   Cas.    294  ;  Holies   v.  of  a  bond  to  do  or  refrain  from  doing 
Carr,  3  Svvanst.  649,  which  is  in  fact  the  any  particular  act  secured  by  a  given 
same  ;  Norrice's  Case,  Hardr.  178,  and  penalty,  does   any  agreement  appear. 
Com.  Dig.  Covenant,  A.   2.     The  two  absolutely  to  do  the  act  or  to  respond 
first  cases  (in  fact  one)  contain  the  obi-  in  indefinite  damages  ?   Practically,  we 
tt-r  dictum,  that  ^'■covenant  lies  upon  a  well  know  that  it  is  not  so  understood  ; 
bond."  The   third  was  covenant   on  a  the  obligor  always  considers  the  pen- 
covenant  proper,  the  word  oblige  only  alty  as  limiting  the  extent  of  his  obli- 
being  used  instead  of  the  usual  phrase;  gation. 
and  Lord  C.  B.  Comyns,  with  his  usual 

C)  Ace.  Noyes  v.  Phillips,  60  N.  Y,  408  :  Richards  v.  Edick.  17  Barb,  260. 
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matter  is  of  importance,  and  it  seems  impossible,  on  any- 
just  construction  of  the  instrument,  to  imply  from  the 
condition  an  absolute  agreement.  This  is  not  the  proper 
place  for  a  more  elaborate  discussion  of  the  matter,  but 
it  could  not  with  propriety  be  altogether  overlooked.** 
In  New  York  the  Supreme  Court  has  clearly  intimated 
an  opinion  that  an  action  of  covenant  will  lie  on  a  bond 
to  enforce  the  condition  ;  ^  and  in  Beale  v.  Hayes  ("*) 
Duer,  J.,  used  the  following  language  : 

"  As  all  distinctions  resulting  merely  from  the  form  of  the  ac- 
tion, are  now  abolished,  it  appears  to  be  a  necessary  consequence 
that,  as  a  general  rule,  every  action  for  the  breach  of  an  execu- 
tory  contract,  whether  the  agreement  contains  a  penalty  or  not, 
must  be  considered  as  an  action  for  damages,  in  which  the 
amount  of  the  recovery  will  be  limited  only  by  the  proof,  and  by 
the  sum  for  which  judgment  is  demanded  in  the  complaint.  The 
only  exception  will  be,  when,  from  the  nature  of  the  contract  and 
the  terms  in  which  it  is  expressed,  damages,  as  liquidated  by  the 
parties,  may  be  justly  treated,  not  as  a  penalty,  but  as  a  contin- 
gent debt,  for  this  is  a  distinction  in  law  which  the  Code  has  not 
abolished  nor  affected.  It  is  true,  that  upon  this  construction,  the 
insertion  of  a  penalty  in  an  agreement  is  a  useless  form,  but  this 
is  no  alteration  of  the  law,  since,  for  more  than  a  century  past, 
such  has  been  its  real  character." 

Notwithstanding  these  remarks,  the  practice  of  re- 
covering damages  beyond  the  penalty  of  a  money  bond  is 
unknown,  a  condition  of  things  which  could  hardly  exist 
if  covenant  would  lie  on  such  an  agreement. 

'  Clark  7'.  Bush,  3  Cowen,  151.  In  marked  here  that  the  agreement  con- 
Martin  V.  Taylor  ^i  Wash.  C.  C.  i),  in  tained  an  express  covenant  to  do  the 
an  action  of  covenant  on  an  agreement  act  for  the  non-performance  of  which 
secured  by  a  penalty,  Washington,  J.,  the  action  was  brought.  The  case, 
said,  that,  "  where  there  is  a  penalty  in  therefore,  decides  nothing  as  to  the 
an  agreement  under  seal,  the  party  main  point,  whether  covenant  can  be 
injured  may  at  common  law  sue  for  brought  on  a  bond  upon  an  agreement 
the  whf>Ie  penally,  and  must  be  satis-  contained  in  the  condition,  and  whether 
ficd  with  it  ;  or  he  may  bring  covenant,  in  such  suit  damages  can  be  assessed 
and  recover  in  damages  more  or  less  beyond  the  penalty, 
than    the    penalty."      It    is    to    be    re- 


(")  5  Sandf.  640. 
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§  680.  Statutory  bonds  and  undertakings. — In  suits  on 
Statutory  undertakings  and  bonds  given  to  secure  a  de- 
fendant against  damages  and  costs  resulting  from  an 
attachment,  injunction,  or  other  provisional  remedy- 
wrongfully  issued  or  applied,  the  measure  of  damages  is 
substantially  indicated  by  the  terms  of  the  instrument  as 
authorized  by  the  statute.  The  cases  turn  chiefly  on  the 
interpretation  of  particular  words,  and  the  construction 
of  particular  statutes  ;  some  of  the  general  principles, 
however,  may  with  advantage  be  stated  here.  It  should 
be  observed  that  these  relate  strictly  to  actions  on  bonds. 
The  measure  of  damages  in  actions  of  which  the  gist  is 
the  misuse  of  legal  process,  or  trespass  to  the  person,  ac- 
tions to  which  resort  may  often  be  had  in  addition  to  the 
remedy  by  debt  on  bond,  is  determined  by  wholly  differ- 
ent considerations.  ('') 

In  suits  on  the  bond  or  undertaking,  the  plaintiff  re- 
covers the  actual  expense  and  loss  occasioned  by  the 
order,  excluding  remote  or  conjectural  damages. (^)  The 
costs  of  the  original  proceeding  may  always  be  recov- 
ered,('^)  and  a  reasonable  counsel  fee  for  setting  aside  an 
injunction  or  attachment  is  usually  allowed. ('')  In  all 
actions  upon  statutory  bonds  the  penalty  fixed  in  the 
bond  is  the  absolute  limit  of  the  damages,  except  that, 
as  shown  above,  the  plaintiff  might,  in  a  proper  case 
recover  interest.(*') 

(*)  Pettit  V.  Mercer,  8  B.  Mon.  51  ;  State  v.  Thomas,  19  Mo.  613, 

O  Higgins  V.  Mansfield,  62  Ala.  267  ;  Drake  v.  Webb,  63  Ala.  596  ;  Silsbe 

V.  Lucas,  53  111.  479  ;  Bennett  v.  Brown,  20  N.  Y.  99  ;  Campbell  v.  Tarbell, 

55  Vt.  455. 
C)  Hayden  v.  Sample,  10  Mo.  215 ;  Schuyler  v.  Sylvester,  28  N.  J.  L.  487  ; 

Dunning  v.  Humphrey,  24  Wend.  31. 

e)  §  237- 

(<^)  Windham  v.  Coats,  8  Ala.  285  ;  Seamans  v.  White,  8  Ala.  656  ;  Perry 
V.  Denson,  i  Gr.  (la.)  467  ;  Levy  v.  Taylor,  24  Md.  282  ;  Rubon  v.  Stephan, 
25  Miss.  253  ;  Roberts  v.  White,  73  N.  Y.  375  ;  Sturges  v.  Knapp,  36  Vt.  439. 
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§  681.  Reduction  of  damages. — In  conformity  with  the 
general  principle  of  indemnity,  the  rules  of  reduction 
applicable  to  trover  and  other  classes  of  action,  are 
recognized  here.  Thus  where  a  plaintiff  in  the  original 
action  in  which  he  had  obtained  an  attachment,  had 
been  nonsuited,  he  was  permitted  to  show  in  reduc- 
tion of  damages  in  the  action  on  the  attachment  bond, 
that  the  property  thus  attached  had  been  reattached  in 
a  subsequent  action  by  him,  which  had  been  prosecuted 
to  a  judgment,  under  which  the  property  was  sold.('') 
Had  the  original  taking  been  mala  fide,  however, 
without  color  of  legal  right,  it  may  be  inferred,  from  the 
opinion  of  the  court,  that  this  would  not  have  been 
allowed.  But  in  Oregon  the  same  decision  has  been 
reached  where  the  first  attachment  was  not  made  in 
good  faith. (")  So,  again,  where  the  statute  provided 
that  in  actions  to  determine  claims  to  real  property,  the 
plaintiff  must  recover  on  the  strength  of  his  own  title,  it 
was  held  in  an  action  on  a  bond  given  upon  the  granting 
of  an  injunction  to  restrain  a  plaintiff  from  cutting  tim- 
ber on  a  tract  of  land,  that  the  defendant  might  show  in 
reduction  that  the  plaintiff  had  no  title  to  the  land  and 
no  right  to  cut  timber  on  it.^)  In  a  suit  upon  a  for- 
feited delivery  bond,  given  bv  the  claimants  of  property 
seized  under  execution  against  another,  the  defendants 
cannot  be  permitted  to  show  in  reduction  of  damages 
that  the  property  belonged  to  them.(*') 

§  682.  Attachment  bonds.— Where  a  party  gives  a  bond 
before  suing  out  an  attachment  on  personal  property,  the 
direct  loss  of  the  owner  is  the  loss  of  use  of  the  property 


(»)  Earl  V.  Spooner,  3  Den.  246. 
C")  Morrison  v.  Crawford,  7  Ore.  472. 
if)  Jenkins  v.  Parkhill,  25  Ind.  473. 
(■')  Waterman  v.  Frank,  21  Mo.  108. 
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pending  attachment  proceedings  ;  and  the  value  of  the 
use  of  the  property  may  therefore  be  recovered  in  an  ac- 
tion on  the  bond.C)  The  owner  may  also  recover  com- 
pensation for  a  depreciation  in  the  value  of  the  property, 
measured  by  the  difference  in  the  value  of  the  property 
at  the  time  of  suing  out  the  attachment  and  at  the  disso- 
lution of  it.(^)  Where  the  property,  being  perishable, 
was  sold,  the  measure  of  damages  is  the  value  of  the 
property,  not  necessarily  the  amount  for  which  it  sold.C") 
Loss  of  credit  caused  by  the  attachment  cannot  be  com- 
pensated for.(*^)  But  where  by  the  attachment  a  party 
is  prevented  from  performing  a  contract,  and  material  or 
property  prepared  or  procured  to  enable  him  to  do  so  is 
thus  depreciated  in  its  value  to  him,  such  damage  has 
been  held  to  be  embraced  in  the  attachment  bond.(®) 

In  an  action  on  an  attachment  bond,  where  the  property 
attached — cattle — was  removed  from  a  good  range  to  a 
bad  one,  plaintiff  was  allowed  to  recover  the  increased 
value  they  would  have  acquired  by  being  fattened  on  a 
good  range. Q  Where  real  estate  is  attached,  the  owner's 
possession  not  being  disturbed,  the  damages  will  usually 
be  nominal.  No  recovery  can  be  had  for  depreciation 
in  the  value  of  the  property.  (^) 

§  683.  Rule  in  Alabama  and  Tennessee. — Under  the 
Alabama  and  Tennessee  statutes,  if  the  wrongful  attach- 


es) Bruce  v.  Coleman,  i  Handy  (Oh.)  515  ;  Munnerlyn  v.  Alexander,  38 
Tex.  125. 

(^)  Frankel  v.  Stem,  44  Cal.  168  ;  Bruce  v.  Coleman,  i  Handy  (Oh.)  515  ; 
Doll  V.  Cooper,  9  Lea  576. 

('')  Woolner  v.  Spalding,  65  Miss.  204. 

('^)  Holliday  v.  Cohen,  34  Ark.  707  ;  Heath  v.  Lent,  i  Cal.  410;  Campbell 
V.  Chamberlain,  10  la.  337;  Plumb  v.  Woodmansee,  34  la.  116;  Lowen- 
stein  V.  Monroe,  55  la.  82 ;  Pettit  v.  Mercer,  8  B.  Mon.  51. 

(')  Carpenter  v.  Stevenson,  6  Bush  259. 

(0  Hoge  V.  Norton,  22  Kas.  374. 

(-)  Heath  v.  Lent,  i  Cal.  410. 
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ment  be  malicious,  injuries  to  credit  and  business  and 
exemplary  damages  may  be  recovered  in  an  action  on 
the  bond.('')  This  is  the  same  measure  of  damages 
which  is  adopted  in  an  action  of  tort  for  malicious  at- 
tachment. (^)  The  allowance  of  exemplary  damages  is 
based,  in  Alabama  at  least,  on  the  peculiar  wording  of 
the  statute,  which  expressly  provides  for  damages  for 
"  the  wrongful  or  the  vexatious  "  suing  out  of  the  writ.^) 
As  a  consequence  of  this  right  to  recover  exemplary 
damages,  probable  cause  may  be  shown  in  mitigation. C') 

§  684.  Bonds  to  dissolve  attachment. — Bonds  to  dissolve 
attachment  (also  called  forthcoming  bonds)  are  condi- 
tioned sometimes  to  produce  the  property,  sometimes  to 
pay  the  judgment.  In  the  former  case  the  measure  of 
damages  in  an  action  on  the  bond  is  the  value  of  the 
property ;  (*")  in  the  latter  case,  the  amount  of  the  judg- 
ment.(^)  In  an  action  upon  a  forthcoming  bond,  it 
appeared  that  a  mortgagee  having  a  prior  claim  had  sub- 
jected the  property  to  the  satisfaction  of  a  portion  of  his 
debt,  the  property  being  worth  less  than  the  mortgage  ; 
and  only  nominal  damages  were  awarded. (") 


(")  Kirksey  v.  Jones,  7  Ala.  622;  McCullough  v.  Walton,  11  Ala.  492; 
Sharpe  v.  Hunter,  16  Ala.  765;  Forrest  v.  Collier,  20  Ala.  175;  Seay  7v. 
Greenwood,  21  Ala.  491  ;  City  National  Bank  v.  Jeffries,  73  Ala.  183  ;  Doll 
V.  Cooper,  9  Lea  576. 

(•')  §  467- 

(• )  On  a  ne  exeat  bond,  under  a  statute  providing  only  for  damages  caused 
by  the  "  wrongful  "  suing  out  of  the  writ,  it  was  held  that  the  plaintiff  could 
recover  his  actual  damages  ;  but  that  if  he  would  recover  damages  as  lor  a 
malicious  act,  he  must  sue  in  case.     Spivey  7>.  McGehee,  21  Ala.  417. 

('')  MetcalfT/.  Young,  43  Ala.  643. 

(')  Hammond  v.  Starr,  79  Cnl.  556;  Collins  v.  Mitchell,  3  Fla.  4;  Moon 
V.  .Story,  2  B.  Mon.  354  (semble)  ;  Pearce  v.  Maguire,  17  R.  I.  55  ;  Jones 
V.  Hays,  27  Te.x.  i. 

D  Collins  V.  Mitchell,  3  Fla.  4  (semble)  ;  Phansteihl  v.  Vandcrhoof,  22 
Mich.  296;  Morange  v.  F,flwards,  i  E.  D.  Sm,  414. 

(>•';  Dchlcr  v.  Held,  50  111.  491. 


§  685.  INJUNCTION    BONDS.  363 

§  685.  Injunction  bonds. — Where  the  injunction  pre- 
vented the  sale  of  property,  the  measure  of  damages,  in 
an  action  on  the  bond,  is  the  depreciation  in  the  value  of 
the  property  between  the  time  of  obtaining  the  injunction 
and  the  time  of  its  dissolution. ('')  Since  the  plaintiff 
has  been  deprived  of  the  use  of  money  representing  the 
value  of  the  property  at  the  time  of  obtaining  the  injunc- 
tion, it  would  seem  that  he  should  recover  interest  on 
that  amount ;  which  would  be  the  ordinary  measure  of 
damages  when  there  is  no  diminution  in  the  value  of  the 
property.  And  it  has  been  so  held  in  a  case  where  the 
plaintiff  was  enjoined  from  foreclosing  a  mortgage. (^') 
Where  there  has  been  depreciation  in  value,  however,  in- 
terest seems  never  to  have  been  asked  for  upon  the  whole 
value.  Interest  has  been  given  on  the  depreciation  in 
value,  but  apparently  from  the  time  the  injunction  was 
dissolved. (")  Where  the  injunction  prevented  the  use 
of  land,  the  value  of  the  use  may  be  recovered  ;  if  the 
property  is  real  estate,  the  mesne  profits  of  it.(^)  The 
lease  of  a  railroad  having  been  enjoined,  the  measure  of 
damages  in  an  action  on  the  bond  is  the  rent  pending 
the  injunction. (*') 

Where  the  injunction  prevented  the  carrying  on  of  a 
business,  the  measure  of  damages  is  the  value  of  the  use 
of  the  premises,  and  wages  paid  for  guarding  the  prop- 
erty and  to  employees  under  contract  of  service. (^) 
Where  the  plaintiff  was  enjoined  from  working  a  mine,  it 


(")  Brandamour  v.  Trant,  45  111.  372  ;  Levy  v.  Taylor,  24  Md.  282 ;  Rubon 
V.  Stephan,  25  Miss.  253  ;  Meysenburg  v.  Schlieper,  48  Mo.  426. 

0)  Wood  V.  Fulton,  2  H.  &  G.  71. 

{")  Rubon  V.  Stephan,  25  Miss.  253. 

C)  Hosmer  v,  Campbell,  98  111.  572;  Rutherford  v.  Moore,  24  Ind.  311; 
Roberts  v.  White,  73  N.  Y.  375. 

(*■)  Sturges  7'.  Knapp,  36  Vt.  439. 

C)  Wood  V.  State,  66  Md.  61  (injunction  against  working  a  saw-mill). 
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was  held  he  could  recover  the  value  of  the  time  while  he 
was  necessarily  idle  ;  (")  and  it  has  also  been  held  that  he 
could  recover  the  average  profits  of  such  operations  as  he 
had  been  engaged  in  prior  to  the  injunction. (**)  The  profits 
expected  from  a  new  business,  as  from  an  extension  of 
railroad  track  enjoined  by  the  defendant,  are  of  course 
too  conjectural  for  recover. (°)  Where  the  plaintiff  was 
prevented  from  taking  possession  of  a  farm,  it  was  held 
that  he  could  recover  compensation  for  loss  of  expected 
crops  iC^)  but  this  would  seem  to  be  too  conjectural.  A 
better  rule  would  have  been  to  allow  him  compensation 
for  use  of  the  land.  Where  the  plaintiff  was  enjoined  from 
building  a  stable  he  was  allowed  to  recover  for  injury  to 
his  cattle  by  being'  without  shelter,  and  for  the  decreased 
supply  of  milk.('') 

Where  the  injunction  restrained  the  collection  or  pay- 
ment of  a  debt,  interest  on  the  amount  of  the  debt  can- 
not be  recovered  unless  for  some  reason  no  interest  can 
be  recovered  from  the  debtor  upon  the  debt,  as  for 
instance  through  his  insolvency,(^)  or  because  he  has  paid 
the  money  into  court  pending  the  injunction  ;(^)  any 
hardship  to  the  plaintiff  through  failure  to  get  his  money 
is  too  remote.  Where  the  injunction  restrained  the 
taking  possession  of  property,  which  was  destroyed  by 


C")  Mullert'.  Fern,  35  la.  420.  The  burden  is  here  upon  the  plaintiff  to 
show  due  diligence  in  seeking  other  employment,  for  he  must  show  that  he 
was  damaged  ;  the  case  differs  from  an  action  on  a  contract  of  service,  where 
it  is  for  the  defendant  to  show  why  he  should  not  pay  the  amount  named  in 
the  contract. 

(•')  Gear  v.  Shaw,  i  Pin.  (Wis.)  608. 

0  Chicago  C.  Ry.  Co.  v.  Howison,  86  111.  215. 

(')  P2(l wards  v.  Edwards,  31    111.  474. 

('•)  Lange  7/.  Wagner,  52  Md.  310. 

(')  Derry  Bank  2/.  Heath,  45  N.  H.  524;  but  see  semble  contra,  Staples  v. 
White,  88  Tenn.  30. 

(")  Bullock  V.  Ferguson,  30  Ala.  227. 
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the  possessor  pending  the  injunction,  it  has  been  held 
that  the  value  of  the  property  may  be  recovered  in  an 
action  on  the  bond.C)  Where  the  injunction  restrained 
the  plaintiff  from  cutting  timber  on  certain  land,  the  de-  '*^§^of 
fendant,  in  an  action  on  the  bond,  may  show  that  the 
plaintiff  had  no  title  to  the  land  and  no  right  to  cut 
timber  on  it.(^)  The  plaintiff  was  enjoined  from  build- 
ing a  railroad  to  his  works  ;  pending  the  injunction  he 
sold  the  works.  In  an  action  on  the  bond  it  was  held 
that  he  could  not  recover  the  amount  by  which  the  cost 
of  building  the  road  would  be  increased  because  of  the 
delay  ;  but  that  if  he  had  retained  the  property  and  built 
the  road,  he  could  have  recovered  any  increase  in  cost 
caused  by  the  injunction. (") 

§  686.  Bail  bonds.— In  an  action  upon  a  bail  bond, 
given  to  the  sheriff  to  secure  the  release  of  a  debtor,  the 
measure  of  damages  is  the  amount  of  the  judgment  upon 
the  debt,('^)  but  the  defendant  may  show  that  at  the 
time  of  the  breach  the  debtor  was  insolvent. (*")  In  a 
suit  upon  a  poor  debtor's  bond,  the  damages  will  be 
the  amount  of  the  judgment  and  the  costs  of  the  action 
in  which  it  was  given,  with  the  interest  thereon. C)  The 
same  is  the  measure  on  a  prison-bounds'  bond  in  Vir- 
ginia. (^) 

§  687.  Arbitration  bonds. — In    an    action  upon  a  bond 

(")  Barton  v.  Fisk,  30  N.Y.  166  ;  contra,  Cummings  v.  Mugge,  94  111.  186. 

C")  Jenkins  v.  Parkhill,  25  Ind.  473. 

if)  Morgan?'.  Negle)',  53  Pa.  153. 

(<•)  New  Haven  Bank  v.  Miles,  5  Conn.  587. 

{f)  Sargent  v.  Pomroy,  33  Me.  388  ;  Kellogg  v.  Manro,  9  Johns.  300 ; 
Brown  7/.  Paxton,  19  Up.  Can.  Q.  B.  426.  Contra,  Hall  v.  White,  27  Conn. 
488 ;  Kerr  v.  Fullarton,  10  Up.  Can.  C.  P.  250 ;  M'Kenzie  v.  Marsh,  2  Kerr 
(N.  B.)  629. 

(0  Richards  v.  Morse,  36  Me,  240;  see,  also,  Houghton  v.  Lyford,  39  Me. 
267. 

(^)  McGuire  v.  Pierce,  9  Gratt.  167. 
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to  abide  the  award  of  arbitrators,  the  measure  of  dam- 
ages is  the  amount  of  the  award,  if  a  pecuniary  award 
was  made,(*)  even  though  the  authority  of  the  arbitra- 
tors was  revoked  by  the  defendant,  one  of  two  debtors, 
after  the  testimony  was  in  and  pending  the  decision. C") 
Where  the  award  required  security  to  be  given  at  once, 
^yi,  and  the  money  paid  in  instalments,  the  plaintiff  upon  a 
failure  to  give  security,  may  at  once  recover  the  whole 
amount  of  the  award. ('')  When  the  bond  was  to  abide 
an  award  as  to  a  disputed  boundary  line,  it  was  held  that 
the  plaintiff  could  recover  the  expenses  incurred  in  de- 
fending a  suit  in  equity  brought  by  the  defendant  to  set 
aside  the  award.  ('^) 

§  688.  Appeal  bonds. — Where  a  judgment  for  the  re- 
covery of  land  is  appealed  from,  the  measure  of  dam- 
ages in  an  action  upon  the  appeal  bond  includes  the  value 
of  the  use  of  the  premises  pending  the  appeal.  C")  Where 
a  judgment  for  the  sale  of  property  was  appealed  from, 
the  plaintiff  in  an  action  on  the  bond  may  recover  interest 
on  the  amount  that  would  have  been  realized. (^)  If  the 
property  has  depreciated  in  value  pending  the  appeal,  the 
amount  of  the  depreciation  can  be  recovered ;  but  rents 
collected  by  the  defendant  cannot  be  recovered.  (^)  Where 
an  order  appointing  a  receiver  of  property  was  appealed 
from,  and  the  owner  sold  the  property  pending  the  ap- 


(*j  Shroyer  v.  Bash,  57  Ind.  349. 

CO  Hatheway  v.  Cliff,  2  All.  (N.  B.)  267. 

(0  Bond  V.  Bond,  16  Up.  Can.  C.  P.  327. 

(')  Henry  v.  Davis,  123  Mass.  345. 

(•)  Cahall  V.  Citizens'  M.  B.  Assoc,  74  Ala.  539.  Contra  on  a  bond 
given  in  the  form  required  in  the  U.  S.  Courts,  if  not  recovered  in  the  original 
action  :  Burgess  v.  Doble,  149  Mass.  256. 

(0  Jenkins  v.  H.iy,  28  ATd.  547. 

(")  Cook  V.  Marsh,  44  III.  178. 
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peal,  the  value  of  the  property  at  the  time  of  the  appeal 
is  the  measure  of  damages.  ('') 

In  Vermont,  where  an  appeal  was  taken  in  an  action 
to  recover  a  debt,  it  was  held  that  the  plaintiff  could  re- 
cover compensation  for  damage  to  his  chance  of  collect- 
ing the  debt,  to  be  determined  by  proof  of  amount  of 
the  appellant's  property  from  the  time  of  the  appeal  to 
final  judgmentC")  The  plaintiff  brought  an  action  of 
quo  warranto  against  the  defendant,  who  had  usurped 
an  office  to  which  the  plaintiff  was  elected.  Judgment 
having  been  given  for  the  plaintiff,  the  defendant  ap- 
pealed and  gave  a  bond.  In  an  action  upon  the  bond, 
after  the  appeal  had  been  dismissed,  it  was  held  that 
the  plaintiff  in  an  action  upon  the  bond  could  re- 
cover the  amount  of  salary  received  by  the  defendant 
pending  the  appeal. C)  The  appeal  bond  in  the  United 
States  courts  binds  the  obligors  to  pay  the  amount  of  the 
judgment,  up  to  the  penalty  of  the  bond.r*') 

§  689.  Replevin  bonds. — In  debt  on  a  replevin  bond  con- 
ditioned to  pay  all  such  damages  as  the  defendants  in 
the  action  should  recover,  the  measure  of  damages  is  the 
judgment  in  the  replevin  suit.C")  Though  the  suit  was 
not  entered  in  court,  the  defendant,  in  an  action  upon  the 
bond,  may  show  that  the  title  to  the  property  replevied 
was  in  himself ;  and  in  that  case  only  nominal  damages 
can  be  recovered.  (^)     So  it  may  be  shown  that  the  action 


(")  Everett  7/.  State,  28  Md.  190. 
(^)  McGregor  z/.  Balch,  17  Vt.  562. 

('')  U.  S.   V.  Addison,  6  Wall.  291.     So  in  an  action  of  quo  warranto : 
Nichols  V.  MacLean,  loi  N.  Y.  526 ;  People  v.  Nolan,  loi  N.  Y.  539. 

(^)  Sessions  v.  Pintard,  18  How.  106.     So  in  Illinois:  Stella  v.  Lovejoy, 

125  n.  352. 

{')  Kenley  v.  Commonwealth,  6  B.    Mon.   583;  Karthaus  v.  Owings,  6  H. 
&  J.  134  ;  Claggett  v.  Richards,  45  N.  H.  360. 

(0  Wallace  t'.  Clark,  7  Blackf.  298  ;  Jones  v.  Smith,  79  Me.  452. 
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of  replevin  failed  merely  because  it  was  prematurely 
brought. C)  So,  in  a  suit  against  the  surety  on  a  bond 
given  in  an  action  of  detinue,  the  condition  of  which  had 
been  broken  by  the  plaintiff  in  that  action  submitting  to 
a  nonsuit,  the  fact  that  he  was  the  owner  of  the  property 
sued  for,  though  no  defense  to  the  action  on  the  bond, 
goes  in  reduction  of  the  damages. ('') 

A  common  form  of  replevin  bond  is  conditioned  to 
pay  the  value  of  the  property  replevied.  The  measure  of 
damages  in  a  suit  upon  such  a  bond  is  the  value  of  the 
property  at  the  time  and  place  of  taking  without  regard 
to  a  subsequent  fall  of  value.('')  Damages  may  be  re- 
covered for  the  unlawful  taking,  though  not  assessed 
in  the  replevin  suit.C^)  In  Indiana,  when  the  replevin 
bond  is  forfeited,  the  statute  authorizes  the  defendant  (in 
replevin)  to  recover,  in  a  suit  on  the  bond,  such  sum  as 
shall  be  just  and  equitable  ;  and  if  the  plaintiff  recover, 
he  shall  in  like  manner  recover  damages  for  the  deten- 
tion of  the  goods  and  chattels.  An  effort  was  made  un- 
der this  statute  to  obtain  for  the  defendant  in  replevin, 
an  allowance  for  his  counsel  fees  and  time  lost  in  attend- 
ance on  court  in  the  replevin  suit  ;  but  it  was  denied.^ 
The  limit  of  recovery  against  the  sureties  being  the 
penalty,  that  is  the  measure  of  recovery  if  the  property  is 
of  greater  value.  (' ) 

A  detinue  bond  is  similar  to  a  replevin  bond.  In  an 
action  on  such  a  bond  it  was  held  that  the  plaintiff  could 

'  Davis  V.  Crow,  7  Blackf.  129. 

(")  Davis  V.  Hardinj^,  3  All.  302. 

('')  Savage  v.  Gunter,  32  Ala.  467. 

(')  Washington  Ice  Co.  z/.  Webslcr,  125  U.  S.  426. 

('')  Washington  Ice  Co.  z.  Webster,  62  Me.  341  ;  see,  also,  Woodburn  v. 
Cogdal,  39  Mo.  222  ;  Lutes  v.  Alpaugh,  23  N.  J.  L.  165.  So  on  detinue 
bond  :  Hudson  ?/.  Young,  25  Ala.  376. 

(';  Hcfford  v.  Alger,  i  Taunt.  218  ;  Sweeney  v.  Lomme,  22  Wall.  208. 
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not  recover  for  loss  of  time  and  hotel  bills  paid  in  pro- 
curing sureties  on  the  bond,  and  in  attending  the  trial  of 
the  case.('') 

§  690.  Value  of  property  when  to  be  estimated. — Under 
the  judgment  for  a  return  the  same  question  arises,  which 
we  have  already  examined,  as  to  the  time  when  the 
value  should  be  computed  :  whether  at  the  time  of 
the  replevin,  or  the  highest  price  down  to  the  time 
of  the  trial.  It  has  been  suggested  in  New  York,^ 
that  the  former  period  is  to  furnish  the  rule.  In  an 
action  of  debt  on  a  replevin  bond  in  Massachusetts, 
the  original  plaintiffs  having  been  defeated,  but  refusing 
to  restore  the  goods  on  the  writ  of  restitution,  the  ques- 
tion was  considered  whether  the  value  of  the  goods 
should  be  computed  at  the  valuation  in  the  replevin 
bond ;  the  actual  value  of  the  property  at  the  time  of 
the  service  of  the  replevin  writ ;  at  the  time  of  the  ver- 
dict rendered  ;  or  at  the  time  of  the  demand  made  under 
the  writ  of  restitution  :  it  seems  from  the  report  that  the 
property  at  the  time  was  still  in  the  possession  of  the 
defendant ;  and  the  latter  was  held  the  true  rule.'  And 
the  same  rule  was  followed  in  Maine,  where  the  property 
had  increased  in  value.  (^) 

§  691.  Destruction  of  property  before  payment. — *  In  a 
case  in  New  York,  it  was  decided  in  a  suit  on  the  replevin 
bond,  that  the  non-return  of  the  property  was  excused 
by  its  inevitable  destruction  before  judgment.*  This  de- 
cision was  based  on  the  old  rule  that  if  the  condition  of 
a  bond  became  impossible  by  the  act  of  God,  the  penalty 

'  Brizsee  v.  Maybee,  21  Wend.  144.       Jenkins,  3  Sandf.  614.     In  Maine,  see 
'  Swift  71.  Barnes,  16  Pick.  194.     See     Howe  v.  Handley,  28  Me.  241. 
this  case  commented  on   in  Suydam  v.         ^  Carpenter  v.  Stevens,  12  Wend.  589.. 


(")  Foster  v,  Napier,  74  Ala.  393. 

C')  Washington  Ice  Co.  v.  Webster,  62  Me.  341. 
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is  saved/  But  it  seems  contrary  to  principle,  and  has 
been  expressly  disapproved  of.*  As  between  parties  to 
a  contract,  it  seems  very  reasonable  that  all  interested  in 
its  execution  should  bow  to  the  superior  power  which 
renders  its  performance  impossible.  But  it  cannot  be 
tolerated  that  a  wrong-doer  should  be  excused  by  any 
subsequent  accident.  Nor  do  the  analogies  of  the  law 
justify  any  such  decision.  In  trover  or  trespass  for 
goods  after  the  conversion  or  trespass  was  complete,  the 
party  in  fault  would  certainly  never  be  admitted  to  ex- 
cuse himself  by  alleging  that  the  property  had  perished 
in  his  hands  without  his  fault.  The  court  appears  rather 
to  have  looked  to  the  technical  form  of  the  action  than 
to  the  substantial  justice  of  the  case.**  f*) 

In  Walker  v.  Osgood  (^)  it  appeared  that  the  property, 
a  horse,  had  been  replevied  by  one  who  claimed  to  be 
owner  from  a  sheriff  who  seized  it  as  the  property  of  an- 
other. In  an  action  upon  the  replevin  bond  by  the 
sheriff,  who  had  succeeded  in  the  replevin  suit,  the  claim- 
ant was  held  excused  by  showing  that  the  horse  had  died 
without  his  fault ;  for,  the  court  said,  he  had  as  good 
right  to  litigate  his  claim  as  the  attaching  creditor. 

§  692.  Official  bonds. — *  The  questions  examined  in  the 
chapter  upon  the  measure  of  damages  in  suits  against 
public  officers  may  arise,  as  in  the  instances  which  we 
have  considered,  in  suits  brought  by  the  aggrieved  party 
against  the  officer  directly  ;  or  otherwise,  on  the  bond, 
given  by  him  for  the  faithful  discharge  of  his  duty ;  or, 
again,  they  may  be  brought  against  the  sureties  of  the 
officer.     In  the  case  of  the  suit  being  brought  on  the 

'  2  Black.  Com.  341.  '  Suydam  v.  Jenkins,  3  Sandf.  614. 


(•)  See  Hinkson  v.  Morrison,  47  Iowa  167. 
(*>)  53  Me.  422. 
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bond,  much  depends  on  the  form  of  the  instrument  and 
the  statute  under  which  it  is  given.  So,  in  Ohio,  an  ac- 
tion of  debt  being  brought  on  a  sheriff's  bond  for  neglect 
to  sell  property  levied  on,  the  rule  of  damages  was  held 
to  be  the  value  of  the  property,  and  not  the  amount  of 
the  judgment,  and  execution  was  only  allowed  to  issue 
for  the  former  sum,  the  language  of  the  statute  under 
which  the  bond  was  given  being,  that  "  execution  might 
issue  for  such  sum  as  it  might  be  ascertained  would  be 
sufficient  to  mde7nnify  the  person  so  suing."  '  **  So,  in  an 
action  against  the  sheriff^s  sureties  for  an  escape,  the  de- 
fendants are  liable  only  for  the  damages  (to  the  extent 
of  the  penalty)  actually  sustained  through  that  officer's 
breach  of  duty.  The  plaintiff  is  not  entitled  as  of  course 
to  the  amount  of  his  judgment  against  the  escaped 
debtor.  (•'^) 

In  an  action  of  debt  upon  a  sheriff's  bond,  at  common 
law,  the  whole  penalty  would  be  recoverable  ;  but,  by 
statute  in  many  of  the  States,  no  greater  recovery  can  be 
had  than  the  actual  damage  done.(^)  In  some  of  the 
States,  judgment  is  rendered  for  the  full  amount,  but 
execution  issues  only  for  the  plaintiff's  damage  proved-^") 
In  a  suit  upon  a  bond  given  under  a  provision  of  a  stat- 
utory enactment  in  Maine,  for  a  breach  of  its  condition, 
where  a  default  was  submitted  to,  it  was  held  that  the 
damages  were  to  be  assessed  by  the  court  and  not  by  the 
jury  ;  and  the  amount  was  the  actual  damage  sustained 
by  such    breach. C^)      So   in   Pennsylvania.(')      And    in 

'  State  V.  Myers,  14  Ohio  538. 

(»)  State  V.  Johnson,  i  Ind.  158. 
C")  So  in  Georgia :  Taylor  v.  Johnson,  17  Ga,  521, 

(*=)  In  Iowa  :  Nelson  v.  Gray,  2  Greene  397  ;  see,  also,  Cameron  v.  Boyle, 
2  Greene  154. 

{^)  Clifford  V.  Kimball,  39  Me.  413. 
C)  Commonwealth  v.  Allen,  30  Pa.  49. 
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Maryland,  in  a  suit  on  a  guardian's  bond,  it  was  held 
that  the  actual  loss  suffered  by  the  plaintiffs  furnished 
the  measure  of  damages.('') 

In  an  action  by  the  sheriff  on  the  undertaking  or  bond 
given  to  him  on  the  arrest  of  a  party  for  a  tort  in  a  civil 
action,  in  which  action  judgment  has  been  obtained  and 
the  execution  thereon  returned  unsatisfied,  the  measure 
of  the  sheriff's  damages  \s,pr777ta  facte,  the  amount  of  the 
original  bail  which  is  thQ  prima  facie  measure  of  the  re- 
covery to  which  also  the  plaintiff  in  the  original  action  is 
entitled  against  him.(^) 

§  693.  Actions  against  sureties. — *  In  a  case  in  Massachu- 
setts, brought  against  the  sureties  of  a  constable's  bond, 
where  the  breach  assigned  was  an  illegal  levy,  and  it  ap- 
peared doubtful  whether  all  the  property  in  question  was 
taken  colore  officii,  a  verdict  being  taken  for  the  penalty 
of  the  bond,  the  court  said  :  "  If  it  appears  that  any  of 
the  property  was  taken  by  color  of  office,  as  it,  no  doubt, 
does  here,  that  shows  an  official  misfeasance,  which  is  a 
breach  of  the  bond,  and  entitles  the  plaintiff  to  judgment 
as  for  such  breach.  But  when  it  comes  to  the  assess- 
ment of  damages,  and  it  is  open  to  question  whether  the 
trespass,  for  which  judgment  was  recovered  in  the  action 
of  trespass,  was  done  by  color  of  office,  it  will,  no  doubt, 
be  competent  to  the  court  or  jury  who  assess  the  damages, 
to  ascertain  what  portion  of  the  property  was  so  taken  ; 
for  it  is  that  part  only  which  is  in  question  in  this  suit." 
It  was  also  held  that  the  fact  that  the  goods  levied  on 
had  been  mortgaged  by  a  previous  owner  before  the  levy, 
and  that  they  had  been  delivered  by  the  constable  to  the 
mortgagee  on  his  demand,  was  no  defense  to  the  action  ; 


(•)  State  V.  Bishop,  24  Md.  310. 

C'j  Willct  ?'.  Lassalle,  19  Abb.  Pr.  272. 
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but  that,  upon  a  hearing  in  equity,  this  evidence  would 
be  admissible  in  reduction  of  damages.'  ^^' 

§  694.  Miscellaneous  bonds.— In  an  action  on  a  seques- 
tration bond,  the  plaintiff,  in  addition  to  the  rents,  may 
recover  expense  and  inconvenience  of  removal.^)  A 
commissioner  to  construct  a  drain  filed  a  bond,  and 
collected  the  assessment  for  building  it ;  but  he  failed 
to  complete  the  drain.  In  an  action  on  the  bond  it  was 
held  that  the  measure  of  damages  was  the  amount  re- 
quired to  complete  the  drain. (^)  In  an  action  on  a  bond 
given  by  an  administrator  upon  obtaining  a  license  to 
sell  real  estate,  the  measure  of  damages  is  the  amount 
of  the  proceeds  of  the  sale  not  accounted  for  by  the 
administrator,  and  the  costs  of  proceedings  to  compel 
him  to  account,  but  not  counsel  fees  paid  in  such  pro- 
ceedings. (") 

'  City  of  Lowell  v.  Parker,  10  Met.  277  ;   Gerrish  71.  Edson,   i  N.  H.  82  ; 

309,  315.     For  cases   in   other  States,  Webster   v.    Quimby,    8    N.    H.    382  ; 

see  State  Treasurer  z'.  Weeks,  4  Vt  215  ;  Bruce    v.   Pettengill,    12    N.    H.    341; 

Governor  v.   Matlock,   i    Hawks  425  ;  Peverly    v.     Sayles,    10    N.    H.    356  ; 

Duncan    v.    Klinefelter,   5   Watts  141  ;  Sawyer    ?'.    Whittier,    2    N.    H.    315  ; 

Hazard  v.  Israel,  i  Binn.  240;  Shewel  Sanborn    v.    Emerson,    12    N.    H.   57; 

V.  Fell,  3   Yeates  17  ;    s.  c.  4   Yeates  Richards   v.   Gilmore,   11  N.   H.  493  ; 

47  ;  Eaton  v.   Ogier,  2  Me.  46  ;  Riggs  Runlett  v.  Bell,  5  N.  H.  433  ;   Perkins 

V.  Thatcher,     i     Me.    68  ;    Gibson   v.  v.  Thompson,  3   N.  H.  144  ;   Cady  v. 

The  Governor,  II  Leigh  600  ;  Brugh  z'.  Huntington,   i  N.    H.   138;    Taylor  7/. 

Shanks,  5  Leigh  598  ;  Rootes  v.  Stone,  Commonwealth,  3    Bibb  356  ;   Ackley 

2   Leigh  650  ;   Smith   v.    Hart,   2   Bay  v.  Chester,  5  Day  221. 
395  ;    Patten   v.    Halsted,    i    N.  J.   L. 


(")  Blum  V.  Gaines,  57  Tex.  135. 
(•>)  Smith  7/.  State,  117  Ind.  167. 
(")  Mann  v.  Everts,  64  Wis.  372. 
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§  695.  The  face  value  recoverable. — *The  subject  of  ne- 
gotiable paper  is  so  amply  discussed  in  the  various  treat- 
ises devoted  to  this  particular  branch  of  the  law,  that  it 
will  only  be  necessary  for  us  in  this  place  to  take  a  brief 
view  of  the  general  principles  regulating  the  compensa- 
tion awarded  for  the  breach  of  contracts  of  this  class.** 

When  recovery  can  be  had  upon  a  negotiable  instru- 
ment, the  amount  of  recovery  is  the  face  value  of  the 
instrument,  without  regard  to  the  amount  actually  paid 
for  it  by  the  holder. C")  The  case  of  a  pledgee  presents 
an  exception  to  this  general  rule,  which  will  be  consid- 
ered later.  In  Massachusetts  the  anomalous  doctrine 
prevails  that  in  a  suit  between  the  original  parties,  if 
the  consideration  of  a  note  is  inadequate,  or  fails  in 
part,  the  amount  equitably  due  may  be  recovered  in  an 
action  upon  the  note.(^)     So  where   a  note  was  given 

(•)  Murphy  v.  Lucas,  58  Ind.  360;  Murray  v.  Judah,  6  Cow.  484  ;  Deas  v. 
Harvie,  2  Barb.  Ch.  448 ;  Croft  v.  Bunster,  9  Wis.  503. 

('';  Sanger  v.  Cleveland,  10  Mass.  415  ;  Daggett  v.  Daggett,  8  Cush.  520. 
(374) 
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for  the  purchase  of  a  horse,  which  proved  to  be  unsound, 
the  court  deducted  from  the  amount  of  the  note  the  dif- 
ference in  value  of  the  horse  if  he  had  been  sound  and 
as  he  actually  was.(*) 

§  696.  Interest. — *  In  actions  brought  on  promises  to 
pay  a  liquidated  sum  of  money,  as  on  promissory  notes 
or  bills,  where  no  question  arises  as  to  the  currency  or 
rate  of  exchange,  the  rule  of  damages  is  a  fixed  and  ar- 
bitrary one.  It  is  identical  with  the  rate  of  legal  inter- 
est. The  actual  damages  may  be  much  greater;  the  non- 
performance of  the  obligation  may  have  occasioned  the 
greatest  distress,  nay,  even  extreme  positive  loss  ;  it  may 
have  produced  actual  insolvency.  These  remote  results 
the  law,  however,  does  not  investigate.C*)  It  takes  the 
rate  of  interest  as  the  measure  of  damages  ;  and  so,  says 
Pothier,  "  as  the  different  damages  which  may  result 
from  the  failure  to  perform  this  kind  of  obligation  vary 
infinitely,  and  as  it  is  as  difficult  to  foresee  as  to  excuse 
them,  it  has  been  found  necessary  to  regulate  them  as  by 
a  species  of  penalty,  and  fix  them  at  a  precise  sum."'('")** 

§  697.  Interest  by  the  civil  law. — *  With  this,  the  general 
language  of  the  modern  civil  law  accords.  The  damages 
resulting  from  the  non-performance  of  contracts  to  pay 
money  are  limited  to  the  infliction  of  interest.  "  Inter- 
est," says  Domat,*  "is  the  name  applied  to  the  compen- 
sation which  the  law  gives  to  the  creditor  who  is  entitled 
to  recover  a  sum  of  money  from  his  debtor  in  default." 
So,  too,  the  Roman  law  :  In  bona;  Jidei  contractibtis 
usurcE  ex  mora  debentur* 

'  Traite  des  Oblig.,  part  i,  ch.  ii,  art.         '  L.    32,   §  2,   Ff.   Deusur.  ;  propter 
3,  170.  moram.     L.  17,  §  3,  in  fine  eodem. 

''  Liv.  iii,  tit.  v,  §  I. 

(")  Davis  V.  Elliott,  1 5  Gray  90. 

C*)  Lewis  V.  Lee,  1 5  Ind.  499. 

0  Heyman  v.  Landers,  12  Cal.  107. 
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These  principles,  equally  recognized  by  our  system, 
are  embodied  in  the  French  Code  by  a  positive  pro- 
vision,' the  correctness  of  which  is  thus  supported  and 
expounded  by  one  of  the  ablest  commentators  on  that 
law  : 

"It  is  certain  that  the  non-payment  of  money  when  due  may 
cause,  and  often  actually  causes,  the  creditor  loss  much  beyond 
the  legal  interest  on  the  sum.  For  want  of  the  funds  on  the 
receipt  of  which  his  calculations  are  made,  he  may  have  been 
compelled  to  borrow,  himself,  and  to  submit  to  the  exactions  of 
the  usurer.  He  may  have  been  prosecuted,  in  a  manner  calcu- 
lated to  destroy  his  credit.  He  may  have  been  ejected  from  his 
property  ;  have  become  bankrupt ;  his  house  may  have  gone  to 
ruin  for  want  of  repair.  He  may  have  lost  highly  advantageous 
bargains. 

"  But  how  are  we  to  distribute  these  losses  according  to  their 
real  cause,  and  fix  on  those  which  should  be  imputed  to  the 
party  in  default  ?  How  is  any  equitable  valuation  to  be  made  of 
them  ?  Add  to  this,  that  the  non-payment  of  money  is  the  most 
common  of  all  cases  which  give  rise  to  damages,  and  we  shall 
perceive  that  the  peace  of  society  would  be  harassed  by  this 
infinite  multitude  of  settlements,  and  the  litigation  that  would 
result  from  them. 

"  The  law  prevents  this,  by  declaring  that  the  damages  shall 
never  exceed  legal  interest  from  the  day  that  payment  becomes 
due  ;  and  this,  which  is  a  species  of  forfeiture,  may  often  be  ad- 
vantageous to  the  creditor. 

"  Whatever  may  be  the  damage  that  he  has  suffered  by  the 
delay  in  receiving  his  funds,  whether  the  debtor  was  animated 
by  malicious  or  even  fraudulent  motives,  the  creditor  cannot,  it 
is  true,  demand  any  other  compensation  than  legal  interest  on 
his  demand.  But,  on  the  other  hand,  he  is  not  required  to 
prove  the  damages  that  the  delay  may  have  caused.     And  this 

'  Dans  les  obligations  qui  se  !)ornent  Ces  dommages  et  int6rets  sent  dus, 

?u  paicment  d'une  certain  somme,  les  sans  que  le  crcancier  soit  tenu  de  justi- 

dommages  et  intcrets  resultants  du  re-  fier  d'aucune  perte. 

tard    dans    I'exd-cution    ne    consistent  lis  ne  sont  dus  que  du  jour  de  la  de- 

jamais  que  dans  la  condamnation  aux  mande,  except^  dans  les  cas  on  la  loi 

inttrets  fix6s  par  la  loi,  sauf  les  rC'gles  les  fait  courir  de  jilein  droit.     Code  C. 

particulicres  au  commerce  ct  au  cauti-  Art.  11 53. 
onnenicnt. 
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provision,  which  fixes  the  measure  of  damages  for  non-payment 
of  money  at  legal  interest,  is  founded  on  a  principle  of  equity. 

"  In  cases  of  the  non-performance  of  other  contracts,  the  party 
in  default,  as  the  lessee  who  violates  his  contract  of  letting,  or 
the  architect  who,  by  his  negligence,  causes  the  destruction  of  a 
house,  must  be  fully  apprised  of  the  nature  of  the  loss  that  may 
result  from  the  non-performance  of  his  duty  ;  whereas  with 
money  it  is  different. 

"  On  the  contrary,  the  engagement  to  pay  a  sum  of  money  has 
no  precise  relation  to  any  particular  damage;  it  is  impossible  to 
know  what  will  result  from  its  non-payment ;  it  is  impossible  to 
see  what  the  creditor  will  lose,  or  how  much  he  will  lose  ; 
whether  he  will  be  compelled  to  borrow — whether  he  will  be 
driven  from  his  house  and  reduced  to  bankruptcy — whether  his 
business  or  his  credit  will  suffer  ;  it  is  impossible  to  predict  any 
one  event  among  the  thousand  which  are  possible,  and  which 
depend  upon  the  situation  of  the  creditor's  affairs. 

"  Money  being  the  common  measure  of  all  things,  has  not,  like 
other  things,  any  peculiar  function.  It  takes  the  place  of  all 
other  things.  The  loss  experienced,  then,  by  those  who  are  not 
paid  at  maturity  is  as  diversified  as  the  use  that  they  might 
make  of  the  money,  and  as  unforeseen  as  the  wants  from  which 
the  injury  might  arise.  They  are,  in  regard  to  the  debtors,  like 
fortuitous  cases,  impossible  to  foresee,  and  which  for  this  reason 
their  obligation  does  not  embrace."  ' 

And  it  should  be  borne  in  mind,  as  Pothier  also  well 
remarks,  that  if,  on  the  one  hand,  the  creditor  cannot  re- 
cover anything  beyond  the  legal  interest,  so,  on  the  other 
hand,  he  is  not  put  to  any  proof  of  damage  whatever.' 
It  is  an  arbitrary  assessment  of  damages,  in  the  nature  of 
the  Lex  Aquilia  of  the  Roman  system.  He  can,  it  is 
true,  recover  but  the  legal  rate  of  interest  ;  but  then,  on 
the  other  hand,  he  might,  in  fact,  not  have  been  able  to 
gain  any  interest  whatever  during  the  time  he  has  been 
deprived  of  his  funds.** 

'  Touillier,  vol.  VI,  liv.  3,  tit.  3,   ch.  money,  are  called  interest.    The  credit- 

iii.   Del'Efifetdes  Obligations,  2'io ei seq.  or  is   entitled  to  these  damages  without 

■^  So  says  the  civil  code  of  Louisiana,  proving  any  loss,  and  whatever  loss  he 

"  The  damages  due   for  delay  in   the  may  have  suffered,  he  can  recover  no 

performance  of   an    obligation  to    pay  more."     Art.   1935. 


^yS  ACTIONS    UPON    NEGOTIABLE    INSTRUMENTS.       §  698. 

§  698.  Interest  not  formerly  allowed, — *  "  It  is  a  dictate 
of  natural  justice  and  the  law  of  every  civilized  country, 
that  a  man  is  bound  in  equity  not  only  to  perform  his 
engagements,  but  also  to  repair  all  the  damages  that  ac- 
crue naturally  from  their  breach.  Hence,  every  na- 
tion, whether  governed  by  the  civil  or  the  common  law, 
has  established  a  certain  common  measure  of  reparation 
for  the  detention  of  money  not  paid  according  to  con- 
tract, which  is  usually  calculated  at  a  certain  and  legal 
rate  of  interest."^  Such  is  the  language  of  the  Su- 
preme Court  of  the  United  States ;  but  is  to  be  taken 
with  much  allowance.  The  thunders  of  the  early  church* 
were  levelled  against  interest  and  usury  indiscriminately  ; 
and  up  to  the  time  of  Henry  VI 1 1.,  as  we  are  told  by 
Lord  Mansfield,'  "  all  interest  on  money  lent  was  prohib- 
ited by  the  common  law,  as  it  is  now  in  Roman  Catholic 
countries."'  This  statute  simply  provided  that  none 
should  take  for  any  loan  or  commodity  above  the  rate 
of  ten  pounds  for  one  hundred  pounds  for  one  whole 
year,  which  rate  was  reduced  to  five  per  cent,  by  a  subse- 
quent statute,  passed  in  the  reign  of  Queen  Anne.'  ** 
The  tendency  of  enlightened  modern  opinion  is  in  favor  of 
leaving  the  whole  matter  to  be  regulated  by  contract,  and 
this  has  led  in  England,  Massachusetts,  and  elsewhere 
to  the  repeal  of  the  old  statutes  against  usury  ;  the  law 
merely  providing  a  rate  to  be  applied  in  the  absence  of 
express  contracts. 

§  699.  Now  universally  allowed. — Interest  is  now  every- 

'  Curtis  T.    Innerarity,  6  How.  146,  pent  :    nummus    nummum    non    parit. 

154.  The  hostility  of  the  church  was  founded 

■■' See  Voltaire's  article, /«//r<?/,  in  the  on   the    prohibition  in  the  Old    Testa- 

Dictionnaire   Philosophique,    where  he  ment,  "  Thou  shalt  not  lend  upon  usury 

represents    a   Jansenist    Abb6    remon-  to  thy  brother. "     Deut.  xxii.  19,  20. 

stratinpwith  a  Dutch  merchant  against  "  Lowe  7:  Waller,  Uoup.  736,  740. 

taking    interest  :    Prenez    parde  ;    vous  ■*  See  also  Robinson  t.  Bland,  2  Burr, 

vous  damncz  ;  rar).cent  nc  peut  produire  1077,  1086. 

de   I'argent — nc  {jcut  pro<luirc  dc   I'ar-  '■  12  Anne,  Stal.  2,  c.  xvi. 
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where  regarded  as  the  proper  measure  of  damages  for 
the  non-payment  of  bills  and  notes.  In  the  United 
States  it  seems  that  a  jury  should  be  instructed  to  give 
interest,  on  the  same  principle  on  which  they  are  in- 
structed to  give  the  market  value  of  goods  or  the  mar- 
ket price  of  the  hire  of  an  article,  for  interest  is  the  mar- 
ket price  of  the  hire  of  the  use  of  money, (")  and  that  is 
in  fact  the  rule  universally  adopted. C") 

§  700.  Foreign  bills — Re-exchange. — *  If  a  bill  of  ex- 
change be  properly  an  inland  bill,  and  if  there  be  no  dif- 
ference between  the  currency  or  rate  of  exchange  at  the 
time  and  place  where  the  bill  is  drawn  and  the  time  and 
place  where  it  is  payable,  then  the  measure  of  damages 
is  the  same  as  that  in  regard  to  notes  ;  but  in  regard  to 
foreign  bills  of  exchange  generally,  the  question  becomes 
more  complicated  by  the  introduction  of  the  element  of 
re-exchange. 

The  general  rule  is,  that  the  holder  of  a  bill  protested 
for  non-payment  is  entitled  to  the  amount  of  the  bill, 
re-exchange,  and  charges.(*') 

"Re-exchange,"  says  Mr.  Chitty,'  "  is  the  exchange  incurred 
by  the  bill  being  dishonored  in  a  foreign  country  in  which  it  is 
payable  and  returned  to  the  country  in  which  it  is  made  or  in- 
dorsed, and  there  taken  up.  The  amount  of  it  depends  on  the 
course  of  the  exchange  between  the  countries  through  which  the 
bill  has  been  negotiated.  It  is  not  necessary  for  the  plaintiff  to 
show  that  he  has  paid  the  re-exchange  ;  it  suffices  if  he  be 
liable  to  pay  it ;  but  if  the  jury  find  that  there  was  not  at  the 

'  Bills,  684. 


(»)  See,  per  Spencer,  Senator,  Rensselaer  Glass  Factory  v.  Reid,  5  Cow. 
587,  610. 

(^)  See  chap.  x. 

0  In  re  Gillespie,  16  Q.  B.  D.  702.  When  necessary,  notice  of  protest 
may  be  sent  by  a  special  messenger,  and  the  cost  recovered.  Pearson  v. 
Crallan,  2  Smith  404. 
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time  any  course  of  re-exchange  between  the  two  foreign  places, 
then  no  re-exchange  is  recoverable."  ' 

"  By  re-exchange,"  says  Mr.  Justice  Story,  "  is  meant  the  amount 
for  which  a  bill  can  be  purchased  in  the  country  where  the  ac- 
ceptance is  made,  drawn  upon  the  drawer  or  indorser,  in  the 
country  where  he  resides,  which  will  give  the  holder  of  the 
original  bill  a  sum  exactly  equal  to  the  amount  of  that  bill  at 
the  time  when  it  ought  to  be  paid,  or  when  he  is  able  to  draw 
the  re-exchange  bill,  together  with  his  necessary  expenses  and 
interest,  for  that  is  precisely  the  sum  which  the  holder  is  en- 
titled to  receive,  and  which  will  indemnify  him  for  its  non-pay- 
ment." * 

The  question  of  re-exchange  usually  arises  in  regard 
to  the  drawers  and  indorsers  ;  for  the  acceptor  is  not, 
upon  non-payment  of  the  bill,  ordinarily  liable  to  the 
holder  for  anything  more  than  the  principal  sum,  and  the 
expenses  of  the  protest,  with  interest.*  But  if  he  has 
expressly  or  impliedly  agreed  with  the  drawer,  or  with 
any  indorser,  for  a  valuable  consideration,  to  pay  the 
bill  at  its  maturity,  and  has  failed  to  do  so,  and  the 
drawer  or  indorser  has  been  compelled  to  take  up  the 
bill,  and  pay  damages  and  other  expenses  necessarily  in- 
curred thereby,  he  may,  perhaps,  be  compellable  fully  to 
indemnify  the  drawer  or  indorser  for  all  the  damage  and 
expense  so  paid  by  him,  on  account  of  the  breach  of  his 
contract.* 

The  subject  of  re-exchange  is  very  differently  treated 
in  England  and  in  the  United  States.  The  rate  which 
the  holder  is  entitled  to  recover  depends  in  the  former 

'  See,  also,  De  Tastct  v.  Baring,  11  Bills,  part  2,  ch.  vi,  684  to  687  ;  Wool- 
East  205,  where  the  origin  and  princi-  sey  ?'.  Crawford,  2  Camp.  445  ;  Napier 
pie  of  the  right  to  redraw  is  gone  into  t.  Schneider,  12  East  420;  Bayley  on 
at  large.  Mellish  t.  Simeon,  2  H.  Bills,  ch.  ix,  353  ;  Riggs  ?■.  Lindsay,  7 
Black.  378,  379  ;  Pollard  v.  Herries,  3  Cranch  500  ;  Bowen  v.  Stoddard,  10 
B.  «&  P.  335.  Met.    375  ;    Pothier   de   Change,    115, 

'.Story  on  Bills,  §  400.  117. 

'  Bowen   t.   .Stoddard,    10   Met.  375  ;         It  has  been  decided  in   Pennsylvania 

Newman  ?'.  (jnzz,  2  La.  Ann.  642.  that  the  acceptor  is  not  liable  for  re  ex- 

*  St<jry    on    Bills,   §    398  ;  Chitty   on  change.    Watt  v.  Riddle,  8  Watts  545. 
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country  on  the  actual  course  of  exchange,  as  proved  at 
the  trial  ;  while  in  this  country,  with  that  leaning  to  a 
fixed  rule,  which  we  shall  have  occasion  again  to  notice, 
when  speaking  of  the  subject  of  insurance,  the  amount 
of  re-exchange  is  generally  regulated  by  positive  statu- 
tory provision. 

To  obtain  a  correct  appreciation  of  this  branch  of  our 
law,  it  is  necessary  to  consult  those  treatises  which  are 
specially  devoted  to  it ;  it  will  be  enough  here  to  make 
a  brief  examination  of  a  few  of  the  cases  which 
have  been  decided  in  this  country,  and  a  reference 
to  the  statutory  provisions  of  the  various  States ; 
in  making  which  it  should  be  borne  in  mind  that 
these  statutes  have  no  extra-territorial  operation.  Thus 
it  has  been  held  in  Massachusetts,  that  the  statute  of 
Maine,  which  enacts,  that  in  an  action  on  a  bill  of  ex- 
change drawn  or  indorsed  in  that  State,  but  payable  out 
of  it,  and  protested  for  non-payment,  the  holder  shall 
recover  three  per  cent,  damages  in  addition  to  the  con- 
tents of  the  bill  and  interest — does  not  entitle  the  holder 
to  recover  those  damages  in  a  suit  against  the  acceptor 
in  the  courts  of  Massachusetts.' 

The  desire  to  establish  a  fixed  rule  in  the  matter  of  re- 
exchange  manifested  itself  in  this  country  at  an  early 
period  of  our  colonial  history.  In  Pennsylvania,  as  far 
back  as  the  year  1700,  the  legislature  enacted,- that  if  any 
person  within  that  province  should  draw  or  indorse  any 
bill  of  exchange  upon  any  person  in  England,  or  other 
parts  of  Europe,  and  the  same  should  be  returned  unpaid, 
with  a  legal  protest,  the  drawer  and  all  concerned  should 
pay  the  contents  of  the  bill,  with  twenty  per  cent,  advance 
for  the  damage  thereof,  in  the  same  specie  as  the  bill  was 
drawn,  or  current  money  of  that  province,  equivalent  to 

'  Fiske  V.  Foster,  lo  Met.  507.  j^ 


o 


82  ACTIONS    UrON    NEGOTIABLE    INSTRUMENTS.       §   7OO. 


that  which  was  first  paid  to  the  drawer  or  indorser/  So 
in  Massachusetts,  the  old  rule,  founded  on  usage  (since 
modified  by  the  statute),  was  to  allow  on  all  foreign  bills 
drawn  on  England,  and  probably  also  upon  any  part 
of  Europe,  ten  per  cent,  as  damages  in  lieu  of  re-ex- 
change.' (") 

In  New  York,  the  original  usage  was  to  allow  twenty 
per  cent,  damages,  in  lieu  of  re-exchange,  on  all  bills 
drawn  on  England  or  any  part  of  Europe.  In  an  ac- 
tion brought  in  New  York,  on  a  bill  drawn  by  the 
defendant  on  a  Liverpool  house,  indorsed  to  the  plaintiff, 
and  protested  for  non-payment,  the  plaintiff  claimed 
twenty  per  cent,  damages  and  interest,  together  with 
two  per  cent,  for  the  difference  of  exchange,  it  being 
two  per  cent,  above  par  when  the  defendant  was  notified 
of  the  non-payment  of  the  bill.  But  the  claim  for  this 
difference  was  refused,  notwithstanding  reliance  was 
placed  on  a  usage  of  the  Chamber  of  Commerce.  Spen- 
cer, J.,  said  : 

"  The  right  to  recover  damages  on  the  protest  of  a  foreign  bill 
of  exchange  rests  with  us  on  immemorial  commercial  usage, 
sanctioned  by  a  long  course  of  judicial  decision It  is  pre- 
sumed that  our  rule  to  allow  twenty  per  cent,  on  the  protest  of 
a  foreign  bill,  was  originally  co-extensive  with  the  rule  es- 
tablished in  Pennsylvania,  and  that  the  same  reasons  induced 
both  rules.  The  twenty  per  cent,  was  in  lieu  of  damages,  in  case 
of  re-exchange,  and  because  there  was  no  course  of  exchange 
from  London  to  New  York,  and  to  avoid  the  constant  fluctuation 
and  uncertainty  of  exchange." 

'  See  Francis  v.  Rucker,  Ambler  672,  cint.     Brown  71.   Van    Braam,    3  Dall. 

and   Hendricks  v.    Franklin,  4  Johns.  344,  346. 

119.      In    Rhode    Island,    as    early    as  ■'  Grimshaw  v.   Bender,  6  Mass.  157, 

1743,    an    act   of    similar   purport  was  161,  162. 
passed,   fixing  the  damages  at  ten  per 

(*)  In  Maine,  the  mercantile  usage  is  the  same.  Wood  v.  Watson,  53  Me. 
300.  Such  a  rule  of  damages  established  by  long  usage  has  the  force  of  law. 
It  must  be  taken  as  part  of  the  contract  of  indorsement,  and  cannot  be 
changed  by  the  court,  whatever  monetary  crisis  may  occur.     Id. 


§   700.  FOREIGN    BILLS.  383 

After  saying  that  the  usage  of  the  Chamber  of  Com- 
merce was  too  recent  to  alter  the  rule  of  law,  he  closed 
by  stating  : 

"  In  my  opinion,  the  twenty  per  cent,  is  in  lieu  of  all  claims  for 
damages  in  such  cases  ;  and  the  claim  for  the  difference  in  the 
price  of  the  bills  cannot  be  supported,  and  therefore  it  must  be 
deducted  in  this  case."' 

In  a  subsequent  case,  however,  in  the  Court  of  Errors,' 
though  the  twenty  per  cent,  was  allowed,  the  rule  in 
regard  to  the  sum  on  which  it  was  assessed  was  altered. 
The  court  decided  that  the  holder  of  a  bill  of  exchange, 
drawn  here  on  England,  and  protested  there,  vvas  entitled 
to  recover  the  contents  of  the  bill  at  ^/le  rate  of  exchange 
on  England  at  the  time  of  the  return  of  the  dishonored 
bill  and  notice  given  to  the  drawer,  and  that  the  twenty 
per  cent,  damages  and  interest  were  to  be  calculated  on 
this  amount,  as  the  principal  sum,  and  not  upon  the  fixed 
par  of  exchange.  The  judgment  of  the  Supreme  Court 
was  reversed,  but  no  reasons  were  assigned.*  C') 

'  Hendricks  v.  Franklin,  4  Johns.  "  In  fact,"  says  the  report,  "this  prin- 
lig.  ciple  is  the  only  one  which  can  per- 
'^  Graves  v.  Dash,  12  Johns.  17.  fectly  and  under  all  circumstances  and 
^  The  American  Jurist  for  July,  1829,  fluctuations  of  exchange,  secure  any- 
vol.  ii,  p.  79,  contains  an  interesting  thing  like  a  fair  compensation  of  the 
article  on  the  subject  of  Damages  on  loss  sustained  by  the  holder  of  a  dis- 
BiliS  of  Exchange.  It  states  the  dif-  honored  bill,  without  the  hazard  of  one 
erence  between  the  system  of  re-  party  being  sometimes  but  partially 
exchange  in  force  in  Great  Britain  paid,  or  the  other  oppressed  with  the 
and  France,  and  that  of  arbitrary  payment  of  unequal  and  ruinous  dam- 
damages  adopted  in  the  United  States,      ages If  this  principle  be  adopt- 

and  discusses  various  questions, —  ed,  no  valid  reason  appears  why  arbi- 
whether  the  European  or  American  trary  damages  should  be  added.  If 
system  is  the  best  ;  whether  the  want  provision  be  made  for  the  substantial 
of  a  uniform  law  on  the  subject  in  the  fulfilment  of  the  engagement  of  the 
different  States  is  an  evil  ;  and  if  so,  in  seller  of  the  bill,  and  if  he  acted  in 
what  manner  it  should  be  redressed,  good  faith,  the  requiring  any  additional 
An  able  report  was  made  on  the  sub-  sum  as  a  mulct  or  penalty  for  the  fail- 
ject  by  Mr.  Verplanck  to  the  House  of  ure  of  some  other  person  is  useless  and 
Representatives  of  the  United  States,  unjust,  and  as  recent  examples  in  some 
in  March,  1826,  maintaining  the  right  of  our  cities  have  proved,  may  be  of 
of  Congress  to  control  the  subject,  urg-  the  most  dangerous  consequences,  and 
ing  the  importance  of  establishing  a  overturn  the  credit  of  many  a  fair 
uniform  rule,  and  strongly  contending  trader  who  had  made  the  amplest  ar- 
for  the  rule  of  actual  re-exchange  as  rangements  to  meet  all  his  engage- 
opposed  to  that  of  arbitrary  damages,  ments." 


(")  Ace.  Denston  v.  Henderson,  13  Johns.  322.     But  the  holder  of  a  bill  of 
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We  have  thus  far  considered  the  damages  and  re-ex- 
change on  bills  protested  for  non-payment.  The  same 
general  principles  govern  the  case  of  bills  protested  for 
non-acceptance.  "  On  failure  of  the  performance  of  the 
engagement  that  the  drawee  will  accept,"  says  Mr. 
Chitty/  "  the  drawer  of  a  bill  will  immediately,  and  be- 
fore the  time  specified  in  bill  for  payment,  be  liable  to 
an  action,  not  only  for  the  principal  sum,  but  also  in  cer- 
tain cases  for  interest,  re-exchange,  and  costs,  as  a  conse- 
quence of  the  bill  not  being  honored."  This  was  decided 
as  early  as  the  year  1765,*  and  again  by  Lord  Mansfield,' 
on  the  ground  that  what  the  drawer  had  undertaken  has 
not  been  performed,  the  drawer  not  having  given  the 
credit  which  was  the  ground  of  the  contract ;  and  the 
same  point  was  held  in  an  action  by  the  indorsee  against 
the  indorser,'  each  indorser  being  considered  as  a  new 
drawer.  It  had  been  decided  in  bankruptcy  to  the  same 
effect  at  an  earlier  day  ; '  and  the  rule  in  this  country  is 
the  same.'**  In  New  York,  the  damages  in  cases  of  pro- 
test for  non-accepta7ice  are  by  statute  fixed  at  the  same 
rate  as  for  non-payment.  This  was  the  rule  before  the 
statute.'     In  Maine,  in  the  absence  of  a  statutory  provi- 

'  Bills,  194.  security.     And  there  are  traces  of  some 
'  Bright  V.  Furrier,  Bull.  Nisi  Prius  similar  or  analogous  custom  in    Eng- 
269.  land.     In  Bright  v.  Furrier,  Bull.  N.  P. 
'  Milford  V.  Mayor,  i  Doug.  54.  269,  the  defendant   offered  to  prove   a 
•*  Ballingalls  ?'.  Gloster,  3  East  481.  commercial  usage  not  to  pay  till  protest 
'  Macarty  v.  Barrow,  2  Strange  949,  ior payment;  and  in  Buller's  Nisi  Priu?, 
of   which    a   fuller    report  is  given   in  p.  271,  it  is  said  :   "  When  the  bill  is  re- 
Chilton  V.  Whiffin,  3  Wils.  13,  16.  turned  protested,  the  party  that  draws 
''  Mason  v.   Franklin,   3  Johns.  202  ;  the  bill  is  obliged  to  answer  the  money 
and     again    in     Weldon     ?'.     Buck,    4  and  damages,  or  to  give  security  to  an- 
Johns.  144.    In  France  the  rule  appears  S7ver  the  same  bcyoitd  sea,  within  double 
to    be    different.     On    the    protest    for  the  time  the  first  bill  ran  for." 
non-acceptance,  the  obligation    of  the         ^  See  reviser's  notes  to  the   22d   sec- 
parties  indebted,  says  Fardessus,  Cours  tion,  i  R    S.    771.     The  point  was  ex- 
dc    Droit  Commercial,   part    ii,  tit.  iv,  pressly  decided   in  Weldon   ?■.   Buck,  4 
ch.  iv,  sec.  7,  vol.  2,  p.  424,  is  either  to  Johns.  144  ;  and  the  same  is  the  rule  in 
pay,  to  deposit  the  amount,  or  to  give  England. 

exchange  remitted  to  pay  an  antecedent  debt  is  not  entitled  to  recover  the 
twenty  per  cent.  Kenworthy  7).  Hopkins,  i  Johns  Gas.  108  ;  Thompson  v. 
Robertson,  4  Johns.  27. 
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sion,  damages  for  protest  are  not  allowed  in  a  suit  on  a 
promissory  note,  though  brought  by  an  indorsee  against 
an  indorser,  and  payable  in  another  State.(*)  In  Kansas, 
where  the  general  statutes  provide  that  "  drawers,  in- 
dorsers,  makers,  and  obligors"  shall  be  liable  for  protest 
charges,  it  is  held  that  guarantors  are  not  included. (^)      j 

§  701.  Costs  of  protest  and  re-exchange,  when  not  allowed. 
— Costs  of  protest  are  not  allowable  unless  protest  is  nec- 
essary to  fix  the  liability  of  the  indorsers.('')  They  are 
not  allowed  when  there  are  no  indorsers,('^)  nor  unless 
notice  is  given  to  the  indorsers.(^)  Where  a  bill  of  ex- 
change is  only  nominally  a  foreign  bill,  and  is  sent  abroad, 
not  that  funds  may  there  be  used,  but  that  they  may  be 
there  obtained  and  remitted,  there  can  be  no  recovery  of 
re-exchange.  Q 

§  702.  Accommodation  paper. — *"  In  general,"  says  Mr. 
Chitty,  "  between  the  original  parties,  or  a  holder  who 
has  not  given  full  value,  the  defendant  is  at  liberty  to 
show  that  he  drew,  accepted,  indorsed,  or  made  the  bill 
or  note  for  the  accommodation  of  the  plaintiff,  or  of  one 
of  them,  or  of  a  person  for  whom  he  is  a  trustee,  who 
either  expressly  or  impliedly  engaged  to  provide  for  the 
bill ;  or  the  defendant  may  show  that  he  received  no  con- 
sideration, or  none  that  was  in  point  of  law  adequate, 
and  thus  may  entirely  defeat  the  action  or  reduce  the 
claim."  '  Therefore,  where  the  defendant  accepted  the 
bill  for  the  accommodation  of  the  plaintiff,  except  as  to  a 

'  Chitty  on  Bills,  70. 


(')  Loud  V.  Merrill,  47  Me.  351. 
Q')  Woolley  v.  Van  Volkenburgh,  16  Kas.  20. 
C)  Ibid. 

(<•)  Cramer  v.  Eagle  M.  Co.,  23  Kas.  399. 
(')  Curtis  V.  Buckley,  14  Kas.  449. 
O  Willans  v.  Ayers,  3  App.  Cas.  133. 
Vol.  II.— 25 
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part ;  and  where  the  plaintiff,  as  indorsee,  had  only  ad- 
vanced a  part  of  the  money  made  payable  by  the  bill  ac- 
cepted for  the  indorser's  accommodation,  neither  was 
allowed  to  recover  more  than  he  had  advanced.'  (")  But 
the  consideration  of  this  subject,  in  truth,  appertains 
more  properly  to  the  right  of  recovery  than  to  the 
measure  of  damages.** 

§  703.  Pledged  paper. — The  pledgee  of  negotiable  pa- 
per generally  recovers  the  whole  amount  at  maturity. (^) 
But  if  the  defendant  had  a  valid  defense  against  the 
pledgor,  recovery  can  be  only  for  the  amount  of  the 
plaintiffs  interest.  (")  So  where  the  note  was  given  orig- 
inally to  secure  the  defendant's  debt,  the  measure  of  re- 
covery in  an  action  by  the  maker  is  the  amount  of  the 
debt  secured  ;(^)  and  the  same  is  true  where  the  plain- 
tiff is  an  indorsee  with  notice. (*")  So  an  insurance  com- 
pany can  recover  upon  a  premium  note  only  the  prem- 
iums already  earned.  (^) 

§  704.  Measure  of  liability  of  an  indorser. — In  an  action 
by  the  indorsee  against  the  indorser  of  a  promissory 
note,  the  measure  of  damages  is  the  amount  paid  by 
the  indorsee,  with  interest,  subject  to  the  limitation  that 

'  Darnell  z'.  Williams,  2  Stark.  166;  Wiffen  v.  Roberts,  i  Esp.  261. 


(»)  But  where  the  defendant  made  a  note  to  the  plaintiffs  order  and  the 
plaintiff  indorsed  it  for  the  defendant's  accommodation,  who  negotiated  it, 
the  plaintiff,  having  taken  up  the  note  at  its  maturity  by  paying  half  its  face 
value,  was  allowed  to  recover  the  whole  face  value.  Fowler  t.  Strickland, 
107  Mass.  552.  The  plaintiff  in  other  words  was  treated  as  an  ordinary  pur- 
chaser of  the  note. 

(•')  Reid  V.  Furnival,  i  C.  &  M.  538. 

('')  Steere  v.  Benson,  2  Bradvv.  560  ;  Williams  v.  Smith,  2  Hill  301. 

(•')  Vogan  V.  Caminetti,  65  Cal.  438;  Rogers  v.  Smith,  47  N.  Y.  324; 
Davis  V.  Funk,  39  Pa.  243 ;  Union  Nat.  Bank  7'.  Roberts,  45  Wis.  373. 

f")  Atlas  Bank  v.  Doyle,  9  R.  I.  76. 

(')  Maine  M.  M.  Ins.  Co.  v.  Farrar,  66  Me.  133;  Maine  M.  M.  Ins.  Co.  v. 
Stockwell,  67  Me.  382. 
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the  recovery  must  not  exceed  the  sum  due  on  the  face 
of  the  note.('')  So  also  where  the  law  permits  the 
assignment  of  a  non-negotiable  promissory  note,  and 
owing  to  the  insolvency  of  the  maker,  or  other  sufficient 
cause,  the  assiofnee  has  failed  to  recover  the  amount 
from  him  ;  in  an  action  against  the  assignor,  the  measure 
of  the  assignee's  damages  is  the  amount  of  the  consider- 
ation paid  by  him  and  interest. C")  So  where  a  claim  on 
the  government  had  been  assigned  for  a  valuable  con- 
sideration, but  was  not  paid  in  consequence  of  its  having 
been  paid  before  under  an  authority  previously  given  by 
the  assignor,  the  assignee  was  held  entitled  to  recover 
only  the  consideration  paid  with  interest  from  the  time 
of  presenting  the  claim  to  the  government. C")  The 
amount  paid  by  the  indorsee  or  assignee  is,  however,  pre- 
sumably the  face  value  of  the  note.(*^) 

This  rule  rests  upon  the  ground  that  the  consideration 
for  the  payment  of  the  purchase-money  by  the  indorsee 
or  assignee  has  failed,  and  the  amount  of  it  is  therefore 
the  measure  of  recovery.  The  reasoning  does  not  apply 
to  the  case  of  an  accommodation  indorser,  and  the  whole 
face  value  of  the  instrument  may  therefore  be  recovered 
from  him.('') 

§  705.  Costs  of  prior  suits. — *  Some  other  decisions  have 

(")  In  re  Many,  17  N.  B.  R.  514;  Cook  v.  Cockrill,  i  Stew.  475 ;  Hutchins 
V.  McCann,  7  Port.  94 ;  Noble  v.  Walker,  32  Ala.  456  ;  Bethune  v.  McCrary, 
8  Ga.  114  ;  Hawkinson  v.  Olson,  48  111.  277  ;  Shaeffer  z^.  Hodges,  54  111.  337  ; 
Short  V.  Coffeen,  '](>  111.  245  ;  French  v.  Grindle,  15  Me.  163;  Braman  v. 
Hess,  13  Johns.  52  ;  Munn  v.  Commission  Co.,  15  Johns.  43.  But  contra, 
Watson  V.  Hahn,  i  Col.  385  ;  Cook  7'.  Clark,  4  E.  D.  Smith  213. 

CO  Jones  V.  State,  40  Ark.  344  {semble)  ;  Foust  v.  Gregg,  68  Ind.  399 ; 
Schmied  v.  Frank,  86  Ind.  250;  Davis  v.  Harrison,  2  J.  J.  Marsh  189;  Mul- 
drovv  V.  Agnew,  11  Mo.  616  ;  Whisler  v.  Bragg,  31  Mo.  124. 

('^)  Eaton  V.  Melius,  7  Gray  566. 

(^)  Foust  V.  Gregg,  68  Ind.  399  ;  Felton  v.  Smith,  88  Ind.  149. 

(-)  Ingalls  V.  Lee,  9  Barb.  647, 


388  ACTIONS    UPON    NEGOTIABLE    INSTRUMENTS.       §   jOy 

been  made  upon  the  subject  of  the  amount  of  recovery, 
which  it  may  be  proper  to  notice.  An  indorser  who  is 
sued  on  his  indorsement,  and  subjected  to  costs,  cannot 
recover  those  costs  against  the  maker.  He  can  only 
have  the  amount  of  the  note  and  interest ; '  because, 
says  the  Supreme  Court  of  New  York,  ''  if  the  indorser 
of  a  note  be  duly  fixed,  he  ought  to  pay  it  without  being 
sued  ;  but  if  he  finds  it  more  convenient  to  delay  taking 
up  the  note  until  he  is  prosecuted  to  judgment  and  exe- 
cution, the  drawer  ought  not  to  pay  for  that  convenience. 
....  The  mere  fact  of  drawing  the  note  does  not  imply 
a  promise  to  save  the  payee  harmless  from  all  costs  and 
charges  that  he  may  be  subjected  to  as  indorser.  There 
must  be  a  special  promise  to  save  harmless  before  the 
payee  can  call  upon  the  drawer  for  costs  accrued  by  the 
default  of  the  payee  (indorser)  himself."  In  a  suit  against 
the  indorser,  the  fees  of  protest  are  a  proper  charge.* 
And  an  indorser  who  has  paid  the  note  can,  it  seems,  re- 
cover the  costs  of  protest  against  the  maker,* 

On  the  same  principle,  it  has  been  held,  in  England, 
where  an  accommodation  acceptor  was  sued  by  a  bona 
fide  holder,  that  as  he  ought  to  have  paid  it  when  de- 
manded, he  could  not  recover  the  costs  against  the  party 
who  had  improperly  indorsed  it  to  the  holder.*  So,  also, 
the  acceptor  of  a  bill  with  funds  who  has  failed  to  pay, 
is  not  liable  for  the  costs  of  a  suit  against  the  drawer.' 
And  the  indorser  of  a  bill  is  not  liable  for  the  costs  of  a 
suit  by  the  holder  against  the  acceptor,  nor  for  commis- 
sions paid  on  the  collection  of  the  money."     In  like  man- 

'  Simpson   v.   Griffin,  g  Johns.    131.  See  this  case  commented  on  in  Asprey 

See  also  Steele  v.  Sawyer,  2  M'Cord,  v.  Levy,  16  M.  <S:  W.  S51  ;   Roach  v. 

459 ;    and    Richardson    v.    Presnall,    i  Thompson,  M.  &  M.  487. 

M'Cord    192,    to    the    same    point    as  •'■  Barnwell  -■.  Mitchell,  3  Conn.  101. 

Simpson  v.  Griffin.  '  Ban>;or    Bank    v.     Hook,     5     Me. 

'■*  Merritt  v.  Benton,  10  Wend.  116.  174.     [Disapproved  in  Hargous  v.  La- 

^  Morgan  v.  Reintzel,  7  Cranch  273.  hens,  3  Sandf.  213.] 

*  Bleaden   v.   Charles,   7    Bing.    246. 
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ner  the  indorser  of  a  regular  bill  who  has  been  sued  by 
an  indorsee,  is  not  entitled  to  recover  from  the  acceptor 
his  costs  in  such  action.'  But  a  party  who  makes  or  in- 
dorses or  accepts  an  accommodation  bill  or  note  is  re- 
garded as  a  surety,  and  can  charge  the  party  for  whose 
benefit  his  signature  is  given  with  the  costs  of  a  suit  for 
the  collection  of  such  note  or  bill  if  he  be  compelled  to 
pay  it.  So  the  accommodation  acceptor  of  a  bill  who  is 
sued,  can  recover  his  costs  of  the  drawer.*  And  so  it  has 
been  held  between  the  accommodation  indorser  of  a  note 
and  the  maker.'** 

§  706.  Conflict  of  laws. — When  a  bill  of  exchange  is 
protested  for  non-acceptance  or  non-payment,  the  drawer 
is  liable  to  damages  according  to  the  law  of  the  place 
where  it  was  drawn. (*)  If  suit  is  brought  in  a  foreign 
State,  and  there  is  no  proof  offered  of  the  law  where  the 
bill  is  drawn,  the  law  merchant  prevails,  and  re-exchange 
is  recovered. (^)  In  an  action  against  an  indorser  the 
measure  of  damages  is  governed  by  the  law  of  the  place 
where  the  indorsement  was  madc^)  The  allowance  of 
interest  is  governed  by  the  law  of  the  place  of  payment.  C^) 

'  Dawson  v.  Morgan,  9  B.  &  C.  618.     Baker  v.  Martin,  3  Barb.  634  ;  and  see 
-  Jones  V.  Brooke,  4  Taunt.  464.  post,  ch.  xxvi,  Of  Contracts  of  Indem- 

"  Hubbly  V.  Brown,    16  Johns.   70  ;     nity. 

(")  In  re  Commercial  Bank  of  S.  Australia,  36  Ch.  D.  522  ;  Bank  of  U.  S. 
V.  United  States,  2  How.  711  ;  Crawford  v.  Branch  Bank  at  Mobile,  6  Ala. 
12;  Kuenzi  v.  Elvers,  14  La.  Ann.  391  ;  Price  v.  Page,  24  Mo.  65;  Cow- 
perthwaite  v.  Sheffield,  i  Sandf.  416. 

('')  Ex  parte  Heidelback,  2  Low.  526;  Hazelhurst  v.  Kean,  4  Yeates  19; 
Lennig  ■z'.  Ralston,  23  Pa.  137.  In  Alabama  it  has  been  held  that  in  the 
absence  of  proof  of  the  foreign  law  no  damages  can  be  recovered.  Dickinson 
V.  Branch  Bank  of  Mobile,  12  Ala.  54.  In  Louisiana  the  foreign  law  is  pre- 
sumed, in  the  absence  of  proof,  to  be  the  same  as  that  of  the  forum  : 
Kuenzi  v.  Elvers,  14  La.  Ann.  391. 

if)  Slacum  V.  Pomery,  6  Cranch  221  ;  Cullum  v.  Casey,  9  Port.  131. 

('•)  Champant  v.  Ranelagh,  Prec.  Ch.  128  ;  Cooper  v.  Waldegrave,  2  Beav. 
282  ;  Robinson  v.  Bland,  2  Burr.  1077  ;  Bank  of  U.  S.  v.  Daniel,  12  Pet.  32, 
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§  707.  Damages  for  failure  to  accept  or  pay. — We  have 
seen  that  for  breach  of  "di  promise  to  pay  money,  the  face 
of  the  paper  furnishes  the  measure  of  damages.  But  the 
rule  is  otherwise  if  the  contract  is  a  contract  to  accept  or 
pay  in  the  future.  Here  the  plaintiff  can  recover  sub- 
stantial damages. ("'')  In  Boyd  v.  Fitt,(^)  the  defendant 
failed  to  meet  a  draft  of  the  plaintiffs,  whereby  the  plain- 
tiffs' business  in  Glasgow  was  suspended,  their  business  in 
Dublin  much  injured,  and  they  lost  the  agency  of  an 
Australian  firm.  The  jury  having  given  damages  on 
each  of  these  three  heads,  the  verdict  was  sustained,  the 
court  holding  that  the  suspension  of  the  Glasgow  trade  was 
within  both  branches  of  the  rule  in  Hadley  v.  Baxendale, 
and  that  the  damages  sustained  under  the  other  two 
heads  of  loss  were  within  the  rule  in  Rolin  v  Steward, (") 
the  natural  result  of  the  defendant's  breach  of  contract. 
The  extent  of  these  damages  it  was  for  the  jury  to 
determine.  In  Prehn  v.  Royal  Bank  of  Liverpool  C^) 
the  defendants,  bankers  at  Liverpool,  had  agreed  to 
accept  the  drafts  of  bankers  at  Alexandria.  The  defend- 
ants notified  the  plaintiffs  that  they  could  not  meet  their 


54;  Scudder  v.  Union  Bank,  91  U.S.  406  [setnble)  ;  Price  7/.  Teal,  4  McLean 
201  ;  Dunn  v.  Clement,  2  Ala.  392;  Hunt  v.  Hall,  37  Ala.  702;  Hawley  7/. 
Sloo,  12  La  Ann.  815  ;  Healy  v.  Gorman,  15  N.  J.  L.  328 ;  Foden  v.  Sharp,  4 
Johns.  1S3;  Scofield  v.  Day,  20  Johns.  102  ;  Mullen  v.  Morris,  2  Pa.  St.  85; 
Mills  V.  Wilson,  88  Pa.  118  ;  Bain  v.  Ackworth,  i  Mill  107  ;  McCandlish  v. 
Cruger,  2  Bay  377  ;  Cooper  v.  Sandford,  4  Yerg.  452 ;  Cooke  v.  Craw- 
ford, I  Tex.  9 ;  Burton  v.  Anderson,  i  Tex.  93  ;  Wheeler  v.  Pope,  5  Tex. 
262;  Andrews  v.  Hoxey,  5  Tex.  171;  Able  v.  McMurray,  10  Tex.  350; 
Summers  v.  Mills,  21  Tex.  TJ  ;  Austin  v.  Imus,  23  Vt.  286.  By  the  lex  loci 
contractus:  Bailey  7/.  Heald,  17  Tex.  102.  By  the /^.r/i^r/.-  Grimshaw  v. 
Bender,  6  Mass.  157  ;  Ayer  v.  Tilden,  15  Gray  178  ;  Ives  v.  Farmers'  Bank, 
2  All.  236. 

(»)  Marzetti  v.  Wiliams,  I  B.  &  A.  415  ;  Rolin  v.  Steward,  14  C.  B.  595. 

('-)  14  Ir.  C.  L.  43. 

C)  14C.  B.  595. 

C*;  L.  R.  5  Ex.  92. 
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engagements.  The  latter  were  allowed  to  recover  the 
commission  they  were  obliged  to  pay  another  house  to 
take  up  their  bills,  and  also  the  expense  of  protesting 
the  bills  at  Liverpool  and  Alexandria,  and  the  expense 
of  telegrams  which  they  had  despatched.  In  Larios  v. 
Bonany  y  Gurety.C")  a  case  appealed  from  the  Supreme 
Court  of  Gibraltar,  the  plaintiffs  had  been  allowed  in  that 
court  to  recover  for  the  defendant's  failure  to  accept  a 
draft — I.  The  expense  of  protest;  2.  Loss  on  some  pork 
which  he  had  been  obliged  to  sell  to  get  money  ;  3.  Ex- 
penses of  journeys  to  the  place  of  trial,  and  expenses 
while  at  the  trial  ;  4.  General  damages  for  injury  to  his 
personal  credit,  and  for  other  loss.  On  appeal  it  was 
held  that  the  plaintiff  could  not  recover  item  2,  because 
that  was  too  remote,  such  loss  not  being  a  natural  conse- 
quence of  the  breach  of  contract.  He  was  not  allowed  to 
recover  item  3,  for  costs  are  a  full  indemnity.  He  was, 
however,  allowed  to  recover  items  i  and  4.(^)  In  Isley 
V.  Jones, Q  an  action  for  failure  to  accept  a  draft  for  the 
plaintiff's  accommodation,  it  was  held  that  the  measure 
of  damages  was  the  inconvenience  and  loss  which  the 
plaintiff  sustained  from  the  defendant's  offer  to  accept, 
and  failure  to  do  so. 

§  708.  Damages  in  cases  of  fraud  and  estoppel. — In  an  ac- 
tion by  the  maker  of  a  negotiable  promissory  note,  against 
one  who  has  wrongfully  negotiated  it,  so  as  to  render  the 
maker  liable  upon  it,  the  measure  of  damages  is  the 
amount  of  the  note,  and  proof  that  the  plaintiff  has  al- 
ready paid  the  note  is  unnecessary. (*^)  So  where  defend- 
ant, as  plaintiff's  agent,  wrongfully  issued  bonds  of  the 


e)  L.  R.  5  p.  c.  346. 

0")  Ace.  Urquhart  v,  Mclver,  4  Johns.  103. 

0  12  Gray  260. 

('^)  Decker  v.  Mathews,  12  N,  Y.  313. 
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plaintiff,  the  market  value  of  the  securities  could  not  be 
shown.  The  defendant  was,  however,  allowed  to  show 
the  plaintiff's  inability  to  pay  the  bonds. ('')  In  an  action 
to  recover  the  damages  sustained  by  the  plaintiff  by  the 
act  of  the  defendant  in  fraudulently  transferring  to  him 
a  promissory  note,  as  a  valid  and  subsisting  demand, 
when  it  had  been  in  fact  previously  paid  and  cancelled, 
the  measure  of  damages  xs,,  prima  facie,  the  amount  of 
the  note  and  interest.  The  ability  of  the  maker  to  pay 
the  note  will  be  presumed,  until  the  contrary  is  proved.  (*") 
Where  one  is  estopped  from  denying  his  signature  to  a 
note,  as  where  he  has  adopted  the  signature  knowing  it 
to  be  a  forgery,  the  general  rule  will  apply,  and  the  meas- 
ure of  the  damages  will  be  the  whole  amount  of  the 
note.C') 

(f)  Western  R.R.  Co.  v.  Bayne,  75  N.  Y,  i. 
('')  Foust  V.  Gregg,  68  Ind.  399;  Neff  7^  Clute,  12  Barb.  466. 
(';")  Casco  Bank  v.  Keene,  53  Me.  103  ;  so  in  case  of  the  signature  of  an  in- 
dorser :  Fall  River  Nat.  Bank  v.  Buffinton,  97  Mass.  498. 
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Marine  Insurance. 

§  709.  Marine  insurance  a  contract  of  indemnity. — *  Ma- 
rine insurance  is  defined  to  be  a  "  contract  of  indemnity 
in  wliich  the  insurer,  in  consideration  of  the  payment  of  a 
certain  premium,  agrees  to  make  good  to  the  assured  all 
losses,  not  exceeding  a  certain  amount,  that  may  happen 
to  the  subject  insured,  from  the  risks  enumerated  or  im- 

(393) 
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plied  in  the  policy,  during  a  certain  voyage  or  period  of 
time."^ 

In  England  this  contract  retains  more  nearly  its  origi- 
nal and  proper  character  as  a  contract  of  indemnity 
measured  by  the  actual  loss  ;  but  in  the  United  States 
it  has  been  very  materially  modified  by  the  introduction 
of  various  arbitrary  rules,  among  which  the  most  prom- 
inent are  the  deduction  of  "one-third  new  for  old,"'  the 
doctrine  of  abandonment  for  constructive  total  loss,  and 
the  principles  adopted  in  the  settlement  of  general  aver- 
ages. There  is  no  branch  of  the  law  in  which  the  rule 
of  compensation  has  been  made  so  much  to  yield  to  that 
of  arbitrary  remuneration,  if  it  may  be  so  called — in  other 
words,  the  principle  analogous  to  that  of  the  Lex  Aquilia 
of  the  Roman  law,  by  which,  instead  of  an  inquiry  into 
the  exact  circumstances  of  the  particular  case,  a  fixed 
rate  or  proportion  is  determined  by  which  the  recovery 
in  all  instances  is  governed. 

The  losses  for  which  the  insurer  becomes  liable  fall 
under  one  of  these  three  heads  : 

Partial  loss ; 

Total  loss ;   or 

General  average.** 

§  710.  Total  loss. — *  A  total  loss  occurs  where  the  thing 
insured  is  physically  destroyed  or  rendered  valueless  ;  ('') 
or  where,  under  the  doctrine  of  constructive  losses,  the 
deterioration  is  so  great  as  to  authorize  the  insured  to 
abandon  and  demand  payment  as  for  an  actual  physical 
total  loss.** 

'  Duer  on  Marine  Insurance,  vol.  i,         'This  is,  however,  common   to  the 
p.    58  ;  Hamilton   v.    Mendes,  2  Burr.     English  system. 
1198,  1210.  ___^ 

("j  Insurance  Co.  v.  Fogarty,  19  Wall.  640;  Wallerstein  t/.  Columbian  Ins. 
Co.,  44  N.  Y.  204, 
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In  some  of  the  early  cases  actual  destruction  was  said 
to  be  necessary  to  enable  the  insured  to  recover  for  a 
total  loss ;(")  but  the  rule  now  is  as  just  stated.  So,  if 
goods  are  by  perils  of  the  sea  reduced  to  such  a  con- 
dition that  they  could  not  be  restored  to  the  assured  in 
their  original  character,  at  the  original  place  of  their  des- 
tination, this  is  a  total  loss.(^)  Where  there  is  an  entire 
loss  of  any  separate  part  of  the  cargo  there  is  a  total  loss 
of  that  portion  of  the  cargo  ;  so  where  a  number  of 
mules  were  insured,  and  some  of  them  were  lost,  the  re- 
covery was  for  a  total  loss  of  that  portion  of  the  property 
insured,  and  the  case  being  that  of  a  valued  policy  the 
recovery  was  of  a  proportionate  amount  of  the  whole 
valuation.  (") 

§  711.  Constructive  total  loss.—*  In  case  of  total  loss,  it 
has  been  settled  that  the  assured  can  abandon  to  the  un 
derwriters,  and  claim  payment  of  the  sum  insured.  This 
doctrine  was  not  introduced  into  the  law  of  insurance 
until  long  after  the  contract. was  familiarly  known  to 
commerce,  and  is  very  differently  applied  in  different 
commercial  countries.  In  the  United  States,  whenever 
upon  a  disaster  taking  place,  the  thing  insured,  after 
making  the  deduction  of  one-third  new  for  old,  is  found 
to  be  damaged  more  than  half  its  value,  the  assured  can 
abandon  to  the  underwriters  and  claim  a  total  loss.  In 
other  words,  instead  of  being  entitled  to  a  compensation 
for  the  actual  damages  sustained,  he  may  recover  the 
whole  value  of  his  interest  at  risk.  This  rule,  in  a  mod- 
ified form,  prevails  in  France,  and  generally  on  the  con- 


(')  Navone  v.  Haddon,  9  C.  B.  30;  Depeyster  v.  Sun  AL  L  Co.,  17  Barb. 
306. 

C)  Navone  v.  Haddon,  9  C.  B.  30. 

C)  Brooke  v.  Louisiana  S.  \.  Co.,  16  Mart,  640,  681  ;  ace.  Harris  v.  Eagle 
Fire  Co.,  5  Johns.  368. 
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tinent ;  but  the  English  law  firmly  maintains  the  more 
salutary  doctrine  that  no  abandonment  can  be  sustained 
unless  the  thing  assured  is  injured  to  its  full  value. "^'^ 
Where  goods  insured  on  a  valued  policy  are  shipped  for 
sale,  and  after  a  constructive  total  loss  they  are  aban- 
doned to  the  insurer  and  sold,  the  expense  of  the  sale 
must  be  borne  by  the  insurer.(^) 

§  712.  Measure  of  loss  on  open  policy. — The  measure  of 
loss  on  an  open  marine  policy  is  the  actual  value  of  the 
property  lost.  Thus  where  an  insured  vessel  is  lost,  the 
value  and  not  the  cost  of  the  vessel  is  recoverable  ;  ('') 
and  where  the  market  value  was  depressed  through  tem- 
porary causes  it  was  held  that  the  jury  was  not  restricted 
to  such  market  value,  but  might  find  a  higher  actual 
value.C)  In  arriving  at  the  value  of  a  cargo,  the  insur- 
ance premium,  commissions  and  charges  are  to  be  added 
to  the  invoice  price  at  the  loading  port.('^) 

The  recovery  upon  an  open  policy  is  not  restricted  to 
the  actual  value  of  the  property  lost;  the  owner  may  also 
recover  the  necessary  expenses  of  laboring  for  the  safety 
and  recovery  of  the  vessel. ('')  Where  a  vessel  met  with 
a  partial  loss,  was  repaired,  proceeded  on  her  voyage, 
and  met  with  a  total  loss,  not  only  the  value  of  the  vessel, 
but  also  the  expense  of  the  repairs  may  be  recovered.  (') 
A  general  custom  to  pay  the  gross  and  not  the  net 
amount  of  freight  on  an  open  policy  has  been  held  good, 
though  it  affords  more  than  complete  indemnity.(") 

(»)  Portsmouth  Ins.  Co.  v.  Brazee,  16  Oh.  81. 

('•)  Snell  V.  Delaware  Ins.  Co.,  4  Dall.  430. 

{')  McCuaig  V.  Quaker  City  Ins.  Co.,  18  Up.  Can.  Q.  B.  130. 

(')  Usher  v.  Noble,  12  East  639  ;  Louisville  M.  &  F.  I.  Co.  v.  Bland,  9 
Dana  143,  157;  Minturn  v.  Columbian  Ins.  Co.,  10  Johns.  75. 

Cj  McHride  v.  Marine  Ins.  Co.,  7  Johns.  431;  as,  in  case  of  a  captured 
vessel,  lejjal  expenses  in  the  prize  courts,  Lawrence  v.  Van  Home,  i  Cai.  276. 

C)  Le  Cheminant  v.  Pearson,  4  Taunt.  367. 

{*)  Palmer  7/.  Blackburn,  i  Bing.  61. 
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§  713.  Valued  policy. — The  open  marine  policy  has  been 
almost  superseded  by  the  valued  policy,  in  which  the 
amount  to  be  paid  upon  total  loss  is  liquidated. (•')  The 
agreed  valuation  is  recovered  upon  a  total  loss,  notwith- 
standing the  market  value  has  risen  or  fallen  between  the 
valuation  and  the  loss.('')  In  case  of  a  valued  policy 
upon  cargo  or  freight,  there  is  sometimes  a  total  loss 
before  the  cargo  has  been  entirely  loaded,  or  after  part 
has  been  discharged.  Where  a  valued  policy  is  issued  on 
cargo  it  has  finally  been  decided  to  mean  that  cargo  which 
the  vessel  is  intended  to  carry,  not  such  goods  as  may 
form  the  whole  load  at  a  particular  moment ;  conse- 
quently when  a  total  loss  happens  after  part  of  the  cargo 
has  been  taken  on  or  discharged  the  valuation  is  opened 
and  the  actual  loss  recovered.  (")  So  where  there  is  a 
valued  insurance  on  freight,  and  only  part  of  the  cargo 
has  been  taken  on  at  the  time  of  loss,  the  valuation  will 
be  opened,  though  it  is  proved  that  a  full  return  cargo 
would  have  been  secured. ('^) 

§  714.  Partial  loss. — Partial  loss  is,  as  its  name  implies, 
a  partial  destruction  of  the  thing  insured.  In  adjusting 
a  partial  loss,  it  is  estimated  by  the  relative  value  of  sound 
and  damaged  goods  at  the  port  of  delivery,  taking  the 
value  in  the  policy  or  the  invoice  price  as  the  basis,  with- 
out reference  to  the  rise  and  fall  in  the  market. (')     Re- 

(")  "A 'valued  policy'  is  not  understood  to  be  one  which  estimates  the 
value  of  the  property  insured  merely,  but  which  values  the  loss,  and  is  equiva- 
lent to  an  assessment  of  damages  in  the  event  of  a  loss.''  Agnew,  J.,  in 
Lycoming  Ins.  Co.  v.  Mitchell,  48  Pa.  367,  372. 

C")  Portsmouth  Ins.  Co.  v.  Brazee,  16  Oh.  81. 

C)  Tobin  V.  Harford,  13  C.  B.  N.  S.  791  ;  17  C.  B.  N.  S.  528;  overruling 
Shawe  v.  Felton,  2  East  109. 

('^J  Forbes  v.  Aspinall,  13  East  323.  But  the  court  added  that  the  valu- 
ation could  have  been  recovered  if  the  whole  cargo  had  been  shipped,  though 
the  voyage  had  not  yet  begun. 

{')  Lewis  V.  Rucker,  2  Burr.  1167  ;  Usher  v.  Noble,  12  East  639. 
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turn  duties  received  by  the  owners  of  the  goods  from  the 
custom  house  should  not  be  deducted  from  the  amount 
to  which  the  insurers  are  to  contribute.  ('')  Upon  an 
open  policy  the  whole  amount  of  the  risk  may  be  recov- 
ered upon  a  partial  loss,  if  the  actual  loss  reaches  that 
amount.(^) 

§  715.  One-third  new  for  old.—*  In  regard  to  partial 
losses,  the  allowance  of  one-third  new  for  old  is  the  most 
important  arbitrary  limitation  of  the  amount  of  relief  which 
usage  has  engrafted  on  the  policy.  In  case  of  a  partial 
loss  on  the  ship,  the  underwriters  are  nominally  liable  on 
the  face  of  their  contract  to  pay  for  the  actual  damage 
sustained.  But  it  is  considered  that  where  old  timbers  or 
other  materials  are  replaced  by  new,  the  vessel,  when  re- 
paired, is  better  than  she  was  before  the  damage  was  sus- 
tained. And,  accordingly,  it  is  held  that  the  assured  must 
himself  bear  a  part  of  the  expense  of  the  repairs.'  Mr. 
Justice  Story  has  said  that  if  the  difference  between  the 
value  of  the  vessel  before  the  damage  and  after  the  repairs, 
"were  to  be  ascertained  in  every  particular  case  by  actual 
inspection  and  estimates,  there  would  be  no  end  to  con- 
troversies ;  and,  therefore,  general  usage,  which  the  law 
follows  as  founded  on  public  convenience,  has  applied  a 
certain  rule  to  all  cases." '  This  rule  is  "  that  the  assured 
shall  pay  one-third  part  of  the  expense  of  labor  and  ma- 
terials requisite  to  make  the  repairs,  and  shall  recover 
only  two-thirds  of  the  underwriters,  it  being  considered 
that  in  general  the  ship  is  better  by  the  amount  of  one- 

'  Phillips  on  Insurance,  2d  ed.,  vol.  '  Peele  i'.  Merchants' Ins.  Co.,  3  Ma- 
li, p.  If;?.  son  27,  73. 


(•)  Cory  V.  Boylston  Ins.  Co.,  107  Mass.  140. 

C*)  American  Ins.  Co.  v.  Griswold,  14  Wend.  399,  458. 
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third  of  the  expense  of  the  repairs.     This  allowance  is 
called  the  deduction  of  one-tJiird  7tew  for  old!'  ^ 

The  Supreme  Court  of  Massachusetts,  speaking  of 
this  rule,  have  said  that  it  "  is  arbitrary,  and  operates  in 
some  cases  unjustly,  giving  to  the  insured  more  or  less 
than  a  full  indemnity,  to  which  he  is  entitled  by  the  policy, 
and  to  no  more.  The  rule  originated  from  the  usages 
among  merchants  and  underwriters,  probably  from  the 
great  difficulty  of  ascertaining  the  actual  loss  without  first 
repairing  the  damage  done  or  estimating  the  cost  of  re- 
pairs."'**    The  rule  does  not  apply  to  a  first  voyage.(*) 

§  716.  Exceptions  to  rule  of  indemnity. — *  The  American 
policies  on  vessels  generally  contain  a  declaration,  that 
"  no  partial  loss,  or  particular  average,  shall  in  any  case 
be  paid  unless  amounting  to  five  per  cent."  or  some  sim- 
ilar clause  ;  and  the  cargo  policies  have  an  analogous 
provision,  defining  the  extent  of  the  underwriters'  liabil- 
ity. By  these  clauses  it  will  be  seen  that  in  a  large  class 
of  cases  no  partial  loss  whatever  is  to  be  paid,  and  in 
others,  none  unless  amounting  to  a  certain  portion  of 
the  whole  value  insured.  In  the  former  case,  to  found  a 
claim  for  recovery,  the  subject  at  risk  must  be  totally  lost. 
And  as  to  what  constitutes  a  total  loss,  many  very  in- 
teresting cases  have  been  decided.  But  this  inquiry  is 
foreign  to  our  present  subject.  It  is  only  necessary  to 
observe,  that  unless  the  injury  comes  up  to  the  limit  fixed 
by  the  policy,  the  insured  can  claim  no  damages  ;  he  can 
have  no  remuneration  or  compensation  for  any  loss  less 
than  that  required  by  the  contract.(^)  ** 

'  Phillips  on  Insurance,  2d  ed.,  vol.         "  Brinley   v.    National    Ins.    Co.,   11 
ii,    p.    197;  Poingdestre  v.  Royal   Ex-     Met.  195. 
change,  Ry.  &  M.  378. 

if)  Fenwick  v.  Robinson,  3  C.  &  P.  323. 

C")  The  Irish  Court  of  Admiralty  has  applied  this  rule  to  the  claims  of  sea- 
men for  clothing  lost  by  a  marine  collision.     The  Cumberland,  5  L.  T.  R.  496. 
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§  717.  General  average. — *  General  average,  or  contri- 
bution in  general  average,  is  that  sum  which  on  any  sacri- 
fice of  a  part  of  the  interests  at  risk  for  the  joint  benefit 
of  all,  becomes  due  from  the  other  parties  to  the  adven- 
ture to  make  up  for  the  sacrifice.** 

*The  interests  generally  in  jeopardy  in  these  cases  are 
the  vessel,  freight,  and  cargo  ;  and  when  the  sacrifice  is 
to  be  made  good  in  general  average,  the  values  of  these 
subjects  are  to  be  arrived  at  as  forming  the  basis  of  com- 
putation.** Although  there  has  until  recently  been  some 
want  of  precision  in  the  rule  on  the  subject  of  contribu- 
tion by  the  cargo,  owing  chiefly  to  the  false  assumption 
that  "  prime  cost,"  "  invoice  price,"  and  "  market  value" 
were  synonymous  and  convertible  terms, C)  it  is  now 
practically  settled  in  the  United  States,  that  in  estimat- 
ing a  loss  under  an  open  policy,  the  rule  of  damages  or 
insurable  interest  is  the  market  value  of  the  vessel  or 
goods  at  the  beginning  of  the  risk,  ascertained  according 
to  the  rate  of  exchange  at  that  time,  together  with  the 
premium  of  insurance,  and  in  the  case  of  goods,  the  ex- 
penses necessarily  incurred  upon  them  at  the  time  of 
shipment. (^)  In  England  the  insurable  interest  under 
open  policies  is  now  said  to  be  its  worth  to  the  assured 
at  the  outset  of  the  risk,  with  the  expenses  of  insurance.^) 
*  The  vessel  and  freight  are  of  more  fluctuating  and  un- 
certain value.  The  actual  worth  of  the  vessel  diminishes 
during  the  voyage  with  each  day's  wear  and  tear ;  and 
the  value  of  the  freight  is  also  diminishing  by  reason  of 
the  wages,  provisions,  and  expenses,  which  are  in  a  con- 

("j  Gahn  v.  Broome,  i  Johns.  Cas.  120;  Marshall  on  Ins.,  5th  ed.,  pp.  502, 
503  ;  Coffin  V,  Ncwburyport  Mar.  Ins.  Co.,  9  Mass.  436. 

('■)  2  Phil,  on  Ins.,  §§  1221,  1222,  1229,  1231  ;  Carson  v.  The  Marine  Ins. 
Co.,  2  Wash,  C.  C.  468  ;  Warren  7/.  Franklin  Ins.  Co.,  104  Mass.  518  ;  Cox 
V.  Charleston  Fire  &  Mar.  Ins.  Co.,  3  Rich.  331. 

0)  I  Arnould  on  Mar.  Ins.  (6th  ed.),  p.  318. 
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stant  State  of  disbursement  to  earn  it.  In  New  York, 
to  arrive  at  the  value  of  the  vessel,  one-fifth  of  its  value 
at  the  time  of  sailing  is  deducted  ;  and  the  freight  con- 
tributes on  one-half,  and  is  contributed  for  on  the  whole.^ 
And  this  principle  of  arbitrary  valuation,  though  the  rate 
or  proportion  may  differ,  prevails,  we  believe,  universally 
throughout  the  United  States.'**  Where  there  is  a  total 
loss  of  part  of  the  freight,  as  in  the  case  of  a  ship  being 
too  damaged  on  the  voyage  to  return,  the  loss  must  be 
estimated  on  the  value  of  the  ship  and  freight,  and  not 
that  of  the  freight  only.C) 

Goods  contribute  on  their  actual  net  value  ;  that  is, 
on  their  market  price  at  the  port  of  adjustment,  free  of 
all  charges  for  freight,  duty,  and  expenses  of  landing. 
But  in  a  case  where  the  goods  brought  at  the  inter- 
mediate port  more  than  they  would  have  done  at  the 
port  of  destination,  the  court, /^r  Abbott,  C.  J.,  refused 
to  set  aside  the  valuation  which  had  been  adopted,  which 
was  the  price  actually  obtained.  ('')  Where  the  insured 
has  been  forced  to  make  contribution  in  respect  of  an 
average  loss,  the  insurers  are  held  for  that  proportion 
of  the  contribution  which  the  value  of  his  interest  as 
assured  bears  to  its  value  as  estimated  for  the  purposes 
of  contribution.  Where  a  quantity  of  rails  shipped  at 
London  for  Bombay  for  a  sum  to  be  paid  in  advance 
at  London,  ship  lost  or  not,  were  insured  for  a  sum 
which  included  the  freight,  by  a  policy  in  which  they 

'  This  was  the  rule  laid  down  in  the  is  only  necessary  to  call  attention  thus 

case  of  Leavenworth  v.  Delafield,  i  Cai.  briefly. 

573,  and  has  been  acted  on  ever  since.         -  So  it  is  held  that  the  contributory 

The    principle     has     been     somewhat  value  of  freight  in  general  average  is  to 

shaken    by    Judge    Betts    in    the    Dis-  be  ascertained  by  a  deduction  of   one- 

trict  Court  of  the  United  States.     The  third  of  the  gross  freight.     Humphreys 

Mutual  Safety  Ins.  Co.  v.  The  George,  v.  Union  Ins.  Co.,  3  Mason  429. 
Olcott  157,  to  which  here,  however,  it 


(")  Moss  V.  Smith,  9  C.  B.  94. 
('')  Richardson  v.  Nourse,  3  B.  &  Aid.  237. 
Vol.  II.— 26 
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were  warranted  free  from  particular  average,  unless  the 
ship  should  be  "stranded,  sunk,  or  burnt,"  and  the  ship 
escaped  these  perils,  but  sustained  a  constructive  total 
loss,  and  the  rails  were  saved  and  forwarded  to  their  des- 
tination, for  which  the  assured  was  compelled  to  pay 
freight  to  an  amount  not  exceeding  the  value  of  the 
rails,  this  freight  was  held  not  recoverable  on  the  pol- 

*  It  may  be  proper  to  add,  that  this  arbitrary  remuner- 
ation has  been  greatly  extended  by  the  general  adoption 
in  this  country  of  the  practice  of  valuation.  It  has  be- 
come habitual  to  value  the  thing  assured  in  the  policy  ; 
and  these  valuations  fix  the  basis  of  recovery,  and  forbid 
inquiry  into  the  actual  damage  sustained,  unless  the  over- 
estimate is  so  great  as  to  induce  a  belief  of  fraud.(^)  *"* 

§  718.  Proximate  cause  and  consequential  loss. — The 
law  of  Marine  Insurance,  which  in  the  plan  of  this  book 
is  touched  on  but  lightly,  is  full  of  nice  questions  both 
as  to  consequential  damages  and  proximate  cause,  the 
latter  generally  involving  the  right  of  action,  the  former 
the  limits  of  recovery.  Where  a  vessel  is  injured  by  a 
peril  of  the  sea,  and  further  injury  occurs  from  the 
master's  neglect  to  have  her  repaired  ;  where,  in  the  case 
of  an  insurance  on  cargo,  the  ship  is  lost  and  the  goods 
are  saved,  but  are  afterwards  partially  lost  in  conse- 
quence of  the  master's  neglect  to  tranship  them  ;  and 
generally,  where  the  master's  neglect  is  the  immediate 
cause  by  which  the  injury,  although  arising  from  a  peril 
insured  against,  produces  the  damage,  the  insurers  are 

(")  Great  Indian  P.  R.  Co.  v.  Saunders,  i  B.  &  S.  41. 

C'j  Irving  v.  Manning,  6  C.  B.  391  ;  Lamar  Ins.  Co.  v.  McGlashen,  54  111. 
513.  See  as  to  adjustment  of  general  average  in  various  cases,  Meeker  v. 
Klemm,  11  La.  Ann.  104;  Creely  ?'.  The  Tremont  Insurance  Company,  9 
Cush.  415;  Nelson  v.  Belmont,  5  Duer  310;  Lee  v.  GrinncU,  Ibid.  400; 
Nimick  V.  Holmes,  25  Pa.  366. 
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not  liable. ('')  So  where  the  vessel  was  wrecked  in  time 
of  war,  and  the  cargo  would  have  been  saved  but  for  the' 
interference  of  hostile  troops,  the  loss  was  held  to  be 
due  to  war,  and  not  to  a  peril  insured  against. (*')  But 
if  the  loss  was  a  remote  consequence  only  of  the  negli- 
gence of  the  master  or  crew,  but  a  direct  one  of  a  peril 
insured  against,  the  underwriters  are  not  discharged. (*") 
So  a  collision  is  a  peril  within  a  policy  insuring  against 
the  perils  of  the  sea,  and  the  insured  may  recover  the 
damage  which  was  the  immediate  consequence  of  it,  al- 
though the  vessel  was  brought  within  the  peril  by  the 
fault  of  the  master  or  crew.C^)  But  the  underwriters  in 
such  a  case  are  not  liable  to  pay  the  owners  of  the  in- 
sured vessel  the  damages  which  the  latter  have  been 
compelled  to  pay  the  owners  of  the  other  vessel  to  avoid 
being  sold.('')  And  where  a  policy  on  a  boat  excepts 
from  the  perils  insured  against,  perils  and  misfortunes 
arising  from  a  want  of  ordinary  care  and  skill  in  lading  or 
navigating  her,  the  fact  that  the  master  placed  her  in  a 
dangerous  position  for  being  towed,  is  material  in  de- 
termining the  insurer's  liability.  (^)  A  boat  insured  struck 
a  rock  and  sank.  The  insurers  were  sued.  The  wages 
and  provisions  of  the  crew,  during  the  detention,  were 

(")  Hazard  v.  New  England  M.  I.  Co.,  i  Sumn.  218  ;  Cleveland  v.  Union 
Ins.  Co.,  8  Mass.  308  ;  Copeland  v.  New  England  M.  I.  Co.,  2  Met.  432  ; 
Schieffelin  v.  New  York  Ins.  Co.,  9  Johns.  21. 

('')  lonides  v.  Universal  M.  I.  Co.,  14  C.  B.  N.  S.  259. 

('^)  American  Ins.  Co.  v.  Bryan,  26  Wend.  563,  583. 

(^)  General  M.  I.  Co.  v.  Sherwood,  14  How.  351  ;  Mathews  v.  Howard 
Ins.  Co.,  II  N.  Y.  9;  Street  v.  Augusta  Ins.  Co.,  12  Rich.  13.  These  cases 
establish  the  present  rule  on  the  point,  and  those  of  Peters  v.  Warren  Ins. 
Co.,  14  Peters  99  ;  Hale  v.  The  Washington  Ins.  Co.  2  Story  176 ;  Nelson  v. 
The  Suffolk  Ins.  Co.,  8  Cush.  477,  which  are  in  conflict  with  it,  can  no  longer 
be  regarded  as  of  general  authority. 

(*)  Mathews  v.  Howard  Ins.  Co.,  11  N.  Y.  9. 

O  Savage  v.  Corn  Exchange  Ins.  Co.,  4  Bosw.  i. 
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not  allowed  to  be  estimated  as  a  part  of  the  damages.  (*) 
In  Massachusetts,  the  plaintiff  is  allowed  to  recover  on 
his  insurance  policy  the  damages  paid  to  another  vessel 
for  injury  by  the  collision.  The  plaintiff's  vessel  having 
been  held  liable  in  a  foreign  court  of  admiralty  for  the 
injury,  the  plaintiff  and  the  owner  settled  the  damages 
between  themselves.  Although  the  insurers  had  no 
notice  of  the  suit,  they  were  held  liable  for  this  amount, 
but  not  for  interest  for  time  previous  to  filing  the 
writ.(*')  The  obligation  of  the  insurer,  in  cases  of  partial 
loss,  is  simply  to  pay  such  loss.  It  does  not  extend  to  con- 
sequential losses,  nor  to  loans  obtained  in  a  foreign  port 
for  repairs,  though  the  expense  of  raising  the  money  on 
bottomry  is  part  of  the  partial  loss  which  he  must  pay.('') 
The  rule  as  to  consequential  damages  has  been  said  to 
be  different  in  admiralty  from  what  it  is  at  common  law. 
§  719.  Reduction  of  damage. — *  We  have  already  had 
occasion  to  notice,  that  though  the  plaintiff's  loss  had 
been  made  good  by  charitable  contributions,  his  claim  for 
legal  relief  is  not  thereby  prejudiced  ;  and  there  are  other 
cases  where  he  has  been  allowed  remuneration  beyond  his 
positive  loss.  So,  it  is  no  defense  to  an  action  for  a 
partial  loss  on  a  policy  of  marine  insurance,  that  the  ex- 
pense of  the  repairs  for  the  amount  of  which  the  loss  is 
claimed  was  covered  by  a  loan  made  by  the  correspond- 
ent of  the  owner  on  a  bottomry  of  the  vessel,  and  that 
the  bottomry  loan  was  realized  by  such  correspondent, 
after  the  subsequent  total  loss  of  the  vessel,  out  of  an  in- 
surance effected  by  him  on  his  bottomry  interest,  and  that 
no  part  of  the  loan  was  ever  paid  by  the  owner.^  **     But 

'  Read  v.  Mutual  Safety  Ins.  Co.,  3  Sandf.  54. 

(■")  May  V.  Delaware  Ins.  Co.,  19  Pa.  312. 

('')  Thwing7A  Great  Western  Ins.  Co.,  in  Mass.  93  ;  contra,  Mathews  v. 
Howard  Ins.  Co.,  11  N.  Y.  9. 

C)  Bradlie  v.  Marjland  Ins.  Co.,  12  Pet.  378. 
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where  a  loss  occurs  under  a  valued  policy,  the  plaintiff 
can  only  recover  the  difference  between  the  amount  he 
has  received  from  other  insurances  and  the  agreed  value.(^) 
And  where  upon  an  actual  total  loss  the  sale  of  the  hulk 
produced  a  certain  sum,  that  sum  is  to  be  deducted  from 
the  valuation.  ('') 

Fire  Insurance. 

§  720.  Fire  insurance  a  contract  of  indemnity. — *When 
we  turn  to  the  subject  of  fire  insurance,  we  find  that  the 
policy  retains  much  more  nearly  its  original  character  as 
a  contract  of  indemnity.  In  this  branch  of  the  great 
business  of  insurance,  the  practice  of  valuation  is  almost 
everywhere  unknown  ;  the  doctrine  of  abandonment  has 
never  been  introduced  ;  and  the  right  to  recover  depends, 
in  all  cases,  on  the  actual  loss  sustained, C)  to  be  proved 
in  the  particular  instance.'  ** 

Any  evidence  conducing  to  show  the  loss  less  than 
that  claimed,  is  admissible.  The  doctrine  relative  to  re- 
duction of  damages  has  no  application  to  such  a  case.^^) 
A  fire  insurance  company  which  insured  goods,  and  the 
government  tax  on  the  same,  has  been  held  liable  for  the 
amount  of  that  tax,  although  not  paid,  where  the  govern- 
ment had  entered  judgment  and  the  insured  had  given 
bonds  for  payment.  These  bonds  were  given  in  Ken- 
tucky, where  they  operate  under  the  statutes  as  satisfac- 
tion of  the  judgment.     It  was  held  not  to  be  an  answer 

'  An  interesting  discussion  of  some  fire,  will  be  found  in  the  opinion  of 
important  points  on  the  measure  of  Jones,  C.  J.,  in  Laurent  v.  Chatham 
damages  in  cases  of  insurance  against     F.  I.  Co.,  i  Hall  41. 


(*)  Bruce  v.  Jones,  i  H.  &  C.  769. 

(*■)  Smith  V.  Manufacturers  Ins.  Co.,  7  Met.  448. 

C)  Illinois  M.  F.  I.  Co.  v.  Andes  Ins.  Co.,  67  111.  362. 

C)  Franklin  F.  I.  Co.  v.  Hairnll,  6  Gill  87. 
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to  say  that  the  government  could  not  have  collected  the 
tax  if  the  insurers  had  refused  to  defend  the  suit.C) 

On  a  fire  insurance  policy  the  whole  amount  of  the 
loss  is  recovered,  up  to  the  amount  of  the  risk,  though 
the  loss  is  only  partial.C")  And  where  several  buildings, 
or  goods  in  several  buildings,  are  insured  in  one  policy, 
the  whole  loss  incurred  by  the  destruction  of  one  build- 
ing may  be  recovered,  up  to  the  amount  of  the  risk.C") 
By  a  statute  of  Wisconsin  (^)  the  sum  named  in  the 
policy  is  taken  as  the  value  of  the  property  at  the  time  of 
loss.  This  makes  every  policy  in  that  State  a  valued 
policy,  and  the  whole  risk  is  payable  upon  total  loss.(*) 
And  where  there  are  several  concurrent  policies,  by 
consent  of  the  several  insurers,  the  several  amounts 
named  are  payable. (*^) 

§  721.  Measure  of  loss. — *  In  Ireland,  the  general  rule 
in  cases  of  fire  insurance  has  been  thus  laid  down  in  a  case 
where  a  mill  and  machinery  w^ere  injured  by  fire.  The 
court  directed  the  jury  to  say,  "  what  state  of  repairs  the 
machinery  was  in,  what  it  would  cost  to  replace  it  by  new 
machinery,  and  how  much  better,  if  at  all,  the  mill  in 
which  the  machinery  was  placed  would  be  with  the  new 
machinery  than  it  was  at  the  time  of  the  fire  ;  the  differ- 
ence to  be  deducted  from  the  entire  expense  of  placing 


(")  Insurance  Co.  v.  Thompson,  95  U.  S.  547. 

(*■)  Liscom  71.  Boston  M.  F.  I.  Co.,  9  Met.  205  ;  Underbill  v.  Agawam  M. 
F.  I.  Co.,  6  Cush.  440;  Mississippi  M.  I.  Co.  v.  Ingram,  34  Miss.  215; 
Phoenix  F.  I.  Co.  v.  Cochran,  51  Pa.  143. 

C)  Nicolet  V.  Insurance  Co.,  3  La.  366;  Wallace  ?'.  Insurance  Co.,  4  La. 
289  ;  Commonwealth  v.  Hide  &  L.  I.  Co.,  1 12  Mass.  136  ;  Rix  v.  Mutual  Ins. 
Co.,  20  N.  H.  198. 

C')Stat.  1874,  ch.  347;  R.  S.  §  1943. 

(')  Reilly  7'.  Franklin  Ins.  Co.,  43  Wis.  449;  Thompson  7'.  St.  Louis  Ins. 
Co.,  43  Wis.  459. 

{')  Oshkosh  Gas  Light  Co.  v.  Germania  F.  I.  Co.,  71  Wis.  454. 
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there  such  new  machinery."  ^  This  rule  has  been  adopted 
in  this  country  in  cases  where  the  property  is  injured  and 
repaired  so  as  to  replace  it  substantially  as  it  was  before 
the  accident*  But  in  cases  of  total  destruction  much 
confusion  once  existed. 

Mr.  Greenleaf  has  said,*  that  the  actual  loss  is  to  be 
ascertained  by  the  expense  of  restoring  the  property, 
without  any  deduction  for  the  difference  of  value  between 
the  old  and  new  materials ;  and,  on  the  other  hand,  an 
effort  was  made  in  Massachusetts,  in  a  suit  on  a  fire 
policy,  to  introduce  the  analogies  of  marine  insurance  ; 
the  defendants  insisting  on  deducting  from  the  estimated 
cost  of  a  new  building,  the  difference  in  value  between 
the  old  and  such  new  building.  The  property  had  been 
totally  destroyed,  and  a  different  building  had  been 
erected  on  the  premises.  In  this  case  both  these  rules 
were  rejected  ;  the  court  saying  as  to  the  latter,  with 
great  justice,  that  it  was  not  supported  by  any  authority 
or  principle.  They  also  refused  to  sanction  the  principle 
laid  down  by  Mr.  Greenleaf,  saying  that,  if  it  were  fol- 
lowed, the  assured  in  some  cases  would  recover  more  than 
an  indemnity,  and  much  more  when  the  building  is  dilapi- 
dated and  out  of  repairs ;  that  the  underwriters  are  lia- 
ble only  to  pay  a  fair  indemnity  for  the  loss  ;  and  that, 
whatever  the  rule  might  be  when  the  building  insured  is 
partially  injured  by  the  peril  assured  against,  it  has  no 
application  to  cases  like  the  present,  where  the  building 
is  totally  destroyed  and  to  be  replaced  by  a  new  one ; 
and  they  proceeded  to  say  :  "  If  the  rule  laid  down  in 
Vance  v.  Forster  were  applied,  the  jury  must  ascertain 
by  the  estimates  and  opinions  of  witnesses  the  amount 
of  the  expenses  of  a  new  building,  and  they  must  esti- 

'  Vance  v.  Forster,  i  Irish  Circ.  Cas.         '  Brinley  v.  The  National  Ins.  Co., 
47  ;  3  Stephens'  N.  P.  2084.  11  Met.  195. 

^  2  Greenleaf  on  Ev.  §  407.  : 
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mate  the  value  of  the  old  building,  in  order  to  ascertain 
the  difference,  if  any  there  be,  between  the  new  and  the 
old.  We  can  perceive  no  use  in  requiring  this  double  esti- 
mate ;  for  when  the  plaintiff  is  only  entitled  to  recover 
the  amount  of  the  value  of  the  building  destroyed,  the 
estimate  of  the  cost  of  a  new  building  is  useless.  We 
are,  therefore,  of  opinion  that  there  is  no  rule  of  dam- 
ages applicable  to  the  present  case ;  and  that,  in  all 
cases  where  no  rule  of  damages  is  established  by  law, 
the  jury  are  to  decide  upon  the  question,  and  that  to  their 
decision  there  can  be  no  legal  exception."  And  a  new 
trial  was  ordered.^  ** 

§  722.  Actual  value  of  the  property  lost.— But  this  case 
is  not  any  longer  to  be  considered  as  expressing  the  law, 
even  in  Massachusetts.  The  measure  of  damages  is  now 
recognized  as  a  question  for  the  court.  The  general  rule 
is  the  value  of  the  property  at  the  time  of  the  fire-C")  The 
amount  of  the  risk  is  not  even  prima  facie  evidence  of 
the  extent  of  loss.('')  Where  a  house  is^destroyed,  the 
measure  of  damages  is  not  its  cost  originally  or  to  re- 
build, nor  its  value  if  removed,  nor  the  difference  in 
value  of  the  land  with  and  without  it.  The  value  of  the 
house  itself,  as  it  stood  on  the  land  just  before  its  destruc- 
tion, is  the  measure  of  damages ;  which  is  to  be  arrived 
at  by  comparing  its  value  with  that  of  a  new  house  of 
the  same  size  and  kind.('')  Nor  is  the  measure  of  dam- 
ages affected  by  the  fact  that,  in  accordance  with  a  con- 
tract between  the  plaintiff  and  a  third  party,  the  building 

'  Brinley  v.  The  National  Ins.  Co.,  11  Met.  195. 


(■•)  Fowler  v.  Old  North  State  Ins.  Co.,  74  N.  C.  89. 
(•')  Lion  F.  I.  Co.  v.  Starr,  71  Tex.  733. 

("=)  State  Ins.  Co.  v.  Taylor,   14  Col.  499;  Aetna  Ins.  Co.  v.  Johnson,  11 
Bush  587. 
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was  soon  to  be  removed,  and  its  value  for  removal  was 

less.(=0 

Upon  partial  loss  of  a  building  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  the  property  , 
whole  and  damaged.(^)  A  wooden  building  was  injured 
by  fire.  A  city  ordinance  forbade  repairs  on  wooden  build-  j^^f-jl^i^^ 
ings  situated  where  the  one  in  question  was  ;  and  without 
repairs  the  injury  was  greater  than  the  risk,  though  the 
building  could  have  been  repaired  for  a  less  sum.  It  was 
held  that  the  amount  of  the  risk  could  be  recovered,  f') 
Where,  by  the  terms  of  a  policy  of  insurance  upon  goods 
contained  in  the  public  stores,  the  underwriters  agreed  to 
make  good  to  the  assured,  all  such  loss  as  should  hap- 
pen to  the  goods  by  fire,  "  to  be  estimated  according  to 
the  true  and  actual  cash  value  of  the  property  at  the  time 
the  loss  should  happen,"  the  measure  of  damages  was 
such  value,  notwithstanding  the  duties  upon  the  goods 
had_rLOt  been  paid  or  secured. ('^)  So  where  a  distiller  is 
liable  for  the  tax  on  whiskey  destroyed  in  bond,  the 
measure  of  damages  is  the  value  including  the  tax.(^) 
Where  by  law  or  by  the  terms  of  the  policy  only  a  cer- 
tain proportion  of  the  total  value  of  property  is  to  be 
insured,  that  proportion  is  to  be  determined  by  the  value 
at  the  time  of  the  loss,  and  not  by  the  value  stated  in  the 
policy.  (^) 

The  measure  of  damages  is  not,  however,  always  or 
necessarily  equal  to  the  market  value  of  the  property. 
"  The  contract  of  the  insurer  is  not  that,  if  the  property  is 


(»)  Washington  M.  E.  M.  Co,  v.  Weymouth  &  B.  M.  F.  I.  Co.,  135  Mass.  503. 
0')  Hoffman  v.  Western  M.  &  F.  L  Co.,  i  La.  Ann.  216. 
C)  Brady  v.  North  Western  Ins.  Co.,  11  Mich.  425. 
(J)  Wolfe  V.  Howard  Ins,  Co.,  7  N.  Y.  583. 
(*)  Hedger  v.  Union  Ins.  Co.,' 17  Fed.  Rep.  498. 

(f)  Post  V.  Hampshire  M.  F.  I.  Co..  12  Met.  555  ;  Atwood  v.  Union  M.  F. 
I.  Co.,  28  N.  H.  234;  Huckins  v.  Peoples'  M,  F,  I,  Co.,  31  N.  H.  238. 
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burned,  he  will  pay  its  market  value ;  but  that  he  will  in- 
demnify the  assured,  that  is,  save  him  harmless,  or  put 
him  in  as  good  a  condition,  so  far  as  practicable,  as  he 
would  have  been  in  if  no  fire  had  occurred."  (■') 

§  723.  Election  of  insurer  to  rebuild — Alternative  contract. 
— It  is  a  frequent  provision  in  fire  policies,  that  in  case 
of  loss  the  insurers,  instead  of  paying  it  in  money,  may 
rebuild  or  repair  the  premises,  on  giving  notice  to  the 
insured  of  their  election  to  do  so.  The  policy  is  in  this 
respect  an  alternative  contract,  and  the  exercise  of  the  elec- 
tion, by  giving  the  notice,  converts  the  contract  of  insur- 
ance into  a  building  contract ;  and  in  case  the  rebuilding 
is  thereupon  begun  and  discontinued  by  the  insurance 
company,  the  rule  of  damages  is  no  longer  the  amount 
insured,  but  that  necessary  to  complete  the  rebuilding. 
And  where  several  companies  have  given  the  notice,  and 
the  contract  thus  substituted  is  broken  by  all,  the  insured 
can  recover  against  any  one  of  them  the  whole  cost  of 
completing  the  restoration  of  the  building,  leaving  the 
company  against  whom  the  judgment  is  recovered  to  ob- 
tain contribution  from  the  others.(^)  Where  the  com- 
pany elects  to  rebuild,  and  after  waiting  some  time  re- 
fuses to  do  so,  the  insured  may  recover  under  the  policy 
what  it  would  have  cost  the  company  to  rebuild  at  the 
date  of  refusal,  together  with  damages  for  injury  to  the 
property  through  the  exposure. ('') 

In  Illinois  in  such  a  case,  it  has  been  held  that  the 
plaintiff  may  recover  the  amount  of  insurance  with  in- 
terest plus  the  rent  of  the  land  during  the  period  of  de- 
lay ;  C)  but  this  rule  loses  sight  of  the  fact  that  the  con- 

(")  Morton,  C.  J.,  in  Washington  M,  E.  M.  Co.  v.  Weymouth  &  B.  M.  F. 
I.  Co.,  135  Mass.  503,  506. 

('')  Morreli  v.  Irving  F.  I.  Co.,  33  N.  Y.  429. 

(•■)  Annerican  C.  I.  Co.  v.  McLanathan,  11  Kas.  533. 

(•';  Home  M.  F.  I.  Co.  v.  Garfield,  60  111.  124. 
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tract,  by  the  election  of  the  company,  has  become  a 
contract  to  rebuild.  If  the  repairs  are  made  in  good 
faith,  but  do  not  make  the  building  equal  in  value  to  the 
original  structure,  the  difference  in  value  between  the 
building  before  loss  and  as  repaired  is  the  measure  of 
damages  ('■')  Upon  a  partial  loss  the  insurer  elected 
to  reinstate  ;  but  the  public  authorities  condemned  the 
building  for  causes  apart  from  those  insured  against,  and 
removed  it.  The  insurer,  notwithstanding  the  action  of 
the  authorities,  was  held  bound  to  reinstate,  which  in  this 
case  practically  compelled  them  to  pay  for  a  total  loss.(^) 
Where  there  is  no  clause  in  the  policy  giving  the  insurer 
the  right  to  rebuild,  no  such  right  exists.  C) 

§  724.  Consequential  loss.— The  damages  for  delay  in 
payment  are  confined  to  interest  on  the  amount  from  the 
time  of  the  demand.  A  finding  of  greater  damages  is 
error. (")  But  where  no  demand  is  made  for  payment, 
nor  notice  of  loss  given,  the  company  is  not  liable  to  pay 
interest  except  from  the  time  of  the  filing  of  the  writ.('') 
The  necessary  expenses  of  the  insurers  in  rescuing  the 
insured  property  were  allowed  them,  and  also  their  ex- 
penses in  selling  it,  where  such  a  sale  was  necessary,  al- 
though without  notice  to  the  owners,  where  the  owners 
were  not  known  and  no  circumstances  indicated  who 
they  were.C^)     Rent  during  the  period  of  rebuilding,  or 

(")  Parker  v.  Eagle  F.  I.  Co.,  9  Gray  152. 

('')  Brown  v.  Royal  Ins.  Co.,  1  E.  &  E.  853.  It  would  seem  that  the  com- 
pany would  be  called  upon  to  pay  the  whole,  value  of  the  buiding,  even  il  it 
were  greater  than  the  risk  ;  for  having  elected  to  reinstate,  the  owner  became 
entitled  to  a  building  equal  in  value  to  the  one  destroyed, 

(^)  Wallace  v.  Insurance  Co.,  4  La.  289. 

C')  Insurance  Co.  v.  Piaggio,  16  Wall.  378.  In  this  case  the  court  modi- 
fied the  judgment  by  striking  out  a  clause  giving  a  large  sum  for  delay.  See 
17  U.  S.  Stat,  at  Large  197  ;  Ellmaker  v.  Franklin  Ins.  Co.,  5  Pa.  St.  183. 

(^)  Thwing  V.  Great  Western  Ins.  Co.,  in  Mass.  93. 

0  Robinson  v.  Corn  Exchange  Ins.  Co.,  i  Abb.  N.  S.  186. 
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loss  of  use  during  that  time,  cannot  be  recovered  unless 
especially  stipulated  for  in  the  policy.  ("*) 

In  a  peculiar  case  in  New  York  the  defendant  insured 
from  loss  by  fire  the  plaintiff's  royalties,  accruing  under 
an  exclusive  license  to  use  the  plaintiff's  patent  for  re- 
fining oil.  The  manufactory  of  the  licensee  was  destroyed 
by  fire.  The  measure  of  recovery  was  held  to  be  the  loss 
of  royalties  caused  by  loss  of  use  of  the  works  during  re- 
building, not  merely  the  loss  of  royalties  on  the  oil  de- 
stroyed. (^) 

§  725.  Damages  affected  by  the  title. — Any  person  hav- 
ing a  legal  interest  in  property  may  insure  it,  and  recover 
the  whole  loss  up  to  the  amount  of  insurance,  holding 
the  balance  (if  any)  above  his  interest  for  the  benefit  of 
the  equitable  or  legal  owner  of  it.  So  a  life  tenant('') 
or  an  unpaid  vendor  C^)  may  recover  the  whole  amount 
of  loss.  The  insurable  interest  of  a  lessee  for  years, 
however,  is  the  value  of  his  lease,  and  that  is  the  meas- 
ure of  his  recovery.  (*") 

A  mortgagor  who  insures  recovers  the  whole  amount 
of  loss.Q  and  so  does  the  mortgagee  who  insures  in  con- 
nection with  the  mortgagor. (^)  Where  the  mortgagee 
insures  without  the  privity  of  the  mortgagor,  he  is  in 
some  jurisdictions  restricted  to  the  amount  of  the  loan 


(")  In  the  matter  ^/Wright  and  Pole,  i  A.  &  E.621  ;  Pontalba  v.  Phoenix 
Ass.  Co.,  2  Rob.  (La.)  131  ;  Farmers'  Mut.  Ins.  Co.  v.  New  Holland  Turn- 
pike Co.,  132  Pa.  37. 

O)  Natural  Y.  O.  Co.  v.  Citizens'  Ins.  Co.,  106  N.  Y.  535. 

(-)  Caldwell  v.  Stadacona  F.  &  L.  I.  Co..  11  Can.  212. 

(')  Collinj^ridge  ?'.  Royal  Exchange  Ass.  Corp.,  3  Q.  B.  D.  173;  Insurance 
Co.  V.  UpdegrafT,  21  Pa.  513. 

(')  Niblo  V.  North  American  F.  I.  Co.,  i  Sandf.  551. 

(0  Carpenter  v.  Providence  W.  I  Co.,  16  Pet.  495  (semble) ;  Strong 7/.  Man- 
ufacturers' Ins.  Co.,  10  Pick.  40. 

("j  Kernochan  v.  New  York  IJ.  F.  I.  Co.,  17  N.  Y.  428. 
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unpaid  at  the  time  of  loss  ;(")  in  others  he  is  allowed  to 
recover  the  whole  value  of  the  property. (^)  He  is  gen- 
erally required  to  surrender  his  mortgage  to  the  insurer. C) 
If,  after  the  destruction  of  the  property,  the  mortgagee 
has  foreclosed  the  mortgage,  it  has  been  said  that  he  can 
recover  only  such  an  amount,  besides  what  he  got  on  the 
foreclosure  sale,  as  would  indemnify  him. ('^)  A  bailee — 
for  instance,  a  consignee  or  commission  agent — may  in- 
sure and  recover  the  whole  value,  holding  the  balance 
over  his  own  interest  for  the  owner.(*')  A  fire  policy 
on  goods  described  generally  as  "  the  property  of  the 
insured  or  held  by  him  in  trust,"  covers  cloth  of  other 
parties  left  with  him  to  be  made  into  clothing,  and 
extends  to  the  whole  value  of  such  goods.  It  is  not 
limited  to  the  bailees'  interest  or  lien  for  charges. (^) 
Warehousemen  and  wharfingers  with  whom  goods  are 
deposited  have  an  insurable  interest  in  such  goods,  al- 
though there  has  been  no  previous  authority  to  insure 
given  by  the  real  owners,  nor  any  notice  given  to  them 
of  such  insurance,  and  the  insurers  are  entitled  in  such 
a  case  to  recover  from  the  insurance  office  the  full  value 
of  the  goods  destroyed  by  fire.  They  are,  of  course,  lia- 
ble to  account  to  the  true  owners  for  the  excess  of  the 
money  received  beyond  the  amount  of  their  own  charges 


(*)  Carpenter  v.  Providence  W.  I.  Co.,  16  Pet.  495  ;  Sussex  Ins.  Co.  v. 
Woodruff,  26  N.J.  L.  541. 

CO  Honore  v.  Lamar  F.  L  Co.,  51  111.  409;  Concord  U.  M.  F.  I.  Co.  v. 
Woodbury,  45  Me.  447  ;  King  v.  State  M.  F.  I.  Co.,  7  Cush.  i. 

('=)  Carpenter  7/.  Providence  W.  I.  Co.,  16  Pet.  495  ;  Honore  v.  Lamar  F. 
I.  Co ,  51  111.  409;  Sussex  Ins.  Co.  v.  Woodruff,  26  N.J.  L.  541  ;  contra  in 
Massachusetts  :  King  v.  State  M.  F.  I.  Co.,  7  Cush.  i. 

('^)  Hadley  v.  Insurance  Co.,  55  N.  H.  no. 

(«)  Hough  V.  People's  F.  I.  Co.,  36  Md,  398  ;  De  Forest  v.  Fulton  F.  I.  Co., 
I  Hall  84. 

(0  Stillwell  V.  Staples,  19  N.  Y.  401. 
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in  respect  of  such  goods. ("*)  If  in  such  case  the  owner 
has  also  insured,  according  to  the  rule  of  the  United 
States  courts,  the  loss  should  be  apportioned  between 
the  companies.  In  such  a  case  the  adjustment  of  the 
loss  by  experts  is  admissible  evidence  to  determine  what 
contributions  should  be  madc^") 

§726.  Reduction  of  damages. — In  an  action  on  a  fire 
policy,  by  which  the  defendants  were  to  pay,  in  case  of 
loss,  all  damages  not  exceeding  $2,500,  to  be  estimated 
according  to  the  cash  value  of  the  property  at  the  time 
of  the  loss,  but  at  the  rate  of  two-thirds  only  of  such 
cash  value,  the  insured  were  held  entitled  to  the  whole 
$2,500,  as  that  sum  was  less  than  two-thirds  of  the  cash 
-value  of  the  property  destroyed.  The  court  sustained 
-the  refusal  of  the  judge  at  Nisi  Prius  to  charge  "  that  as 
plaintiffs  had  another  policy  to  the  amount  of  $2,500, 
issued  by  another  company  on  said  goods,  one-half  the 
entire  loss  should  be  found  by  the  jury,  and  the  Ashland 
Company  (the  defendants)  could  be  legally  charged  with 
only  two-thirds  of  such  one-half,  and  interest/'f')  But, 
under  a  policy  of  fire  insurance  for  $2,000,  on  property 
insured  elsewhere  for  $3,000,  which  contained  the  fol- 
lowing provisions :  "  When  property  is  insured  by  this 
company  solely,  three-fourths  only  of  the  value  will  be 
taken  ;  and  in  cases  of  loss  this  con'^pany  will  be  liable 
to  pay  three-fourths  only  of  the  value  at  the  time  of  the 
loss,  but  in  no  case  more  than  is  insured  by  this  com- 
pany. In  case  of  loss  or  damage  of  property  on  which 
authorized  double  insurance  subsists,  this  company  shall 
be  liable  to  pay  only  such  proportion  thereof  as  the  sum 
insured  by  this  company  bears  to  the  whole  amount  in- 


C)  Waters  v.  Monarch  F.  &  L.  Ass.  Co.,  5  E.  &  B.  870. 

('■)  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S.  527. 

(■)  Ashland  F.  I.  Co.  v.  Housinger,  10  Oh.  St.  10. 
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sured  thereon,  such  amount  to  exceed  three-fourths  of 
the  actual  value  of  the  property  at  the  time  of  the  loss," 
the  plaintiff  was  held,  by  the  Supreme  Court  of  Massa- 
chusetts, entitled  to  recover  only  two-fifths  of  three- 
fourths  of  the  loss.C")  Where  a  mortgagee  insures  prop- 
erty, his  recovery  is  not  affected  by  the  fact  that  the 
mortgagor  has  repaired  the  premises.  (^) 

§  727,  Loss  of  insurance  through  defendant's  default. — 
Where  a  defendant  had  agreed  to  procure  insurance  for 
the  plaintiff,  but  before  the  insurance  was  effected,  the 
property  was  destroyed  in  the  Chicago  fire  of  1872,  it 
was  held  that  the  defendant  was  not  liable  for  the  face 
value  of  the  policy,  that  he  was  only  liable  for  the 
amount  of  dividends  which  the  company  would  have 
declared  on  a  policy  of  that  face  value. (")  Where  a  policy 
lapsed  through  the  negligence  of  the  defendants  (not  the 
insurers),  the  plaintiff  recovered  the  net  value  of  the 
policy  at  the  time.('^) 

§  728.  Reinsurance. — An  insurer  frequently  finds  it  ad- 
visable to  secure  protection  from  loss  by  reinsuring  in 
another  insurance  company.  The  insurer  still  remains 
liable  upon  the  original  contract,  but  is  indemnified 
against  loss  by  the  reinsurer.  Upon  a  loss  happening, 
the  original  insurer,  upon  a  principle  that  will  be  dis- 
cussed in  a  later  chapter,  may  at  once  sue  the  reinsurer 
and  recover  the  amount  of  the  loss,  without  first  having 
paid  it.(*')     It  has  been  held  that  this  may  be  done  even 


(»)  Haley  v.  Dorchester  M.  F.  I.  Co.,  12  Gray  545. 

('')  Foster  v.  Equitable  M.  F.  I.  Co.,  2  Gray  216. 

(')  Chicago  Building  Society  v.  Crowell,  65  111.  453. 

("*)  Grindle  v.  Eastern  Express  Co.,  67  Me.  317. 

(•")  Eagle  Insurance  Co.  v.  Lafayette  Insurance  Co.,  9  Ind.  443 ;  Gantt  v. 
American  Central  Ins.  Co.,  68  Mo.  503  ;  Blackstone  v.  Alemannia  F.  I.  Co., 
56  N.  Y.  104.     See  ch.  xxvi. 
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if  the  insurer  is  insolvent  and  unable  to  pay  the  claim. ('') 
But  if  the  insurer  has  adjusted  the  loss  without  suit,  he 
can  recover  no  more  than  the  amount  he  has  paid.(^) 
Upon  claim  being  brought  against  the  insurer,  notice 
may  be  given  to  the  reinsurer,  whose  duty  it  then  be- 
comes either  to  contest  the  claim  or  to  adjust  it.('')  In 
a  case  of  this  sort  (^)  Story,  J.,  said  : 

"  If  notice  of  a  suit,  threatened  or  pending,  upon  the  original 
policy,  be  given  to  the  reassurers,  they  have  a  fair  opportunity 
to  exercise  an  election  whether  to  contest  or  admit  the  claim. 
It  is  their  duty  to  act  upon  such  notice,  when  given,  within  a 
reasonable  time.  If  they  do  not  disapprove  of  the  contestation 
of  the  suit,  or  authorize  the  party  reassured  to  compromise  or 
settle  it,  they  must  be  deemed  to  require  that  it  should  be  car- 
ried on  ;  and  then,  by  just  implication,  they  are  held  to  indem- 
nify the  party  reassured  against  the  costs  and  expenses  neces- 
sarily and  reasonably  incurred  in  defending  the  suit. 

"  If  they  decline  to  interfere  at  all,  or  are  silent,  they  have  no 
right  afterwards  to  insist  that  the  costs  and  expenses  of  the  suit 
ought  not  to  be  borne  by  them,  as  they  are  exclusively  under 
such  circumstances  incurred  for  the  benefit  of  the  reassurers, 
and  are  indispensable  for  the  protection  of  the  party  reassured." 

The  Supreme  Court  of  Missouri,  after  quoting  this 
language  with  approval,  added  :  (") 

"  Such  defense  when  made  in  good  faith,  for  the  protection  of 
the  reinsurers,  will  render  any  judgment  obtained  by  the  original 
assured  in  such  suit,  binding  upon  the  reinsurers,  as  to  all  mat- 
ters which  could  have  been  litigated  therein,  and  make  them 
liable  also  for  the  costs  and  expenses  of  the  litigation.  It  neces- 
sarily follows  that  in  all  cases  w^here  the  reinsurers  fail,  after 
notice,  to  participate  in  the  defense,  the  original  insurer,  by 
operation  of  law,  becomes  sud  modo  their  agent  for  the  manage- 


(")  Hone  V.  Mutual  Safety  Ins.  Co.,  i  Sandf.  137. 

C*)  Illinois  Mut.  F.  I.  Co.  7/.  Andes  Insurance  Co.,  67  III.  362. 

C)  New  York  C.  I.  Co.  v.  National  Protection  I.  Co.,  20  Barb.  468. 

('')  N.  Y.  State  Marine  Ins.  Co.  v.  Protection  Ins.  Co.,  i  Story  458,  462. 

(')  Gantt  V.  American  Central  Ins.  Co.,  68  Mo,  503,  535, /<rr  Hough,  J, 
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ment  of  such  defense,  and  in  the  conduct  thereof  is  bound  to 
exercise  the  utmost  good  faith  :  and  any  judgment  against  him, 
collusively  obtained,  would  not  support  a  recovery  over  against 
the  reinsurers." 

Life  Insurance. 

§  729.  Life  insurance  not  a  contract  of  indemnity. — *Con- 
tracts  of  assurance  on  lives  form  another  very  important 
division  of  this  branch  of  our  subject.  Where  the  policy 
was  taken  out  on  the  life  of  a  third  person,  it  was  origi- 
nally said  that,  like  marine  and  fire  policies,  it  was  a  mere 
contract  of  indemnity  ;  (^)  that  if  not  damnified,  the 
plaintiff  could  not  recover ;  and  so,  where  the  creditors 
of  Mr.  Pitt  had  effected  an  insurance  on  his  life,  and 
their  debts  had  been  subsequently  paid,  it  was  held  that 
they  could  not  recover.'  But  this  case  has  been  over- 
ruled ;  and  it  has  been  decided  that  a  contract  of  life 
assurance  is  a  mere  contract  to  pay  a  certain  sum  of 
money  upon  the  death  of  a  person,  in  consideration  of 
the  payment  of  certain  premiums  ;  that  it  is  not  a  con- 
tract of  indemnity ;  (^)  and  that  the  termination  of  a 
creditor's  interest  before  the  death  does  not  defeat  the 
recovery.'  {'')  ** 

The  sum  insured  is  the  measure  of  damages.  C^)  There 
may  be  more  than  one  beneficiary  ;  for  instance,  a  debtor 
may  insure  his  life  in  the  name  of  a  creditor,  the  balance 
after  paying  the  debt  to  inure  to  the  benefit  of  the 
debtor's  family. (®) 

'  Godsall  t>.  Boldero,  9  East  72,  cited,         "^  Dalby  v.  India  &  London  Life  As- 
with   approbation,   in   Tyler   v.   ^tna    surance  Co.,  15  C.  B.  365. 
Fire  Ins.  Co.,  12  Wend.  507. 


(")  Bevin  v.  Connecticut  M.  L.  I,  Co.,  23  Conn.  244. 
C)  Ace.  Trenton  M.  L.  &  F.  L  Co.  v.  Johnson,  24  N.  J.  L.  576,  585. 
(<=)  Law  V.  London  I.  L.  P.  Co.,  i  K.  &  J.  223  ;  Rawls  v.  American  M.  L. 
Co.,  27  N.  Y.  282. 

(•1)  Hoyt  V.  New  York  L.  I.  Co.,  3  Bosw.  440. 
(«)  American  L.  &  H.  I.  Co.  v.  Robertshaw,  26  Pa.  189. 
Vol.  II. — 27 
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§  730.  Refusal  to  issue  or  continue  a  policy. — Where  an 
insurance  company  breaks  a  contract  to  issue  a  paid-up 
policy,  the  measure  of  damages  is  the  cost  of  reinsuring 
in  a  first-rate  company,  or  if  the  plaintiff  is  not  insurable 
at  the  time,  the  value  of  the  policy. C*)  So  where  a  com- 
pany agrees,  on  the  payment  of  the  third  annual  pre- 
mium due  on  a  life  insurance  policy,  to  issue  a  paid-up 
policy  and  fails  to  do  so,  the  measure  of  damages  is  the 
difference  in  value  between  a  paid-up  policy  and  the  life 
policy  held  by  the  plaintiff.C')  But  it  has  been  held  in 
some  cases  that  if  the  company  breaks  the  conditions  of 
its  policy  the  measure  of  damages  is  not  what  it  would 
cost  the  plaintiff  to  reinsure,  but  the  whole  amount  of  the 
premiums  paid  by  him  with  interest  ;(*")  but  since  these 
premiums  represent  the  consideration  paid  by  the  insured 
and  not  the  value  of  the  contract,  it  would  seem  that 
they  do  not  furnish  the  measure  of  damages.  If  the 
plaintiff  cannot  be  reinsured,  it  is  added  in  one  case, 
he  should  get  "  full  damages,  not  exceeding  the  amount 
of  insurance."  (^) 

Upon  breach  of  the  policy  by  the  insurer  transferring 
its  business  to  another  company  and  going  out  of  busi- 
ness, the  assured  may  recover  the  value  of  the  policy. (") 
In  determining  the  value,  the  health  of  the  assured,  if  it 
is  a  life  policy,  and  all  other  facts  tending  to  show  what  it 
would  cost  him  to  replace  himself,  should  be  taken  into 

(»)  Phoenix  M.  L.  I.  Co.  v.  Baker,  85  111.  410;  Missouri  V.  L.  I.  Co.  v. 
Kelso,  16  Kas.  481  ;  Union  C.  L.  I.  Co.  v.  McHugh,  7  Neb.  66 ;  Speer  v. 
Phoenix  M.  L.  I.  Co.,  36  Hun  322 ;  Farley  v.  Union  M.  L.  I.  Co.,  41  Hun 
303.  So  in  an  action  for  conversion  of  a  policy  :  Barney  v.  Dudley,  42  Kas. 
212. 

C)  American  L.  I.  &  T.  Co.  v.  Shultz,  82  Pa.  46. 

(')  Albama  G.  L.  I.  Co.  v.  Garmany,  74  Ga.  51  ;  McKee  v.  Phoenix  Ins. 
Co.,  28  Mo.  383. 

(')  Union  C   L.  I.  Co.  v.  Poettker,  4  Am.  Law  Rec.  109. 

{')  Lovell  V.  St.  Louis  M.  L.  I.  Co.,  1 1 1  U.  S.  264. 
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account.  The  items  which  go  to  make  up  the  value  of  a 
policy  were  considered  in  N.  Y.  Life  Insurance  Co.  v. 
Statham.(''')  The  assured  had,  in  that  case,  been  pre- 
vented by  the  war  of  the  rebellion  from  paying  the 
premiums.  It  would  seem  that  if  the  war  did  not  excuse 
the  non-payment,  the  policy  should,  according  to  its 
terms,  have  lapsed.  If  the  war  excused  the  non-payment, 
then  it  would  seem  that  the  policy  must  have  been  in 
force  at  the  time  of  the  death  of  the  assured,  but  the 
Supreme  Court  took  a  different  view,  holding  that  the 
plaintiff  could  recover  the  equitable  value  of  the  policy 
at  the  time  of  the  first  default,  with  interest  from  the 
close  of  the  war,  and  that  there  should  be  no  deduction 
as  in  the  case  of  surrendered  policies.  As  to  the  method 
of  determining  the  value,  the  court  said  :  "  In  each  case 
the  rates  of  mortality  and  interest  used  in  the  tables  of  the 
company  will  form  the  basis  of  the  calculation."  In  case 
of  a  mutual  insurance  company  the  reserve  fund  for  the 
policy  under  consideration  must  be  considered  in  determin- 
ing its  value. C')  Where  the  defendant  refused  to  receive 
the  premium  for  a  policy  on  account  of  the  breaking  out 
of  the  war,  the  plaintiff  residing  in  Virginia  (the  offer  to 
pay  the  premium  being  made  before  the  proclamation  of 
non-intercourse  with  that  State),  it  was  held  that  the 
subsequent  enlistment  of  the  plaintiff  in  the  Confederate 
army  did  not  annul  the  contract,  and  that  the  measure 
of  his  damages  was  the  value  of  the  policy  at  the  time  of 
refusal,  with  interest.  C') 

§  731.  Accident  insurance.— The  same  principle  which 
prevents  recovery  for  loss  of  rents  in  case  of  fire  insur- 
ance prevents  recovery  for  loss  of  time  or  of  profits  in 

e)  93  u.  s.  24. 

0")  Nashville  L.  I.  Co.  v.  Mathews,  8  Lea  499. 
("=)  Smith  V.  Charter  Oak  L.  I.  Co.,  64  Mo.  330. 
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an  action  on  an  accident  insurance  policy.  The  risk  in- 
sured against  is  pliysical  accident,  compensation  for 
which  is  the  expense  of  curing  the  injury  and  the  pain  of 
it.  So  where  in  a  suit  on  a  policy  of  insurance,  by  which 
;!^i,ooo  was  to  be  paid  to  the  representatives  of  the 
assured,  in  case  of  his  death  by  railway  accident,  and  a 
proportionate  part  of  that  sum  to  him  in  case  of  his  in- 
jury by  such  accident,  the  injury  had  fallen  short  of 
death,  it  was  held  not  to  be  a  true  measure  of  damages 
to  assume  the  sum  insured  as  the  value  of  the  life,  and 
to  estimate  a  proportionate  sum  for  the  injury.  In  such 
a  case,  the  measure  of  damages  is  the  amount  of  injury 
the  plaintiff  has  sustained  as  a  direct  consequence  of  the 
accident,  /.  e.,  compensation  for  the  pain  and  medical  ex- 
pense ;  but  loss  of  time  or  profits  in  such  a  case  are  not 
regarded. C)     Pollock,  C.  B.,  said  : 

"We  think  that,  in  considering  the  damage  done  to  the  trav- 
eller, the  consequential  mischief  of  losing  some  profit  is  not  to  be 
taken  into  consideration;  otherwise,  a  passenger  whose  time  or 
business  is  more  valuable  than  that  of  another  would  for  pre- 
cisely the  same  personal  injury  receive  a  greater  remuneration 
than  that  other.  What  the  insurance  company  calculate  on  in- 
demnifying the  party  against  is  the  expense  and  pain  and  loss 
immediately  connected  with  the  accident,  and  not  remote  conse- 
quences that  may  follow  according  to  the  business  or  profession 
of  the  passenger." 

§  732.  Assessment  policies. — Where  an  assessment  in- 
surance company,  which  pays,  in  case  of  loss,  the  whole 
or  part  of  an  amount  levied  upon  its  members  by 
assessment,  refuses  to  levy  an  assessment  to  pay  the 
plaintiff's  claim,  the  plaintiff  may  maintain  an  action  at 
law  against  the  company,  and  recover  the  amount  asses- 
siblc  on  policy-holders  up  to    the  amount  of  his  claim, 


(")  Theobald  v.  Railway  P.  A.  Co.,  10  Ex.  45,  57. 
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unless  the  company  alleges  and  proves  that  a  less  amount 
would  have  been  paid  in  by  the  policy-holders. (■') 

In  O'Brien  v.  Home  Benefit  Society,('')  Earl,  J.,  said: 

"  The  plaintiff  was  entitled  to  recover  something,  and  what  was 
the  measure  of  his  damages  ?  Just  what  he  lost  by  the  defend- 
ant's breach  of  its  contract.  He  was  entitled  to  have  an  assess- 
ment made  and  collected,  and  the  proceeds  thereof  paid  to  him. 
What  was  the  contract  worth  to  him,  and  what  would  the  assess- 
ment have  produced  for  him  ?  It  was  incumbent  upon  the  plain- 
tiff to  give  evidence  which  would  enable  the  jury  to  answer  these 
questions.  As  the  assessment  was  not  made,  it  was  impossible 
for  the  plaintiff  to  show  accurately  or  precisely  what  such  an  as- 
sessment would  have  produced.  He  was  bound  to  give  such 
evidence  as  the  nature  of  the  case  permitted  bearing  upon  the 
matter  of  damages,  and  legitimately  tending  to  prove  their 
amount." 

The  reason  for  allowing  the  plaintiff  to  recover  sub- 
stantial damages  is  that,  although  it  is  not  in  his  power 
to  establish  what  would  have  been  paid  in,  the  presump- 
tion is,  nothing  appearing  to  the  contrary,  that  the 
money  would  have  been  collected. 


(")  Lueders  v.  Hartford  L.  I.  Co.,  4  McCr.  149;  Lawler  v.  Murphy,  58 
Conn.  294 ;  Covenant  M.  B,  Assoc,  v.  Hoffman,  no  111.  603  ;  Elkhart  M.  A. 
Assoc.  V.  Houghton,  103  Ind.  286  ;  Kansas  Protective  Union  v.  Whitt,  36 
Kas.  760  ;  Burland  v.  Mutual  Benefit  Assoc,  47  Mich.  424;  Bentz  v.  North- 
western Aid  Assoc,  40  Minn.  202 ;  Taylor  v.  National  Temperance  R.  Union, 
94  Mo.  35  ;  O'Brien  v.  Home  Benefit  Society,  117  N.  Y.  310;  Freeman  v. 
National  Benefit  Society,  42  Hun  252.  Contra,  that  only  nominal  damages 
can  be  recovered  :  Newman  v.  Covenant  Mutual  Benefit  Association,  72  la. 
242, 

(>>)  117  N.  Y.  310,  319. 
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merchandise. 

748.  No  just  distinction. 

749.  Same   reason    for    rule  where 

property  has  fallen. 


Rule  where  title  has  passed. 
Instances. 

Manufactured  articles — Miner- 
als and  gravel. 
Rule  where  title  has  not  passed 


II.— Breach  by  Vendee. 

§  754.  Rescission. 

755.  Resale  after  default. 

756.  Promise  to  give  a  bill  or  note. 

757.  Consequential  damages. 


758. 


§759- 
760. 

761. 

762. 

763- 
764. 


III.— Countermand  before  Time  for  Performance. 
Effect  of  notice  of  countermand. 

IV. — Warranty. 


Warranties. 

Cases  allowing  difference  be- 
tween price  and  actual  value. 

Between    value    as  warranted 
and  actual  value. 

The  latter  the  general  rule. 

Warranty  of  quantity  or  value. 

Avoidable  conseciuences. 
(422) 


§  765.  Consequential  damages. 

766.  Upon  warranty  of  fitness  for  a 

purpose. 

767.  Upon  warranty  of  machines. 

768.  Of  seeds. 

769.  Fiy  communication  of  disease. 

770.  Upon  a  sulv  contract. 

771.  Purchase  for  sale  at  a  distance. 


§§  72>2»   734. 
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§  772.  Expenses. 

773.  Litigation  expenses. 

774.  Warranty  of  title. 

775.  Warranty  of  indorsements. 

776.  That  a  certain  sum  is  due. 
jjj.  Fraud  in  sale  of  chattels. 


§  77Z.  Smith  V.  Bolles. 

779.  English  rule. 

780.  Results    of    the    doctrine    of 

Smith  V.  Bolles. 

781.  General  conclusions. 


§  782.  Justinian's  laws. 


V. — Foreign  Law, 

I  §  783.  Civil  law  authorities. 

Breach  by  Vendor. 


§  733-  Introductory. — *We  now  approach  the  consider- 
ation of  a  large  class  of  cases  falling  under  the  head  of 
the  common-law  action  of  assumpsit, — that  of  contracts 
for  the  sale  of  chattels  or  personal  property.  These  con- 
tracts may  be  broken,  either  completely,  by  the  vendor's 
neglect  to  deliver  the  article,  or  by  the  vendee  refusing 
to  pay  the  price  ;  or  partially,  by  the  article  proving  dif- 
ferent from  some  warranty  made  in  regard  to  it  at  the 
time  of  sale.  Generally,  it  may  be  said  that  these  agree- 
ments furnish  their  own  measure  of  damages ;  in  other 
words,  that  courts  of  justice,  without  desiring  to  fix  any 
arbitrary  rate  of  remuneration,  endeavor  solely  to  carry 
into  effect  the  contract  of  the  parties  ;  and  to  this  rule 
the  only  exception  that  can  be  said  to  exist  is  that  in  re- 
gard to  agreements  of  an  unconscionable  and  oppressive 
character,  which  we  have  already  considered.'** 

§  734.  General  rule. — *  We  have  first  to  consider  the 
cases  arising  from  the  failure  of  the  seller  to  perform  his 
agreement.  When  contracts  for  the  sale  of  chattels  are 
broken  by  the  vendor  failing  to  deliver  the  property  ac- 
cording to  the  terms  of  the  bargain,  it  seems  to  be  well 
settled,  as  a  general  rule,  both  in  England  and  the 
United  States,  that  the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  and  the  market  value  of 


'  §612. 
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the  article  at  the  time  when  **  and  the  place  where  it 
should  have  been  delivered,  with  interest. ('■*) 

It  follows  from  this  rule,  that  if,  at  the  time  fixed  for 
the  delivery,  the  article  has  not  risen  in  value,  the  vendee 
having  lost  nothing  can  recover  only  nominal  damages.(^) 
Accordingly,  where  goods  are  sold,  and  it  is  agreed  that 
the  market  price  shall  be  paid  for  them,  damages  for  non- 


(")  Peterson  v.  Ayre,  13  C.  B.  353  ;  O'Neill  v.  Rush,  12  Ir.  L.  34 ;  Marsh  v. 
McPherson,  105  U.  S.  709 ;  Barnard  v.  Conger,  6  McLean  497 ;  Halsey  v. 
Hurd,  6  McLean  102  ;  Gilpin  v.  Consequa,  Pet.  C.  C.  85  ;  Harralson  v.  Stein, 
50  Ala.  347 ;  Bozeman  v.  Rose,  51  Ala.  321  ;  Bell  v.  Reynolds,  78  Ala.  511  ; 
Haas  V.  Hudmon,  83  Ala.  174;  Clements  v.  Beatty,  87  Ala.  238  ;  Crosby  v. 
Watkins,  12  Cal.  85  ;  Bullard?/.  Stone,  67  Cal.  477  ;  Cal.  Code,  §§  3308,  3354; 
Cole  V.  Cheovenda,  4  Col.  17  ;  McAllister  t/.  Douglas,  i  D.  C.  (i  Cr.  C.  C.) 
241;  Southwestern  R.R.  Co.  v.  Rowan,  43  Ga.  411;  Smith  ?/.  Dunlap,  12 
111.  184 ;  Deere  v.  Lewis,  51  111.  254 ;  Driggers  v.  Bell,  94  111.  223  ;  Loescher 
V.  Deisterberg,  26  111.  App.  520;  Gatlingz/.  Newell,  12  Ind.  118,  125  {setnble) ; 
Zehner  v.  Dale,  25  Ind.  433;  Frink  v.  Tatman,  36  Ind.  259;  McCollum  v. 
Huntington,  51  Ind.  229;  Fell  v.  Muller,  78  Ind.  507;  Rahm  v.  Deig,  121 
Ind.  283 ;  Cannon  v.  Folsom,  2  la.  loi  ;  Boies  v.  Vincent,  24  la.  387  ;  Jem- 
mison  v.  Gray,  29  la.  537  ;  Osgood  v.  Bauder,  75  la.  550 ;  Faulkner  v.  Clos- 
ter,  79  la.  15;  Gray  v.  Hall,  29  Kas.  704;  Miles  v.  Miller,  12  Bush  134; 
Koch  V.  Godshaw,  12  Bush  318;  Marchesseau  v.  Chaffee,  4  La.  Ann.  24; 
Thompson  v.  Howes,  14  La.  Ann.  45;  Bush  v.  Holmes,  53  Me.  417; 
Kribs  V.  Jones,  44  Md.  396;  Pinckney  v.  Dambmann,  19  Atl.  Rep.  450 
(Md.) ;  Shaw  v.  Nudd,  8  Pick.  9;  Bartlett  v.  Blanchard,  13  Gray,  429;  Es- 
sex M.  Co.  V.  Pacific  Mills,  14  All.  389;  Chadwick  v.  Butler,  28  Mich.  349; 
McKercher  v.  Curtis,  35  Mich.  478;  Northrup  v.  Cook,  39  Mo.  208;  Har- 
rison Wire  Co.  v.  Hall  &  W.  H.  Co.,  97  Mo.  289  ;  Davis  v.  Shields,  24  Wend. 
322  ;  McKnight  v.  Dunlop,  5  N.  Y.  537  ;  Dana  v.  Fiedler,  12  N.  Y.  40;  Par- 
sons V.  Sutton,  66  N.  Y.  92;  Windmuller  7a  Pope,  107  N.  Y.  674;  Billings 
V.  Vanderbeck,  23  Barb.  546;  Yorke  v.  Ver  Planck,  65  Barb.  316  ;  Brock  v. 
Knower,  37  Hun  609;  Norton  v.  Wales,  i  Robt.  561;  Beals  v.  Terry,  2 
Sandf.  127  ;  Fessler  v.  Love,  43  Pa.  313;  White  v.  Tompkins,  52  Pa  363  ; 
Culin  V.  Woodbury  Glass  Works,  108  Pa.  220  ;  Davis  v.  Richardson,  i  Bay 
105;  Doak  V.  Snapp,  i  Coldw.  180;  Harris  7/.  Rodgers,  6  Heisk.  626;  Ran- 
don  V.  Barton,  4  Tex.  289;  Duncan  v.  McMahan,  18  Tex.  597  {setnbh') ;  Day 
V.  Cross,  59  Tex.  595  ;  Guice  v.  Crenshaw,  60  Tex.  344 ;  Smith  7/.  Snyder, 
82  Va,  614  (semile)  ;  Sweeney  v.  Jamieson,  2  Wash.  254;  Hill  t.  Chipman, 
59  Wis.  211;  Feehan  v.  Hallinan,  13  Up.  Can.  Q.  B.  440. 

('•)  Faulkner  v.  Closter,  79  la.  15  ;  Currie  v.  White,  6  Abb.  (N.  S.)  352, 
386. 
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delivery  are  only  nominal ;  (*)  and  the  same  is  true  where 
the  price  of  the  goods  is  by  the  contract  to  be  fixed  by 
appraisers  at  the  time  of  delivery.C*)  The  plaintiff  sold 
the  defendant  a  slave,  with  an  agreement  that  if  the  de- 
fendant wished  to  sell  the  slave,  the  plaintiff  should  have 
the  privilege  of  repurchasing  at  the  price  paid  by  the  de- 
fendant. The  defendant  sold  the  slave  to  a  third  party. 
The  measure  of  damages  was  the  difference  between  the 
market  value  of  the  slave  at  the  time  of  the  sale  to  the 
third  party  and  the  agreed  price.(*') 

The  reason  of  the  rule  is  usually  said  to  be  that  this  is 
the  plaintiff's  real  loss,  because  with  this  sum  he  can  go 
into  the  market  and  supply  himself  with  the  same  article 
from  another  vendor.'  ('^)  The  rule  applies  where  there  is 
a  delivery  of  part  only  of  the  goods  contracted  for.('') 
Where  the  vendor  puts  it  out  of  his  power  to  fulfil  his 
contract  of  sale  by  selling  a  portion  of  the  goods  to  a 
third  party  before  the  time  stipulated  for  the  delivery,  the 
vendee  in  an  action  for  the  breach  of  the  contract  is  en- 
titled to  the  difference  between  the  market  value  and  the 
contract  price,  on  all  the  goods  contracted  to  be  sold,  and 
not  merely  those  which  the  vendor  had  thus  put  it  out 
of  his  power  to  deliver ;  (^)  for  the  entire  contract  was  ^^'y'z. 
broken  by  the  vendor's  act.     The  vendee  could  not  be 

'  Dey  V.  Dox,  9  Wend.   129;  Davis     lop,  5  N.  Y,  537;  Owen  v.   Routh,  14 
V.    Shields,    24  Wend.   322  ;    Beals   v.     C.  B.  327. 
Terry,  2  Sandf.  127  ;  McKnight  z'.  Dun- 


(*)  Wire  V.  Foster,  62  la.  1 14. 

0  Koch  V.  Godshaw,  12  Bush  318. 

0)  Brent  v.  Richards,  2  Gratt.  539. 

(')  Joshng  V.  Irvine,  6  H.  &  N.  512  ;  Clark  v.  Dales,  20  Barb.  42  ;  Belden 
V.  Nicolay,  4  E.  D.  S.  14.  And  if  he  can  supply  himself  at  a  less  price  than 
the  market  price,  the  measure  of  damages  is  the  difference  between  that  price 
and  the  contract  price.    Harrison  Wire  Co.  v.  Hall  &  W.  H.  Co.,  97  Mo.  289. 

{^)  Valpy  V.  Oakeley,  16  Q.  B.  941. 

0  Crist  V.  Armour,  34  Barb.  378. 
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required  to  accept  part  only  of  the  goods.  Where  the 
defendant  contracted  to  deliv^er  his  crop  of  corn  grow- 
ing on  about  30  acres  of  ground  in  merchantable  order 
at  a  stipulated  time  and  price,  and  one-fourth  of  the  crop 
only  turned  out  sound,  and  he  refused  to  deliver  that 
portion  only,  but  insisted  on  delivering  the  whole,  if  any, 
it  was  held  a  breach  of  the  contract,  and  the  vendees  were 
held  entitled  to  recover  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  merchantable  corn 
on  the  ground.C")  Where  the  goods  are  delivered  after 
the  time  fixed  by  the  contract,  but  are  accepted  by  the 
purchaser,  the  latter  is  entitled  to  recover  the  diff'erence 
in  the  market  value  of  the  goods  at  the  time  when  they 
should  have  been  delivered  and  when  they  were  deliv- 
ered. (^) 

§  735-  Reason  for  it  generally  given  doubtful. — It  has  been 
so  often  said  that  the  reason  for  the  rule  is  as  just  stated 
— that  the  plaintiffs  loss  is  measured  by  the  market 
value  of  the  article,  because  for  this  sum  he  can  re- 
place himself, — that  it  is  with  great  hesitation  that  we 
venture  to  make  even  a  suggestion  to  the  contrary  ;  but 
it  must  be  said  that  an  explanation  given  in  an  English 
case  frequently  cited  to  another  point  seems  much  sim- 
pler, and  much  more  in  accordance  with  principle.  In 
Startup  V.  Cortazzi  (^)  it  was  intimated  that  the  reason  of 
the  rule  is  that  the  market  value  represents  what  the 
plaintiff"  would hvae  got  on  a  resale,  that  is,  the  true  value 
of  his  bargain.  This  does  not  mean  that  he  buys 
necessarily  for  a  resale  ;  but  that  what  the  article  would 
bring  in   any  one's  hands  on   a  resale,  is  that  value  to 


(»)  Hamilton  t.  Ganyard,  34  Barb.  204. 

(•")  Whalon  v.  Aldrich,  8  Minn.  346;  Boomer  2/.  Flagler,  51  N.  Y.  Super, 
Ct.  211. 

(■)  2  C.  M.  &  R.  165. 
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which  he  is  entitled.  The  notion  of  a  general  practice  of 
replacement  is  objectionable  for  a  variety  of  reasons.  In 
the  first  place,  it  does  not  correspond  to  the  facts.  A 
person  failing  to  receive  an  article  bought  can  be  under  no 
absolute  duty  to  society  or  his  vendor  to  replace  himself, 
nor  can  it  be  said  that  it  is  so  universally  done  that  it  is 
an  expected  act  from  one  in  such  a  position.  But  in  the 
second  place,  if  it  were,  and  the  doctrine  of  replacement 
were  supposed  to  be  an  invariable  rule  of  law,  how  are 
we  to  explain  the  rule  that  the  law  measures  the  damages 
at  the  very  instant  of  breach  ?  Is  it  to  be  supposed  that 
at  the  very  instant  of  breach  every  one  who  has  made 
a  contract  is  in  the  market  ready  to  replace  himself?  If 
not,  the  rule,  if  founded  on  the  reason  given,  ought  to  be 
the  difference  between  the  contract  and  the  market  price 
within  a  reasonable  time  after  notice  for  replacement. 
But  outside  of  a  few  jurisdictions  which  have  established 
such  a  rule  in  contracts  of  a  peculiar  character, ("")  we 
know  of  no  authority  for  it. 

The  doctrine  of  replacement  has  undoubtedly  a  pecu- 
liar fitness  in  one  class  of  sales  or  agreements  for  the 
future  delivery  of  articles — where  the  defendant  has 
notice  of  a  sub-contract  which  makes  it  necessary  that 
the  plaintiff  should  replace  himself.  But  we  think  that 
the  repeated  assertion  that  the  reason  of  the  rule  of  dam- 
ages in  sales  is  that  the  purchaser  can  go  into  the  market 
and  replace  himself  has  a  tendency  to  breed  confusion  in 
the  whole  subject. 

§  736.  Failure  to  deliver  stock. — In  case  of  a  refusal  to 
deliver  stock  which  is  to  be  paid  for,  the  measure  of  dam- 
ages is  governed  by  the  same  principles.  (^)  *  So  in  an 
action  for  the  non-delivery  of  railway  shares  on  a  given 

(')  See  chapter  on  Higher  Intermediate  Value. 
C)  Van  Allen  v.  Illinois  C.  R.R.  Co.,  7  Bosw.  515. 
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day,*  pursuant  to  contract,  the  property  not  having  been 
paid  for,  the  measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  price  on  the  day 
when  the  contract  was  broken.C*)  So  the  vendee  of 
shares  in  a  projected  railway,  under  a  contract  to  be 
completed  at  a  future  day,  may  recover  as  damages  for 
the  non-delivery  the  difference  between  the  price  agreed 
on  and  the  market  price  on  the  day  on  which  the  defend- 
ant refused  to  complete  the  sale,  and  that  only.  He 
is  not  entitled  to  damages  in  respect  to  an  advance  of 
price  taking  place  afterwards  at  the  time  of  the  actual 
issue  of  the  scrip.  In  other  words,  the  time  when  the 
defendant  refused  to  comply  with  his  contract  is  the 
determining  point.*  *'^ 

§  737-  Time  when   market  value  is   to   be  taken. — The 

plaintiff  recovers  the  value  at  the  time  the  contract  should 
have  been  performed.  Where  the  defendant  agreed  to 
deliver  wood  as  needed  and  subsequently  repudiated  the 
contract,  the  plaintiff  was  allowed  to  recover  the  value  of 
the  wood  at  the  different  times  it  was  needed,  and  was 
not  confined  to  the  price  at  the  time  of  the  repudiation. (^) 
*  A  doubt  may  arise  as  to  what  is  the  time  stipulated  for 
delivery.  Where-  oats  were  to  be  delivered  "  on  or 
about"  a  certain  day,  it  was  held  that  the  plaintiff  was 
not  limited  to  the  difference  between  the  contract  price 
and  the  market  value  on  the  precise  day  named,  but 
might  recover  the  difference  between  the  contract  price 
and  the  market  value  within  a  reasonable  time  after  that 

'  Shaw  V.  Holland,  15  M.  &  W.  136.         ^  Tempest  v.  Kilner,  3  C.  B.  249. 

(■»)  Ace.  Tayloe  v.  Turner,  2  D.  C.  (2  Cr.  C.  C.)  203  ;  Vance  v.  Tourne,  13 
La.  225  ;  Rand  7'.  White  M.  R.R.  Co.,  40  N.  H.  79;  Jones  v.  Chamberlain, 
30  Vt.  196. 

('■)  Long  V.  Conklin,  75  III.  32. 
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day.'  **  Where  delivery  was  to  be  on  demand,  the  market 
value  is  to  be  taken  at  the  time  of  demand.*  In  a  case 
in  Massachusetts,  the  contract  was,  that  George  should 
deliver  to  Quarles  i,ooo  barrels  of  flour  at  $6  per  barrel, 
at  any  time  within  six  months — George  to  give  Quarles 
six  days'  notice  prior  to  delivery  ;  Quarles  to  pay  the 
price  aforesaid,  and  either  party  to  be  released,  if  desir- 
ing it,  within  three  months,  on  paying  $500  to  the  other. 
This  last  provision  was  not  taken  advantage  of.  On  the 
13th  of  February,  Quarles  demanded  it;  it  was  not  de- 
livered ;  and  the  question  was,  on  what  day  the  damages 
were  to  be  computed,  it  being  agreed  that  such  damages 
were  the  difference  between  the  price  mentioned  in  the 
contract  and  the  actual  value.  The  court  held  that  the 
defendant  had  to  do  the  first  act,  i.  e.,  give  notice  ;  that 
he  had  still  six  days  before  the  14th  of  February  to  give 
notice  ;  and  as,  if  he  had  then  given  notice,  he  would 
have  had  till  the  last  day  to  deliver  the  flour,  the  actual 
breach  by  the  non-delivery  of  the  flour  must  be  taken  to 
have  occurred  on  that  day,  and  damages  were  computed 
accordingly.*  If  no  time  is  fixed  for  the  delivery,  it  has 
been  said  in  Maryland  that  damages  will  be  calculated 
from  the  period  at  which  the  defendant  refuses  to  per- 
form.C)  But  the  general  rule  is  that,  if  no  time  is  fixed 
for  delivery,  the  article  is  deliverable  in  a  reasonable 
time.  What  such  time  is  must  depend  on  the  circum- 
stances of  each  case;  and  the  difference  between  the 
stipulated  price  and  the  price  at  the  time  proper  for  the 
delivery  is  the  measure  of  damages.(^')  If  growing  crops 
are  sold,  the  value  is  to  be  calculated  at  the  time  when 

'  Kipp  V.  Wiles,  3  Sandf.  585.  '  Quarles  v.  George,  23  Pick.  400. 

'  Smith  V.  Berry,  18  Me.  122. 


(")  Williams  v.  Woods,  16  Md.  220. 

Q")  Thompson  v.  Woodruff,  7  Coldwell  401. 


430        ACTIONS  ON  SALES  OF  PERSONAL  PROPERTY.       §   'J'^^'J. 

they  are  mature  and  ready  for  delivery. (")  If  the  delivery 
is  postponed  by  an  agreement  between  the  parties,  the 
measure  of  damages  is  the  difference  between  the  con- 
tract and  market  price  at  the  time  the  article  is  deliver- 
able by  the  subsequent  agreement. (^)  When  the  time 
of  deliv^ery  is  postponed  indefinitely,  the  measure  of  dam- 
ages would  seem  to  be  the  difference  between  the  con- 
tract price,  and  the  market  value  at  a  reasonable  time 
after  demanding  performance. ('')  Where  delivery  is  re- 
quired to  be  made  by  instalments,  the  measure  of  dam- 
ages will  be  estimated  by  the  value  at  the  time  each  de- 
livery should  have  been  made.  So  where  a  contract  is 
^  ^/«      for  the  delivery  of  goods  in  equal  proportions  in  a  given 

-  -s  •     number  of  months,  and  the  action  for  non-delivery  is 
eCJ^<^'^  brought  after  the  period  stipulated  for  the  last  delivery, 
iJ^^(>^'^  the  proper  measure  of  damages  is  the  sum  of  the  differ- 
ences between  the  contract  and  market  prices  on  the  last 
day  of  each  month  respectively. f')     And  where  in  such  a 
case  the  contract  was  repudiated  by  the  defendant,  and  the 

-  ^/t/   action  was  brought  and  tried  before  the  expiration  of  the 

stipulated  number  of  months,  it  was  held  (in  the  absence 
of  evidence  on  the  part  of  the  defendant,  that  the  plain- 
tiffs could  have  obtained  a  new  contract  to  reduce  their 
loss),  that  the  true  measure  of  damages  was  the  sum  of 
the  differences  between  the  contract  price  and  the  mar- 
ket price,  at  the  several  periods  fixed  for  delivery  ;  the 
breach  being  treated  by  the  court  as  final. ('') 

(»)  Smock  V.  Smock,  37  Mo.  App.  56 ;  Harris  v.  Rodgers,  6  Heisk.  626. 

0')  Ogle  V.  Vane,  L.  R.  2  Q.  B.  275  ;  L.  R.  3  Q.  B.  272  ;  Tyers  v.  Rose- 
dale  &  F.  I.  Co.,  L.  R.  8  Ex.  305  {/>er  Martin,  B.)  ;  L.  R.  10  Ex.  195  ;  Mc- 
Dermid  7/.  Rcdpath,  39  Mich.  372. 

(')  Hickman  v.  Haynes,  L.  R.  10  C.  P.  598  ;  Tyers  v.  Rosedale  &  F.  I.  Co., 
L.  R.  lo  Ex.  195. 

{'^)  Brown  v.  Muller,  L.  R.  7  Ex.  319 ;  Brock  v.  Knower,  37  Hun  609. 

(•)  Ex  parte  Llansamlet  T.  P.  Co.,  L.  R.  16  Eq.  155  ;  Roper  t/.  Johnson,  L. 
R.8  C.  P.  167;  Tyersz/.  Rosedale  &  F.I.  Co.,  L.  R.  8  Ex.305;  L.R.  10  Ex.  195. 
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§  738.  Place  where  market  value  is  to  be  taken. — The  /^f.'^^^- 
difference  in  value  is  to  be  taken  at  \.\\q  place  as  well  as 
time  of  delivery,  when  it  can  be  there  ascertained. (") 
This  is  the  invariable  rule  if  there  is^  market  price  at  that  %  /vo. 
place.  So,  even  where  the  defendant  had  a  monopoly  of  ^^'^ 
the  coal  market  at  the  place  where  he  had  agreed  to  make 
the  delivery,  the  market  price  at  that  place  fixed  the 
measure  of  damages,  and  it  was  held  by  the  Supreme 
Court  of  the  United  States  error  to  charge  that  the 
measure  of  damages  was  the  cash  value  of  the  kind  of 
coal  mentioned  at  other  towns  near  the  place  of  deliv- 
ery, "  after  deducting  the  contract  price  of  the  coal  and 
the  cost  and  expenses  of  transporting  thither."  Bradley, 
J.,  said,  that  although  the  plaintiff  would  probably  have 
received  those  prices,  the  rule  was  firmly  established  that 
the  value  at  the  place  of  delivery  fixed  the  measure  of 
damages. (^)  *  So  in  New  York,  where  assumpsit  was 
brought  for  breach  of  a  contract  to  deliver  100,000  shingles 
at  a  landing-place  called  Bailey  Town,  on  Seneca  Lake,  on 
the  ist  of  June,  1828,  for  which  the  plaintiff  was  to  pay 
$125,  or  $1.25  per  thousand,  the  plaintiff  proved  the  value 
of  the  shingles  at  the  place  of  delivery  on  the  day  (ist  of 
June)  to  have  been  $1.87  or  $2.00  per  thousand.  The 
defendant  was  allowed  to  prove  the  value  of  shingles 
at  Geneva  and  other  places,  and  from  an  average  of  prices 
to  find  the  value  ;  but,  the  plaintiff  moving  for  a  new 
trial,  this  was  held  wrong,  and  that  the  true  rule  of  dam- 
ages was  the  difference  between  the  price  as  fixed  by  the 
parties  on  the  day  and  at  the  place  of  delivery  and  the 
market  value  at  the  same  time  and  place ;  and  a  new 


(»)  Phelps  V.  McGee,  18  111.  155  ;  Field  v.  Kinnear,  4  Kas.  476 ;  While  v. 
Salisbury,  33  Mo.  150;  Schmertz  :/.  Dwyer,  53  Pa.  335  ;  Worthen  2/.  Wilmot, 
30  Vt.  555  ;  Boyd  v.  Gunnison,  14  W.  Va.  i. 

O*)  Grand  Tower  Co.  v.  Phillips,  23  Wall.  471. 


^^7- 
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trial  was  ordered.'**  Where  cheese  sold  to  the  plaintiff 
had  been  warranted  to  be  worth  nineteen  cents  a  pound 
in  the  New  York  market,  and  was  proved  to  be  worth 
there  only  twelve,  proof  that  it  was  shipped  to  London 
and  netted  to  the  plaintiff,  over  all  expenses,  by  sales 
m-ade  in  the  ordinary  course  of  business,  sixteen  and  a 
half  cents  a  pound,  was  held  inadmissible  to  reduce  the 
damages.  (^) 

§  739.  Nearest  market. — On  the  principles  stated  in  an 
tOuJ-f  earlier  chapter,(^)  if  there  is  no  market  value  at  the 
^^^^^  place  of  delivery,  the  true  value  of  the  goods  at  the  time 
fixed  for  delivery  is  to  be  shown  by  the  best  evidence 
possible.  If  there  is  a  neighboring  market,  the  price 
at  such  market,  with  the  cost  of  transportation  thence, 
will  usually  furnish  the  measure  of  damages.('')  If  the 
goods  were  purchased  for  resale  at  another  place,  and 
there  is  no  market  at  which  others  can  be  procured  to 
send  to  that  place,  the  difference  between  the  market 
price  at  the  place  of  resale  and  the  contract  price,  plus 
the  cost  of  transportation,  may  be  recovered. ('')  It  would 
seem  that  if  the  place  of  resale  is  not  the  nearest  market, 
knowledge  of  the  destination  of  the  goods  on  the  part  of 

'  Gregory  7:  McDowel,  8  Wend.  435.  between  the  price  agreed  on  between 
In  a  case  in  Arkansas,  in  an  action  on  the  parties  and  the  market  price  of  the 
an  agreement  by  which  Hanna  sold  pork  at  the  time  of  the  delivery  at  the 
Harter  ten  hogs,  the  defendant  below  place  fixed  on  by  the  agreement.  Han- 
refused  to  deliver,  it  was  held  that  the  na  v.  Harter,  in  error,  2  Ark.  397. 
measure  of  damages  was  the  difference 


(•)  Durst  V.  Burton,  47  N.  Y.  167. 

C')  Chap.  viii. 

C)  Grand  Tower  Co.  v.  Phillips,  23  Wall.  471 ;  Sellar  7a  Clelland,  2  Col. 
532  ;  Capen  v.  De  Steiger  G.  Co.,  105  111.  185  ;  Rice  v.  Manley,  66  N.  Y.  82. 
See  §  246. 

0  Johnson  v.  Allen,  78  Ala.  387  ;  Louis  Cook  Mfg.  Co.  7/.  Randall,  62  la. 
244;  McCormick  H.  Co.  v.  jL-nsen,  45  N,  W.  Rep.  160  (Neb.)  ;  McDonald 
V.  Unaka  T.  Co.,  88  Tenn.  38 ;  Cockburn  v.  Ashland  Lumber  Co.,  54  Wis. 
619. 
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the  seller  should  be  proved, ('')  as  otherwise  the  loss  of  the 
price  at  the  place  of  resale  would  not  be  a  natural  conse- 
quence. Such  knowledge  is  often  shown  by  the  fact  that 
the  goods  were  to  be  delivered  to  a  carrier,  to  be  for- 
warded to  that  place.Q 


/i/y    §  740-  Price   receivable    on  sub-contract. — The    rule    in 
/^'^.Hadley  v.  Baxendale,  as  generally  understood,  requires  a 

notice^of  special  damages  to  be  given,  or  circumstances  (/>^/-^s/'-  /6 
amounting  to  sucIT  notice  to  be  within  the  contemplation 
of  the  parties,  in  order  to  enable  a  plaintiff  to  recover 
any  other  damages  than  the  difference  between  the  con- 
tract and  the  market  price.  Where  a  vendee,  therefore, 
has,  between  the  time  of  making  the  original  contract 
and  that  limited  for  its  performance,  made  a  sub-contract 
for  the  resale  of  the  goods  at  a  higher  price  than  the 
market  rate  at  the  time  fixed  for  delivery  under  the 
original  contract,  he  cannot  recover  for  his  loss  of  the 
profits  he  would  have  made  by  carrying  out  the  resale.^) 
It  has,  however,  been  held  that  if  there  is  *n^  market ^> J'  ^ 
price,  the  plaintiff  can  recover  what  he  was  to  obtain  on  ^^^^ 
a  sub-contract,  if  a  usual  one,  less  the  contract  price. f^) 
The  rule  has  been  put  on  the  ground  that  the  sub-con- 
tract shows  the  value.  Where  the  defendant  had  notice 
of  a  sub-contract  or  any  spe^ial_damages,  which  a  plain- 
tiff would  suffer,  such  damages  are  undoubtedly  recover- 
able, f")     The  notice  must  be  given  at  the  time  of  enter- 


ed) Cockburn  v,  Ashland  Lumber  Co.,  54  Wis.  619. 

Q>)  McCormick  H.  Co.  v.  Jensen,  45  N.  W.  Rep.  160  (Neb.). 

C)  Williams  v.  Reynolds,  6  B.  &  S.  495. 

{^)  Borries  v.  Hutchinson,  18  C.  B.  N.  S.  445  ;  McKay  v.  Riley,  65  Cal. 
623;  Van  Arsdale 7/.  Rundel,  82  III.  63;  Loescher  v.  Deisterberg,  26  111. 
App.  520  ;  McHose  v.  Fulmer,  73  Pa.  365. 

(")  Smeed  v.  Foord,  i  E.  &  E.  602 ;  Elbinger  Actien-Gesellschaft  v.  Arm- 
strong, L.  R.  9  Q.  B.  473;  Borries  z/.  Hutchinson,  18  C.  B.  N.  S.  445;  Benton 
V.  Fay,  64  111.  417;  Stewart  v.  Powers,  12  Kas.  596;  Messmore  v.  New 
Vol.  IL— 28 
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ing  into  the  contract.(*)  There  need  be  no  notice  of 
the  terms  of  a  sub-contract,  unless  the  terms  are  excep- 
tional. C")  But  there  must  be  a  notice  of  exceptional 
terms.f")  If  there  is  no  notice  the  plaintiff  can  still  re- 
cover an  amount  not  to  exceed  what  would  usually  result 
from  the  breach  of  contract.  (*^) 

§  741.  Avoidable  loss. — In  accordance  with  the  prin- 
ciple, that  the  plaintiff  should  do  the  best  he  can  to  re- 
duce the  damages,  he  will  not  be  allowed  to  recover 
damages  which  could  have  been  avoided  by  the  accept- 
ance of  a  tender  made  by  the  defendant  subsequently  to 
the  proper  time  of  performance.  C*)  So  if  it  be  readily 
in  the  power  of  the  vendee  to  procure  the  article  else- 
where, it  is  his  duty  to  do  so,  and  his  damages  in  such 
case  are  limited  to  compensation  for  the  delay  and  ex- 
pense thereby  sustained. (^)  Nor  can  he  recover  for  any 
damages  which  are  the  result  of  his  own  carelessness. 
So  where,  on  the  defendant's  failure,  he  purchased  an 
inferior  article  and  had  it  manufactured  so  as  to  perform 
a  sub-contract  he  had  entered  into,  he  was  not  allowed 
to  recover  the  expenses  of  sending  the  manufacturea  ar- 
ticle to  his  vendee,  who  refused  them,  for  he  was  not 
warranted  in  such  a  proceeding.(^)  But  the  defendant 
cannot  reduce  the  damages  by  an  offer  to  sell  to  the 
plaintiffs  at  a  price  below  the  market  value  on  the  day 
of  delivery. ('') 

York  S.  &  L.  Co.,  40  N.  Y.  422  ;  Heinemann  7'.  Heard,  50  N.  Y.  27  ;  Laird 
7/.  Townsend,  5  Hun  107  ;  Hammer  z/.  Schoenfelder,  47  Wis.  455. 

C)  Gee  V.  Lancashire  &  Y.  Ry.  Co..  6  H.  &  N.  211. 

('■;  Booth  V.  Spuyten  Duyvil  R.  M.  Co.,  60  N.  Y.  487. 

C)  Home  V.  Midland  Ry.  Co.,  L.  R.  7  C.  P.  583  ;  L.  R.  8  C.  P.  131. 

(■')  Cory  V.  Thames  L  W.  &  S.  B.  Co..  L.  R.  3  Q.  B.  181. 

(")  Parsons  v.  Sutton,  66  N.  Y.  92.  This  rule,  however,  could  not  be  ap- 
plied if  the  plaintiff  had  already  replaced  himself  in  the  market. 

(')  Taylor  7/.  Read,  4  Paif^e  561.  C"^)  McHose  v.  Fulmer,  73  Pa.  365. 

{•')  Havemeyer  z/.  Cunningham,  35  Rarb.  515. 
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§  742.  Consequential  loss. — Allowances  for  consequen- 
tial loss  in  addition  to,  or  differing  from  the  usual  meas- 
ure of  damages,  will  be  made  or  refused  in  accordance 
with  the  rule  in  Hadley  v.  Baxendale,  the  rule  of  avoid- 
able consequences,  and  the  other  general  principles  affect- 
ing contracts.  Where  it  is  known  to  the  seller  that  the 
goods  were  ordered  by  the  buyer  for  a  particular  occa- 
sion, and  were  to  be  delivered  in  time  for  that  occasion, 
and  the  contract  is  broken  by  the  seller,  and  no  time  re- 
mains to  the  buyer  after  the  breach  to  purchase  similar 
goods  elsewhere,  the  seller  may  be  held  for  such  damage 
as  directly  and  naturally  arises  from  the  breach,  although 
"  beyond,  to  this  extent,  the  difference  between  the  con- 
tract and  the  market  price."(*)  So  where  the  defendant 
failed  to  deliver  bottles  for  essences  manufactured  by 
the  plaintiff,  the  plaintiff's  loss  in  business  through  in- 
ability to  bottle  his  essences  is  recoverable. (^)  In  Benton 
V.  Fay,('')  a  purchaser  who  gave  notice  of  the  object  of 
his  purchase  was  allowed  to  recover,  for  failure  to  send 
him  a  planing  machine,  a  fair  rent  for  the  use  of  his 
buildings  and  other  machinery,  they  being  otherwise  in 
running  order  during  the  time  they  lay  idle  in  conse- 
quence of  the  defendant's  refusal  to  deliver  the  machine, 
but  only  for  so  long  a  time  as  was  reasonably  necessary 
to  supply  himself  with  another  machine  of  similar  char- 
acter, after  being  advised  of  the  defendant's  refusal  to 
send  the  machine  sold  to  him.  The  profits  that  might 
have  been  made  were  held  not  recoverable.  But  where 
goods  were  purchased  as  materials  for  manufacturing, 
there  being  no  others  in  the    market,  and  the    nearest 


(»)  Abbott  V.  Hapgood,  150  Mass.  248;  Richardson  v.  Chynoweth,  26 
Wis.  656. 

(•>)  Culin  V.  Woodbury  Glass  Works,  108  Pa.  220. 
C)  64  111.  417. 
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market  was  distant,  and  the  cost  of  transportation  enor- 
mous, it  was  held  that  the  profits  of  manufacturing  (the 
business  being  an  established  one)  might  be  recov- 
ered, f*)  Where  the  defendant  agreed  to  supply  logs  for 
the  plaintiff's  mill,  the  net  profits  to  be  divided  between 
them,  the  plaintiff  upon  breach  is  entitled  to  recover  the 
profits  he  would  have  realized.  (^)  Where  the  defendant 
contracted  to  supply  ornamental  bricks  for  the  front  of  a 
building  and  failed  to  do  so,  and  no  other  bricks  of  the 
sort  could  be  procured,  damages  were  allowed  for  the 
lessened  value  of  the  building  from  the  front  being 
built  with  inferior  bricks. (")  Under  a  contract  by  the 
defendant  to  sell  and  deliver  a  large  quantity  of  coal  at 
a  fixed  price  during  a  certain  time,  to  be  transported  at 
the  plaintiff's  expense  to  their  factory,  it  was  held  in  an 
action  to  recover  for  a  breach  of  the  contract  by  deliver- 
ing inferior  coal,  and  in  not  delivering  it  till  after  the 
contract  time,  that  the  measure  of  damages  for  the  in- 
ferior quality  was  the  difference  between  the  value  at  the 
factory  of  the  coal  called  for  by  the  contract,  and  that  of 
the  coal  delivered ;  and  the  measure  of  damages  for  the 
failure  to  deliver  in  time  was  not  the  difference  in  market 
value,  but  the  difference  between  the  actual  charge  for 
freight  and  insurance,  and  the  average  rates  during  the 
time  covered  by  the  contract,  especially  in  the  absence 
of  evidence  that  the  average  rates  were  higher  than  the 
rates  at  the  end  of  the  contract  period.(*')  If  the  plaintiff 
has  incurred  reasonable  expenses,  so  as  to  prevent  in- 
jurious consequences,  he  can  recover  them.('')     The  ex- 


(")  Equitable  G.  L.  Co.  v.  Baltimore  C.  T.  &  M.  Co.,  65  Md.  73. 
C'j  Robinson  v.  Bullock,  66  Ala.  548  ;  see  §  193. 
{")  Sweeney  v.  Jamieson,  2  Wash.  254. 
('')  Merrimack  Manuf.  Co.  v.  Quintard,  107  Mass.  127. 
('•)  Borri(-s  7/.  Hutchinson,  18  C.  B.  N.  S.  445;  Lalor  z/.  Burrows,  18  Up. 
Can.  C.  P.  321. 
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penses  of  delay,  caused  by  reliance  on  the  defendant's 
intention  to  perform,  were  held  recoverable  in  Grand 
Tower  Co.  v.  Phillips. (") 

§  743.  Waiver, — Where  a  vendor  has  partly  failed  to  ^^/ 
comply  with  his  part  of  the  contract,  yet  if  the  vendee  f'^^^ 
have  received  and  made  use  of  part  of  the  property  pur- 
chased, and  is  benefited  by  it,  he  must  still  pay  for  the 
property  so  received  and  used  within  the  limit  of  the 
contract  price,  provided  its  value  exceed  the  damage  he 
has  sustained  from  the  failure  to  complete  the  con- 
tract. C*)  But  the  right  to  delivery  of  the  full  amount  is 
not  necessarily  waived  by  accepting  a  partial  delivery.  (") 

§  744.  Payment  in  advance. — *  But  a  different  case  is 
presented  where  the  purchaser  has  paid  the  price  in  ad- 
vance, or  has  otherwise,  as  by  the  transfer  of  stock,  been 
deprived  of  the  use  of  his  property  ;  and  here  it  has  been 
insisted  that  the  purchaser  is  not  to  be  limited  to  the 
value  of  the  article  at  the  time  of  delivery,  but  shall 
have  the  advantage  of  any  rise  in  the  market  value  of  the 
article  which  may  have  taken  place  up  to  the  time  of  the 
trial ;  and  on  this  point  different  and  conflicting  decisions 
have  been  made.**  The  ground  of  the  latter  rule  is  that 
the  purchaser,  having  been  deprived  of  the  use  of  his 
property,  is  entitled  to  the  best  price  he  could  have 
obtained  for  the  article  up  to  the  time  of  the  settlement  of 
the  question.  The  general  question  of  the  allowance  of 
a  higher  intermediate  value  has  already  been  discussed.C^) 
It  is  only  necessary  here  to  examine  the  application  of 
that  rule  in  this  particular  case. 

The  application  of  this  principle  in  the  case  now  under 


C)  23  Wall.  471. 

0*)  Koeltz  V.  Bleckman,  46  Mo.  320. 

0  Creighton  v.  Comstock,  27  Oh.  St.  548. 

('')  See  Chapter  xv. 
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consideration  was  first  made  in  some  early  English  and 
New  York  cases. ('"')  A  case  in  New  York  frequently- 
cited  upon  this  point, (^)  was  an  action  of  assumpsit  on  a 
note,  promising,  for  value  received,  to  pay  one  hundred 
and  fifty  dollars  in  good  salt,  at  one  dollar  and  a  half  per 
barrel,  to  be  delivered  on  the  15th  of  April  then  next. 
»"  This  the  court  held  to  be  a  contract  to  deliver  salt, 
and  decided  that,  as  the  goods  had  been  paid  for,  the 
measure  of  damages  was  the  difference  between  the 
contract  price  and  the  highest  value  at  any  time  between 
the  period  for  delivery  and  the  day  of  trial ;  and  Suther- 
land, J.,  said  : 

"  We  hold  it,  therefore,  to  be  settled  by  authority,  and  rightly- 
settled  upon  principle,  that  where  a  contract  is  made  for  the  sale 
and  delivery  of  goods  or  chattels,  and  the  price  or  considera- 
tion is  paid  in  advance,  and  an  action  is  brought  upon  the 
contract  for  the  non-delivery,  the  plaintiff  is  not  confined,  in 
measuring  his  damages,  to  the  value  of  the  articles  on  the  day 
when  they  should  have  been  delivered.  But  we  doubt  the 
propriety  of  giving  the  vendee,  i?i  ail  cases,  as  a  measure  of  dam- 
ages, the  highest  price  of  the  article  between  the  day  when  it 
should  have  been  delivered  and  the  day  of  trial  ;  if  he  immediately, 
or  without  any  unreasonable  delay,  commences  and  prosecutes  his  action, 
we  think  it  just  and  proper  that  the  fluctuation  jn  price  should  be 
exclusively  at  the  hazard  of  the  defendant,  the  plaintiff  having 
done  everything  in  his  power  to  have  the  contract  settled  and 
adjusted,  and  which  is  prevented  solely  by  the  laches  or  default 
of  the  defendant.  In  such  a  case,  therefore,  the  plaintiff  is 
entitled  to  the  highest  price  between  the  day  when  the  delivery 
should  have  been  made  and  the  day  of  trial.  But  where  he 
delays  the  prosecution  of  his  claim  beyond  the  period  which  may 
be  considered  reasonable  for  the  purpose  of  endeavoring  to 
make  an    amicable    arrangement,    he    must    be    considered    as 


(")  Shepherd  t.  Johnson,  2  East  211  ;  Gainsford  v.  Carroll,  2  B.  &.  C. 
624  ;  Cortelyou  v.  Lansing,  2  Caines  Cas.  200;  West  v.  Wentworth,  3  Cow. 
82. 

('')  Clark  V.  Pinney,  7  Cow.  681,  695. 


§  744-  PAYMENT    IN    ADVANCE.  439 

assenting  to  the  delay,  and  ought  to  participate  in  the  hazard  of 
it.  In  such  a  case  we  are  inclined  to  think  the  rule  of  damages 
should  be  the  value  of  the  article  at  the  commencement  of  the 
suit. 

"  Whether  this  rule  of  damages  would  be  applicable  to  con- 
tracts for  the  sale  and  delivery  of  individual  articles,  purchased 
for  the  use  and  accommodation  of  the  vendee,  and  not  for  the 
purpose  of  sale,  we  express  no  opinion.  The  case  at  bar  is 
evidently  a  contract  for  the  purpose  of  trade  and  commerce,  and 
to  that  class  of  cases  we  wish  to  be  understood  as  at  present 
confining  our  opinion. 

"The  consideration  in  this  case  is  acknowledged  to  have  been 
received  at  the  time  of  making  the  contract.  Whether  it  was  in 
money  or  in  anything  else,  is  not,  perhaps,  material ;  but  the  pre- 
sumption of  law  is,  that  it  was  in  money."  ** 

*In  Connecticut,  it  has  been  held  that  where  the  price 
is  paid  in  advance,  the  advance  at  all  events  can  be  recov- 
ered without  any  investigation  into  the  state  of  the  mar- 
ket. In  a  case  in  that  State,  suit  was  brought  on  an 
agreement  to  deliver  flour.  The  plaintiff  paid  part  of  the 
price  in  advance.  At  the  time  fixed  for  the  performance, 
flour  had  fallen  in  price,  and  it  was  held  that  he  was  enti- 
tled to  recover  his  advance  with  interest.  It  was  admitted 
that  where  one  contracts  to  deliver  any  article  other  than 
money,  and  fails  to  do  it,  the  rule  of  damages  is  the  value 
of  the  article  at  the  time  and  place  of  delivery,  with  in- 
terest for  the  delay,  because  it  is  supposed  that  the  party 
will  have  supplied  himself  elsewhere  with  the  article  at 
that  price  ;  but  it  was  held  that  this  reasoning  did  not 
apply  to  a  case  where  the  defendant  had  violated  his  con- 
tract and  retained  the  plaintiff's  money  without  consider- 
ation.' In  a  case  in  the  same  State,  on  an  agreement  by 
the  defendant  to  give  a  deed  of  certain  land  in  considera- 

'  Bush  V.  Canfield,  2  Conn.  485.  See  the  vendor  or  purchaser  ;  the  court,  in 

an  able  dissenting  opinion  by  Hosmer,  awarding  to  the  plaintiff  his  advance 

J.     This   case  presents,    in    fact,    the  and  interest,  really  extricated  him  from 

question  whether  the  loss  by  the  de-  a  losing  bargain, 
preciation  of  the  article  should  fall  on 
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tion  of  the  transfer  to  him  of  a  farm  worth  $2,000,  the 
defendant  insisted  that  the  plaintiff  could  only  recover  the 
value  of  the  farm  conveyed  by  him  ;  and  it  was  so  held 
at  the  trial.  But  the  rule  that  the  value  of  the  article  at 
the  time  and  place  of  delivery,  and  interest  for  delay, 
furnished  the  measure  of  damages,  was  again  declared 
by  the  court.  It  was  said  "that  the  consideration  of  a 
contract  is  never  the  rule  of  estimating  the  damages  for 
the  breach  of  an  express  agreement  ";  and  a  new  trial  was 
granted.'  **  The  whole  subject  was,  however,  afterwards 
reviewed  in  that  State,  and  the  rule  of  allowing  the  value 
of  the  goods  at  the  tiine  ^ /fr/^/ adopted,' the  court  say- 
ing "  that  it  was  founded  upon  principles  of  natural  jus- 
tice." 

§  745.  The  rule  of  higher  intermediate  value  followed  in 
some  jurisdictions. — In  England,  in  the  Nisi  Prius  case  of 
Elliot  V.  Hughes, C*)  the  rule  is  approved  by  which  the 
measure  of  damages  for  the  non-delivery  of  goods  paid 
for  in  advance  is  the  difference  between  the  price  paid 
and  the  highest  price  up  to  the  trial ;  but  the  case  of 
Startup  V.  Cortazzi  {^')  seems  opposed  to  this,  and  the  law 
of  England  is  said  to  be  unsettled,  except  in  the  case  of 
sale  of  stock,  where  the  value  at  the  time  of  trial  is  al- 
lowed. C') 

The   modification   of  the  general  rule  in  case  of  pay- 

'  Wells  V.  Abernethy,   5  Conn.   222,  but  in  most  instances,  have  in  substance 

227.  "The  reason  of  the  rule,"  said  Hos-  thought  proper  to  pursue.     Whenever 

mer,  C.  J.,"  is  so  simple  and  obvious,  a  case  on  this  subject  occurs,  I  shall  be 

that  it  has  been  universally  embraced,  desirous  of  putting  an  end  to  this  ex- 

exccpt  in  cases  of  stock  contracts  ;  and  ception  without  cause,  by  the  establish- 

the  anomaly  in  such  cases  has  arisen  ment  of  perfect  uniformity,  as   no  just 

from  the  specific   relief  which  chancery  reason  can  be  assigned  forany  discrirn- 

has    been   in   the  habit  of  giving,  and  ination." 
which  courts  of   law,   not  universally,         ''■  West  v.  Pritchard,  19  Conn.  212. 


CO  3  F.  &  F.  387. 

('■)  2  C.  M.  &  R.  165. 

(')  Maync  on  Damages,  4th  ed.,  p.  179. 
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ment  in  advance  is  sanctioned  in  Indiana  in  regard  to 
commercial  transactions.  In  the  case  of  Kent  v.  Gin- 
ter.C*)  the  court,  after  stating  that  the  ordinary  rule  for 
measuring  damages  in  suits  by  the  vendee  against  the 
vendor  is  the  value  of  the  property  at  the  time  and  place 
of  delivery,  declare  that  one  exception  is  well  established 
in  the  case  of  stocks,  and  approve  also  those  authorities 
which  make  a  second  exception  in  the  case  of  the  pay- 
ment in  advance  for  an  article  which  is  one  of  a  class  or 
quantity.  In  this  case  the  vendee  has  two  remedies  :  one 
to  treat  the  contract  as  rescinded,  and  sue  to  recover  the 
money  paid,  with  interest ;  the  other,  to  sue  for  damages 
which  include,  besides  the  value  of  the  article  at  the  time 
of  the  purchase,  the  benefit  of  its  rise  ;  whether  this  sec- 
ond exception  extends  to  the  case  of  a  specific  article, 
the  title  to  which  passed  by  the  purchase,  so  that  trover 
or  replevin  could  be  maintained  for  it,  by  the  vendee,  the 
court  leaves  undecided.  In  Pennsylvania  it  is  held  that 
where  bank  stock  has  been  wrongfully  withheld  from  a 
party  entitled  to  it,  the  measure  of  damages,  if  the  consid- 
eration for  the  stock  has  been  paid,  is  "the  highest  mar- 
ket value  between  the  breach  and  the  trial,  together  with 
the  bonus  and  dividends  which  have  been  received  in 
the  meantime";  but  if  the  consideration  "has  not  been 
paid,  the  plaintiff  should  be  allowed  the  difference  be- 
tween it  and  the  value  of  the  stock,  together  with  the  dif- 
ference between  the  interest  on  the  consideration  and  the 
dividends  on  the  stock."(^)  Such  also  is  the  rule  in  Cali- 
fornia. (*')  In  one  case  the  court  sustained  an  alternative 
instruction  to  the  jury  that  they  might  find  the  amount 


(»)  23  Ind.  I. 

0")  Bank  of  Montg-omery  v.  Reese,  26  Pa.  143 ;  ace.  Musgrave  v.  Beck- 
endorff,  53  Pa.  310;  Kountz  v.  Kirkpatrick,  72  Pa.  376. 
(■■)  Dabovich  v.  Emeric,  12  Cal.  171. 
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of  the  purchase-money  and  interest,  or  the  highest  mar- 
ket price  of  the  property  to  the  time  of  trials)  *And  in 
Texas,  also,  upon  much  consideration,  the  rule  has  been 
declared  that,  on  breach  of  a  contract  to  deliver  chat- 
tels, where  the  purchase-money  has  been  paid,  the  high- 
est price  at  any  time  between  the  time  appointed  for  de- 
livery and  the  day  of  trial,  and  interest  from  the  time 
appointed  for  delivery,  is  the  true  measure  of  dam- 
ages.^ o  ** 

In  the  Supreme  Court  of  the  United  States  Chief-Jus- 
tice Marshall  intimated  that  this  is  the  correct  rule ;(') 
but  he  spoke  only  for  himself.  The  rule  of  higher  inter- 
mediate value,  as  now  modified  in  New  York,  has  been 
recently  adopted  by  that  court  in  the  case  of  breach  of  a 
broker's  contract  to  carry  stocks  on  a  margin  ;  (*^)  but  it 
is  doubtful  whether  the  rule  would  be  extended  by  that 
court  to  the  case  of  non-delivery  of  goods  sold. 

In  Iowa  the  plaintiff  has  been  allowed  to  recover  the 
price  of  the  goods  when  they  w^ere  demanded,  that  being 
the  highest  price  previous  to  the  trial.  When  delivery 
should  have  been  made,  the  price  was  much  lower.  The 
court,  in  that  case  stated  the  Iowa  rule  to  be  that  the 
plaintiff  could  recover  the  highest  price  previous  to  the 
day  of  bringing  suit,  where  not  unnecessarily  delayed. ("") 

Where  at  the  time  of  making  a  contract  for  the  pur- 
chase of  personal  property  in  futuro  a  small  sum  w^as 
paid    as   earnest    money,  but    was  returned   before    the 

'  Randon  v.  Barton,  4  Tex.  289  ;  Calvit  v.  M'Fadden,  13  Tex.  324. 

(•)  Maher  t/.  Riley,  17  Cal.  415. 

('')  Brasher  v.  Davidson,  31  Tex.  190;  Gregp;' t/.  Fitzhugh,  36  Tex.  127. 
So  where  payment  is  to  be  made  in  goods  at  a  stipulated  price.  Ranger  v. 
Hcarne,  37  Tex.  30. 

{")  Shepherd  v.  Hampton,  3  Wheat.  200. 

('')  Galigher  ?/.  Jones,  129  U.  S.  193. 

(')  Stapleton  v.  King,  40  la.  278. 
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vendor's  breach  of  the  contract,  or  any  tender  of  the  rest 
of  the  purchase-money,  this  was  held  in  Vermont  not  such 
a  payment  in  advance  as  to  come  within  the  rule.C)  In 
England,  actions  for  the  non-delivery  of  railway  shares 
pursuant  to  a  contract  of  sale  are  distinguished  from  ac- 
tions for  not  replacing  borrowed  stock,  and  in  the  former 
class  of  cases  the  market  price  on  the  day  when  the  con- 
tract of  sale  is  to  be  performed,  instead  of  that  on  the 
day  of  trial,  is  fixed  as  the  standard  for  the  computation 
of  the  damages.  C") 

§  746.  The  rule  disapproved  in  other  jurisdictions. — But, 
as  has  been  seen,  the  rule  of  higher  intermediate  value 
has  been  disapproved  in  many  jurisdictions  ;  and  in  them 
the  measure  of  damages  is  held  to  be  the  same,  whether 
the  consideration  was  or  was  not  paid  in  advance^")  The 
rule  in  Vermont  was  thus  stated  by  Redfield,  C.  J.,  in 
delivering  the  opinion  of  the  court,  in  Humphreysville 
Copper  Co.  v.  Copper  Mining  Co.  :('')  "The  only  gen- 
eral damages  which  the  vendee  of  personal  property  is 
entitled  to  recover  for  failure  to  deliver  the  articles  ac- 
cording to  the  contract,  whether  the  price  be  paid  or 
not,  is  the  difference  between  the  contract  price  and  the 
market  price  of  the  article  at  the  stipulated  time  and 
place  of  delivery,  when  the  price  has  advanced,  together 
with  the  money  paid  towards  the  price."  And  in  Hill 
V.  Smith, C")  the  same  learned  court,  after  adverting  to  the 
conflict  of  authority  on  this  question,  said  :  "  It  has  not 
been  adjudged  in  this  State,  that  payment  in  advance  in 

C)  Worthen  v.  Wilmot,  30  Vt.  555. 

Q')  Tempest  v.  Kilner  2  C.  B.  300;  3  C.  B.  249  ;  Shaw?'.  Holland,  15  M. 
&  W.  136;  Earned  v.  Hamilton,  2  Railw.  &  Can.  Cas.  624. 

C)  Cushman  v.  Hayes,  46  111.  145  ;  McKenney  v.  Haines,  63  Me.  74. 
{semble)  ;  Coffman  v.  Williams,  4  Heisk.  233,  240. 

(1)  33  Vt.  92,  99. 

C)  32  Vt.  433. 
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such  a  case  varies  the  rule  of  damages,  and  so  far  as 
any  indication  can  be  gathered  from  the  cases,  .... 
it  seems  to  be  in  the  direction  of  not  permitting  that 
fact  to  afifect  the  rule.  Upon  principle,  as  well  as  in 
view  of  practical  consequences,  we  prefer  the  result  at 
which  Mr.  Sedgwick  has  arrived,  upon  a  most  elaborate 
and  able  examination  of  the  subject,  that  the  market 
value  or  price  on  the  day  of  the  breach  of  the  contract 
controls  the  measure  of  damages."  This  is  so,  also,  as  we 
shall  presently  see,  in  actions  against  the  vendee.  In 
Rider  v.  Kelley,(''')  a  case  of  this  kind  in  the  same  State, 
the  court  said  :  "  It  stands  upon  this  reasonable  ground, 
that  as  the  title  to  the  property  remains  in  the  seller, 
he  can,  upon  non-acceptance  by  the  vendee,  sell  the 
property  at  once  for  its  market  price,  and  therefore  that 
the  difference  between  such  market  price  and  the  con- 
tract price  will  indemnify  him  against  loss."  (^)  In  Rose 
V.  Bozeman,^)  it  was  held  that  the  measure  of  damages 
for  the  breach  of  a  contract  to  deliver  cotton  at  a  specified 
time  and  place  was  its  value  at  the  time  of  the  breach, 
and  that  the  payment  of  the  price  in  advance  did  not 
affect  the  rule.  In  Kentucky,  where  one  Yoder  cov- 
enanted to  furnish  Allen,  by  a  given  day,  two  slaves,  in 
consideration  of  $450  then  paid,  and  $210  to  be  paid  on 
their  delivery,  it  was  said  by  the  Court  of  Appeals,  that 
for  a  failure  to  furnish  the  slaves  according  to  contract, 
the  obligors  were  liable  for  damages  to  Allen.  "  The 
measure  of  those  damages  was  the  value  of  the  negroes 
descril)ed  at  the  time  and  place  of  performance.  This 
was  the  province  of  the  jury  to  ascertain.     It  has  done 


(•)  32  Vt.  268.  273. 

0')  Ace.  Coficld  7/.  Clark,  2  Col.  loi  ;  Smith  ?'.  Dunlap,  12  111.  184. 

(•")  41  Ala.  678  ;  S.  C.  40  Ala.  212. 
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SO,  and  the  amount  of  consideration  did  not  form  a  sub- 
ject of  material  inquiry."  (") 

In  Gray  v.  Portland  Bank.C')  an  action  for  refusal  to  ac- 
cept a  subscription  for  stock,  Sedgwick,  J.,  said  :  "The 
price  of  the  stock  at  the  time  it  should  be  transferred 
or  delivered  (and  the  same  rule  applies  to  other  per- 
sonal property)  shall  be  that  by  which  the  damages  shall 
be  assessed.  If  the  plaintiff  intends  to  retain  the  stock, 
the  then  price  is  what  he  must  pay  for  an  equal  amount, 
and  if  he  intends  it  for  sale,  that  price  is  what  he  would 
obtain  for  it."  And  so*  it  was  held  in  Massachusetts,^ 
that  where  the  defendant  had  agreed  to  deliver  a  cer- 
tificate of  ten  shares  of  the  corporate  stock  of  a  certain 
manufacturing  company,  whose  capital  was  to  be  one 
hundred  thousand  dollars,  divided  into  not  more  than 
two  hundred  shares,  and  instead  thereof  made  a  tender 
of  a  certificate  of  ten  shares  of  the  stock  of  the  com- 
pany, of  which  thirty-four  thousand  dollars  only  were 
paid,  divided  into  seventy  shares  ;  that  the  measure  of 
damages  was  the  value  of  ten  shares  in  the  full  capital 
stock,  if  it  had  been  made  up  at  the  time  stipulated,  and 
the  company  had  then  been  ready  in  good  faith  to  oper- 
ate upon  the  capital,  pursuant  to  their  charter. C)"^* 

§  747,  Distinction  between  stock  and  merchandise. — In 
some  jurisdictions,  though  a  higher  intermediate  value 
is  allowed  in  the  case  of  non-delivery  of  stock,  it  is  not 
allowed  in  the  case  of  other  personal  property,  though 
the  price  has  been  paid  in  advance.  So  in  Pennsylvania, 
though,  as  we  have  seen,  the  rule  prevails  in  stock 
transactions,  it   is    not    approved  with  regard  to  chat- 

'  Dyer  v.  Rich,  i  Met.  180. 

(")  Yoder  v.  Allen,  2  Bibb  338. 

C)  3  Mass.  364,  390. 

C)  Ace.  Struthers  v.  Clark,  30  Pa.  210. 
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tels  generally.  In  an  early  case  it  appeared  that*  Wool- 
ston  bought  of  Bosler  13,000  7norus  7ntdticaiiUs,  and 
paid  the  price;  the  trees  were  not  delivered.  Smeth- 
urst,  the  defendant,  gave  a  guaranty  for  the  performance 
by  Bosler  of  his  contract  to  deliver  the  trees  on  five 
days'  notice.  Smethurst  being  proved  liable,  it  was 
insisted  that  the  measure  of  damages  was  the  value  of 
morus  7nulticaulis  at  the  time  of  the  breach  of  contract, 
or  about  that  time.  But  the  judge  who  tried  the  cause 
said  that  the  sum  paid  by  Woolston,  the  plaintiff,  to 
Bosler,  furnished  the  rule.  On  writ  of  error,  the  Su- 
preme Court  of  Pennsylvania  held  the  charge  wrong. 
After  noting  the  case  of  Shepherd  v.  Hampton,  above 
cited,  the  court  said,  it  is  evident  that  C.  J.  Marshall 
"failed  to  advert  to  the  difference  between  a  suit  on  the 
contract  itself,  and  a  suit  grounded  on  the  rescission  of 
the  contract."  In  the  latter  case,  the  court  said,  the 
money  paid  could  be  recovered  ;  but  in  the  former,  the 
value  must  be  always  the  measure  of  damages.^  ** 

'  Smethurst  v.  Woolston,  5  W.  &  S.  After   affirming  the  general  principle, 

106.     The  language  of  Rogers,  J.,  is  as  he  adds,  '  For  myself  only,  I  can  say 

follows  :     the    distinctions     are     very  that  I  should  not  think  the  rule  would 

acute :  apply   to    a    case    where  advances   of 

"  The  value  of  the  article  at  or  about  money  had  been  made  by  the  purchaser 
the  time  it  is  to  be  delivered,  is  the  meas-  under  a  contract  ;  but  I  am  not  aware 
ure  of  damages  in  a  suit  by  the  vendee  what  would  be  the  opinion  of  the  court 
against  the  vendor,  for  a  breach  of  the  in  such  a  case.'  Taking  the  remarks  of 
contract.  This  principle  is  ruled  in  the  Chief  Justice  in  the  broadest  sense, 
Meason  v.  Philips  (Addison,  346)  ;  is  and  supposing  them  to  be  directly  ap- 
recognized  in  Edgar  71.  Boies  (11  S.  &  plicable  to  the  case  in  hand  (of  which 
R.  45),  and  is  in  effect  affirmed  by  all  there  is  some  room  to  doubt),  it  is  very 
the  authorities  cited.  Indeed  the  gen-  evident  that  he  failed  to  advert  to  the 
eral  principle  is  not  denied,  but  it  is  difference  between  a  suit  on  the  con- 
contended  that  this  is  an  exception  ;  tract  itself  and  a  suit  grounded  on  the 
that  the  rule  holds  good  only  when  the  rescission  of  the  contract.  But  this  dis- 
purchase  money  has  not  been  paid,  but  tinction,  which  pervades  all  the  author- 
that  when  the  purchase  money  has  been  ities,  governs  the  whole  case;  for  the 
advanced  by  the  vendee,  the  measure  purchaser  may  declare  specially  for  the 
of  damages  is  the  sum  paid  or  the  value  breach  of  the  contract  ;  or  simply  for 
of  the  article  which  forms  the  consider-  money  had  and  received,  to  recover 
atif>n  of  the  contract.  But,  for  this  dis-  back  the  deposit,  if  any  be  made,  or  the 
tinclion  no  authority  has  been  cited  purchase  money  if  it  be  paid  ;  or  he 
except  a  (iictiiiH  (ih)iit)liess  entitled  to  may  j(jin  both  causes  of  action  in  the 
great  respccl)  of  Chief-Justice  Marshall,  same  declaration.  And  when  this  is 
in  Shepherd  v.  Hampton,  3  Wheat.  200.  done,  it  is  granted  that  under  the  money 
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In  other  jurisdictions  it  is  said  that  there  should  be  no 
distinction. ('*)  So  in  New  York,  while  the  rule  giving 
the  vendee  the  advantage  of  the  rise  in  value  where  the 
price  is  paid  in  advance  is  recognized, C*)  no  distinction 
is  made  between  the  case  of  the  sale  of  stocks  and  other 


count,  the  money  advanced  may  be  re- 
covered back,  or  where  a  specific  article 
has  been  given  in  satisfaction,  the  pur- 
chaser may,  when  default  is  made,  elect 
to  consider  the  contract  at  an  end,  and 
recover  the  article  itself,  or  its  value 
from  the  vendor.  But,  on  the  other 
hand,  where  the  purchaser  declares 
specially  for  breach  of  the  contract,  and 
thereby  affirms  it,  the  only  rule  of 
damages  is  the  value  of  the  article,  at 
or  about  the  time  it  is  to  be  delivered. 

"  Where  the  vendor  fails  to  deliver 
the  article  bought,  the  purchaser  may 
elect  to  rescind  the  contract  and  recover 
back  the  money  paid,  or  he  may  bring 
suit  on  the  agreement,  and  recover  the 
value  at  or  about  the  time  it  ought  to  have 
been  delivered.  And  this  is  a  just  rule, 
for  if  it  has  risen  in  value  he  has  the 
advantage  of  the  increased  price  ;  if  it 
has  decreased,  why  should  he,  when  he 
adheres  to  the  contract,  recover  more 
from  the  vendor  than  for  the  injury  he 
has  sustained  by  the  non-performance 
of  the  agreement  ?  And  the  vendee 
has  the  less  reason  to  complain,  be- 
cause he  may,  as  before  stated,  rescind 
the  bargain  and  place  himself  in  the 
same  situation  as  before  it  was  made. 
It  is  said  that  the  vendor  is,  in  the  case 
supposed,  in  default,  and  this  is  true  ; 
but  where  there  is  any  circtim static e  of 
aggravation,  which  is  rarely  the  case,  the 
jury  may  do  justice  by  a  liberal  estimate 
of  the  value  of  the  goods.  It  has  been 
suggested  that  the  contract,  on  failure 
of  the  vendor  to  perform  his  part  of  it, 
is  ipso  facto  rescinded  ;  but  this  is  a 
novel  idea,  for  it  can  be  rescinded  only 
with  the  assent  of  the  vendee,  who 
may  in  a  given  case  elect  to  consider 
the  agreement  at  an  end.  And  in  the 
latter  case,  that  is,  where  the  pur- 
chaser agrees  that  the  contract  be  re- 


scinded, the  remedy  against  the  guar- 
antor is  gone  ;  for  it  is  only  on  the 
footing  of  subsistence  of  the  contract 
between  the  vendor  and  vendee,  which 
he  guarantees,  that  he  is  liable.  This 
is  so  plain  as  not  to  need  the  aid  of 
argument.  It  is  very  true  that  a  de- 
posit, or  even  the  interest  on  a  deposit, 
may,  in  certain  cases,  be  recovered  on 
a  special  count  against  the  vendor. 
But  these  cases  form  rather  the  excep- 
tion than  the  rule.  Usually  the  dam- 
ages sustained  are  much  less  than  the 
deposit ;  and  besides,  this  is  necessary, 
for  otherwise  it  could  not  be  recovered 
at  all  against  the  vendor,  who  has  not 
received  the  money,  the  deposit  being 
in  the  hands  of  the  auctioneer,  and  he 
alone  is  liable  for  money  had  and  re- 
ceived. Besides,  the  cases  cited  are  on 
sales  of  lands  by  auctioneers,  and  the 
same  rules  cannot  hold  as  on  the  sale 
of  chattels  ;  for  lands,  unlike  stocks, 
etc.,  have  no  market  value.  There  is 
nothing  in  the  suggestion  that  the  agree- 
ment takes  the  case  out  of  the  general 
rule.  The  suit  is  brought  for  breach  of 
an  agreement,  the  performance  of 
which  the  defendant  agreed  to  guaran- 
tee. It  is,  therefore,  from  necessity, 
a  suit  in  affirmance  of  the  contract. 
The  defendant  agrees,  in  effect,  that  if 
the  vendor  fails  to  perform  the  agree- 
ment he  will  pay  the  value  of  the  trees 
at  the  time  they  ought  to  have  been  de- 
livered." 

When  we  come  to  the  subject  of  war- 
ranties, we  shall  see  that  the  right  to 
rescind,  here  declared,  is  more  than 
doubtful  ;  nor  can  it  be  considered  cor- 
rect to  leave  a  question  of  this  kind  to 
a  jury  with  any  instructions  so  vague 
or  dangerous,  as  that  they  are  at  liberty 
to  make  "a  liberal  estimate"  of  the 
value  of  the  property. 


(")  Cartwright  v.  McCook.  33  Tex.  612  ;  Gregg  v.  Fitzhugh,  36  Tex.  127 
Enders  v.  Board  of  Public  Works,  i  Gratt.  364. 
(^)  Arnold  7'.  Suffolk  Bank,  27  Barb.  424. 
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personal  property  where  the  price  is  not  paid  in  advance, 
and  in  the  former  case  as  well  as  the  latter,  the  plaintiff 
is  restricted  to  the  difference  in  market  value  on  the  day 
when  the  property  should  have  been  delivered.  ("*) 

§  748.  No  just  distinction. — *  There  appears  no  solid 
reason  for  making  any  difference  between  stock  and  any 
other  vendible  commodity.  Where  stock  is  loaned,  or 
the  price  of  the  article  paid  for,  in  either  case  the  party 
entitled  to  the  delivery  parts  with  his  property  on 
the  faith  of  the  contract,  and  in  either  case  is  prevented 
from  using  it,  up  to  the  time  of  trial.  The  question  is, 
whether,  in  either  case,  the  law  should  act  on  the  assump- 
tion that  the  plaintiff  would  have  retained  the  property 
if  the  contract  had  been  complied  with,  till  the  period  of 
the  highest  value,  and  have  realized  that  price,  and  thus 
give  damages  which  are  purely  conjectural.  It  will  be 
noticed  that  in  the  case  of  Clark  v.  Pinney,  it  was  inti- 
mated by  the  Supreme  Court  of  New  York,  that  the 
rule  ought  to  be  limited  to  the  case  of  articles  intended 
for  sale  ;  and  that  in  Startup  v.  Cortazzi,  it  was  suggested 
that  the  plaintiffs  had  given  no  proof  of  the  purpose  for 
which  the  article  was  intended  ;  the  niceness  of  the  first 
distinction,  the  difficulty  of  furnishing  satisfactory  proof 
under  the  second  head,  and  the  general  policy  of  the  law 
which  denies  conjectural  relief,  seem  strongly  to  point 
to  the  period  of  breach  as  the  true  time,  in  all  cases, 
of  estimating  the  damages,  unless  it  be  shown  that 
the  article  was  to  be  delivered  for  some  specific  object 
known  to  both  parties  at  the  time,  and  that  thus  a  loss, 
within  the  contemplation  of  both  parties,  has  been  sus- 
tained. The  fact  of  payment  in  advance  throws  no  light 
on  the  injury  sustained  by  the  purchaser  ;  nor  does  it  at 


(•_)  Belden  v.  Nicolay,  4  E.  D.  Smith  14. 
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all  increase  the  probability  that  he  would  have  retained 
the  article  till  the  rise  of  price.  The  value  of  the  article 
at  the  time  of  breach,  with  interest  for  delay,  and  subject 
to  the  above  exception,  seems  as  near  an  approach  to  the 
actual  loss  sustained  as  can  be  effected,  without  embark- 
ing upon  a  vague  search  after  facts  impossible,  in  most 
cases,  to  be  proved  with  any  degree  of  satisfaction. 

§  749.  Same  reason  for  rule  where  property  has  fallen. — 
And  if  this  rule  be  sound,  it  applies  as  well  to  cases 
where  the  property  has  fallen  as  to  those  where  it 
has  risen.  The  purchaser  claims  his  advance ;  but  if 
he  gets  the  value  of  the  article  at  the  time  of  the 
breach,  the  contract  is  performed  ;  and  if  this  sum  be 
less  than  his  advance,  his  loss  is  ascribable  purely  to  his 
own  bargain.  It  may  undoubtedly  be  urged,  and  with 
force,  that  the  contract  being  violated  by  the  defend- 
ant, the  retention  of  any  part  of  the  plaintiff^s  money  is 
against  conscience.  It  has  already,  however,  been  said 
that  in  actions  of  contract  the  only  object  of  the  tribunal 
must  be  to  carry  into  effect  the  agreement  of  the  parties 
as  far  as  possible,  and  that  the  motives  of  the  defaulter 
are  not  to  be  taken  into  view.  If  this  be  correct,  then 
certainly  it  removes  the  last  objection  to  the  adoption  of 
the  general  rule,  that  the  value  at  the  time  of  the  breach, 
with  interest  for  the  delay,  is,  with  the  exception  of  the 
defendant's  liability  to  make  remuneration  for  loss  result-^ 
ing  from  facts  within  the  knowledge  and  in  the  contem-  //  .  ^ 
plation  of  both  parties  at  the  time  of  the  contract,  to  fur-  ^'  "^ 
nish  the  measure  of  damages.** 

Breach  by  Vendee. 

§750.  Rule  where  title  has  passed. — In  these  cases  the 
contract  fixes  the  price  or  it  does  not.      If  this  point  be 
left  doubtful,  the  value  of  the  article  in  the  market  is  the 
Vol.  II. — 29 
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rule.('')  *  If  the  vendee  resell  the  article,  he  can  be  made 
liable  for  the  price  received,  deducting  usual  charges  and 
commissions.  He  is  treated  as  a  trustee  or  agent  of 
the  plaintiff,  selling  on  his  account  and  for  his  benefit ; 
and  it  is  both  equitable  and  legal  that,  having  received 
the  money,  he  should  pay  it  over  to  the  owner,  after  re- 
taining a  due  compensation  for  his  services.^  But  this  is 
a  very  unusual  case,  and  the  contract  generally  fixes  the 
price. 

Where  a  vendee  is  sued  for  non-performance  of  the 
contract  on  his  part,  in  not  paying  the  contract  price,  if 
the  goods  have  been  delivered,  the  measure  of  damages 
is  of  course  the  price  named  in  the  agreement  ;(^)  but  if 
their  possession  has  not  been  changed,  it  has  been  doubt- 
ed whether  the  rule  of  damages  is  the  price  itself,  or  only 
the  difference  between  the  contract  price  and  the  value 
of  the  article  at  the  time  fixed  for  its  delivery.  It  seems 
to  be  well  settled  in  such  cases  that  the  vendor  can  resell 
them  if  he  see  fit,  and  charge  the  vendee  with  the  differ- 
ence between  the  contract  price  and  that  realized  at  the 
sale.'  Though  perhaps  more  prudent,  it  is  not  necessary 
that  the  sale  should  be  at  auction.  It  is  only  requisite 
to  show  that  the  property  was  sold  for  a  fair  price.*  (")  ** 
But  if  the  vendor  does  not  pursue  this  course,  and  with- 
out reselling  the  goods  sues  the  vendee  for  his  breach  of 
contract,   the    question    arises,  which   we    have    already 

'  Greene   v.    Bateman,   2  Woodb.  &  ter,    5   Vin.    Abr.    538  ;    s.   c.   Cud   v. 

M.  359.  Rutter,  I  P.  Wms.  570  ;  Sands  v.  Tay- 

''  Langford  t.  Tyler's  Adm'r,  i  Salk.  lor,  5  Johns.  395. 

113  ;  s.  c.  6  Mod.  162  ;  Cuddee  v.  Rut-  '  White  v.  Kearney,  2  La.  Ann.  639. 


(")  Henckley  v.  Hendrickson,  5  McLean  170  ;  Taft  v.  Travis,  136  Mass.  95  ; 
Deutsch  7A  Pratt,  149  Mass.  415  ;  Deck  v.  Feld,  38  Mo.  App.  674;  Althouse 
V.  Alvord,  28  Wis.  577. 

C')  Suber  v.  Puliin,  i  S.  C.  273  ;  Phillips  v.  Merritt,  2  Up.  Can.  C.  P.  513. 

(')  Crooks  V.  Moore,  i  Sandf.  297. 
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Stated,  whether  the  vendor  can  recover  the  contract  price, 
or  only  the  difference  between  that  price  and  the  value 
of  the  goods  which  remain  in  the  vendor's  hands  ;  and 
the  rule  appears  to  be,  that  where  the  title  to  the  goods 
has  passed  to  the  vendee,  the  vendor  can  recover  the 
contract  price  in  full.('') 

§  751.  Instances. — ^  In  a  suit  brought  by  vendor  against 
vendee,  the  plaintiff  had  contracted  to  sell  the  defendant 
three  hundred  tons  of  Campeachy  logwood  ;  *'  such  as 
may  be  determined  to  be  otherwise  by  impartial  judges 
to  be  rejected";  the  defendant  refused  to  accept  the  wood 
offered,  because  it  was  not  all  Campeachy  logwood  ;  it 
was  insisted  on  his  behalf  that  he  was  not  bound  by  the 
contract  price,  as  a  part  only  of  the  stipulated  quantity 
had  been  furnished  ;  and  that  the  measure  of  damages 
was  the  difference  between  the  contract  price  and  what 
the  article  would  have  sold  for  at  the  time  when  the  true 
quantity  of  Campeachy  logwood  was  ascertained.  But 
the  Court  of  King's  Bench  held  that  the  defendant  was 
bound  to  take  the  part  which  was  Campeachy,  and  that, 
he  having  repudiated  the  whole  contract,  the  measure  of 
the  damages  was  the  contract  price  on  that  quantity,  z.  e., 
the  Campeachy  wood.' 

The  question  has  been  considered  in  New  York,  and 
decided  in  the  same  way.'  The  plaintiff,  a  carriage- 
maker,  was  employed  to  build  a  sulky  for  the  defendant. 
A  due  tender  having  been  made  of  the  carriage,  and  it 
being  deposited  with  a  third  person,  the  defendant  having 
refused  payment,  and  suit  brought,  it  was  insisted  that 
the  measure  of  damages  was  not  the  value  of  the  sulky, 
but  only  the  expense  of  taking  it  to  the  residence  of  the 

'  Graham  v.  Jackson,  14  East  49S.  ^  Bement  v.  Smith,   15   Wend.   493, 

496. 


(*)  Pearson  v.  Mason,  120  Mass.  53 ;  Crawford  v.  Earl,  38  Wis.  312. 
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defendant,  delay,  loss  of  sale,  etc.  ;    but  the  court  held 
otherwise,  using  this  language  : 

"  Upon  principle,  I  may  ask  what  should  be  the  rule  ?  A 
mechanic  makes  an  article  to  order,  and  the  customer  refuses  to 
receive  it ;  is  it  not  right  and  just  that  the  mechanic  should  be 
paid  the  price  agreed  upon,  and  the  customer  left  to  dispose  of 
the  article  as  he  may  ?  A  contrary  rule  might  be  found  a  great 
embarrassment  to  trade.  The  mechanic  or  merchant,  upon  a 
valid  contract  of  sale,  may,  after  refusal  to  receive,  sell  the  arti- 
cle to  another,  and  sue  for  the  difference  between  the  contract 
price  and  the  actual  sale. 

*'  Where  there  has  been  a  valid  contract  of  sale,  the  vendor  is 
entitled  to  the  full  price,  whether  the  vendee  receive  the  goods 
or  not.  I  cannot  see  why  the  same  principle  is  not  applicable  in 
this  case.  Here  was  a  valid  contract  to  make  and  deliver  the 
sulk}'.  The  plaintiff  performed  the  contract  on  his  part ;  the 
defendant  refused  to  receive  the  sulky.  The  plaintiff  might, 
upon  notice,  have  sold  the  sulky  at  auction  ;  and  if  it  sold  for 
less  than  $80  the  defendant  must  have  paid  the  balance.  The 
reason  given  for  this  rule  by  Kent,  C.  J.,'  is,  that  it  would  be 
unreasonable  to  oblige  him  to  let  the  article  perish  on  his  hands 
and  run  the  risk  of  the  insolvency  of  the  buyer.  But  if,  after 
tender  or  notice,  whichever  may  be  necessary,  the  vendor  chooses 
to  run  thatlusk,  and  permit  the  article  to  perish,  or,  as  in  this 
case,  if  he  deposit  it  with  a  third  person  for  the  use  of  the  vendee, 
he  certainly  must  have  a  right  to  do  so,  and  prosecute  for  the 
whole  price.  Suppose  a  tailor  makes  a  garment,  or  a  shoemaker 
a  pair  of  shoes,  to  order,  and  performs  his  part  of  the  contract, 
is  he  not  entitled  to  the  price  of  the  article  furnished  ?  I  think 
he  is,  and  that  the  plaintiff  in  this  case  was  entitled  to  his 
verdict."** 

It  has  been  held  in  Pennsylvania,  where  goods  are  sold 
at  auction  on  credit,  and  the  vendee  refuses  to  take  them, 
the  owner  may,  before  the  expiration  of  the  credit,  sue 
the  vendee  for  his  breach  of  contract ;  and  in  such  case, 
the  measure  of  damages  is  the  difference  between  the 
price  agreed  to  be  paid  for  the  goods  and  their  value  at 

'  Sands  t.  Taylor,  5  Johns.  395,  411. 
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the  time  that  the  vendee  refused  to  take  them.  This  is 
clearly  so,  because  no  action  can  be  brought/i^r  the  price 
of  the  goods  until  the  time  of  credit  is  expired.  But  in 
this  case,  Gibson,  J.,  proceeded  to  say  :  "  Properly  speak- 
ing, the  seller  cannot  recover  the  price  where  he  has  re- 
tained the  goods  \w  consequence  of  the  buyer's  refusing 
to  comply  with  any  part  of  the  contract."'  *  So  in  Mas- 
sachusetts, where  a  contract  had  been  made  for  the  pur- 
chase of  railway  shares,  and  a  part  of  the  price  paid,  and 
the  vendor  caused  them  to  be  transferred  on  the  books 
of  the  company,  but  the  defendant  refused  to  accept  them 
after  such  transfer,  it  was  held  that  the  measure  of  dam- 
ages was  the  contract  price.' ^'^^ 

§  752.  Manufactured  articles — Minerals  and  gravel. — A 
contract  for  the  manufacture  of  a  certain  article  is  in  some 
jurisdictions  regarded  as  a  contract  for  work  and  labor ; 
in  others,  as  a  contract  of  sale.  In  the  former  case  the 
title  to  the  finished  article  is  in  the  party  who  orders  the 
article  ;  in  the  latter  case  it  may  be  in  one  party  or  the 
other,  according  to  circumstances.  In  either  case,  how- 
ever, if  the  title  is  regarded  by  the  court  as  being  in  the 
defendant,  the  manufacturer  should  be  allowed  the  full 
contract  price.('')  If  the  title  is  still  in  the  manufacturer, 
the  plaintiff  can  recover  the  difference  between  the  con- 
tract price  and  the  cost  of  manufacture,^')  since  that,  and 
not  the  market  price,  if  any  there  is,  would  be  the  cost  to 
the  plaintiff,  and  would  be  the  proper  amount  to  deduct 
from  the  contract  price  in  order  to  arrive  at  his  net  loss. 

'  Giraxd  v.  Taggart,  5  S.  &  R.  19,  34.      ^  Thompson  v.  Alger,  12  Met.  42S. 


(*)  Bookwalter  v.  Clark,  11  Biss.  126;  Gordon  z'.  Norris,  49  N.  H.  376; 
Shavvhan  v.  Van  Nest,  25  Oh.  St.  490;  Ballentine  v.  Robinson,  46  Pa.  177. 

(^)  Knowlton  v.  Oliver,  28  Fed.  Rep.  516  ;  Geiss  v.  Hardware  Co.,  37  Kas. 
130;  Rayburn  z>.  Comstock,  80  Mich.  448  ;  Black  River  L.  Co.  v.  Warner, 
93  Mo.  374;  Muskegon  C.  R.  Co.  v.  Keystone  Mfg-.  Co.,  135  Pa.  132. 
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The  same  rule  has  been  followed  in  an  action  for  breach 
of  contract  to  purchase  gravel  of  the  plaintifif,('')  and  for 
breach  of  contract  to  purchase  coal  from  the  owner  of  the 
mincC*) 

§  753.  Rule  where  title  has  not  passed. — Where  the  title 
has  not  passed,  the  measure  of  damages  is  the  difference 
between  the  contract  and  the  market  price  of  the  article 
at  the  time  when  and  the  place  where  it  should  have  been 
accepted.  C")  "  The  vendor  of  personal  property  in  a  suit 
against  the  vendee  for  not  taking  and  paying  for  the 
property,"  said  Earl,  C,  in  Dustan  v.  McAndrevv,(*^)  "  has 
the  choice  ordinarily  of  either  one  of  three  methods  to 
indemnify  himself:   (i)  He  may  store  or  retain  the  prop- 


(»)  Hare  v.  Parkersburg,  24  W.  Va.  554. 

(*")  Scott  V.  Kittanning  Coal  Co.,  89  Pa.  231. 

0)  Hickman  v.  Haynes,  L.  R.  10  C.  P.  598  ;  Knowlton  v.  Oliver,  28  Fed. 
Rep.  516;  Haskell  v.  McHenry,  4  Cal.  411  ;  Groover  v.  Warfield,  50  Ga. 
644;  Camp  7/.  Hamlin,  55  Ga.  259  ;  Georgia  R.  Co.  v.  Augusta  O.  Co.,  74 
Ga.  497  ;  McNaught  v.  Dodson,  49  111.  446;  Ullmann  v.  Kent,  60  111.  271  ; 
Burnham  v.  Roberts,  70  111.  19;  Sanborn  v.  Benedict,  78  111.  309;  Kadish 
V.  Young,  108  111.  170;  Thurman  v.  Wilson,  7  111.  App.  312  ;  Pittsburgh,  C. 
&  St.  L.  Ry.  Co.  V.  Heck,  50  Ind.  303;  Dwiggins  v.  Clark,  94  Ind.  49; 
McComas  v.  Haas,  107  Ind.  512  ;  Harris  Manuf.  Co.  v.  Marsh,  49  la.  11  ; 
Williams  v.  Jones,  i  Bush  621;  Collins  7J.  Delaporte,  115  Mass.  159; 
Whitney  z/.  Thacher,  117  Mass.  523;  Brovvnlee  v.  Bolton,  44  Mich.  218; 
Whitmore  v.  Coats,  14  Mo.  9;  Northrup  v.  Cook,  39  Mo.  208  {semble)\ 
Black  River  L.  Co.  v.  Warner,  93  Mo.  374 ;  Dodge  ?'.  Kiene,  44  N.  W.  Rep. 
191  (Neb.i;  Stevens  t^.Lyford,  7  N.  H.  360;  Gordon  7'.  Norris,  49  N.  H.  376  ; 
Haines  v.  Tucker,  50  N.  H.  307;  Pollen  v.  Le  Roy,  30  N.  Y.  549  ;  Dustan 
v.  McAndrew,  44  N.  Y.  72  ;  Hayden  7'.  Demets,  53  N.  Y.  426;  Bridgford  v. 
Crocker,  60  N.  Y.  627  ;  Cahen  v.  Piatt,  69  N.  Y.  348  ;  Canda  v.  Wick,  100  N. 
Y.  127  ;  Billings  7/.  Vanderbeck,  23  Barb.  546 ;  Mallory  v.  Lord,  29  Barb.  454  ; 
Hewitt  7/.  Miller,  61  Barb.  567;  Clements  7/.  State,  "j^j  N.  C.  142;  Nixon  7'. 
Nixon,  21  Oh.  St.  114;  Cullcn  7).  Bimm,  37  Oh.  St.  236;  Weltner  v.  Riggs, 
3  W.  Va.  445  ;  Hall  v.  Pierce,  4  W.  Va.  107  ;  James  7/.  Adams,  8  W.Va.  568  ; 
.S.  C.  16  W.  Va.  245  ;  Ganson  v.  Madigan,  13  Wis.  67  ;  Chapman  t.  Ingram, 
30  Wis.  290;  Chapman  !>.  Larin,  4  Can.  349;  Boswell  7>.  Kilborn,  6  Low. 
Can.  Jur.  108;  Moore  v.  Logan,  5  Up.  Can.  C.  P.  294. 

(■')  44  N.  Y.  72,  78  ;  ace.  Dwiggins  7'.  Clark,  94  Ind.  49. 
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erty  for  the  vendee,  and  sue  him  for  the  entire  purchase 
price ;  (2)   He  may  sell  the  property,  acting  as  the  agent 
for  this  purpose  of  the  vendee,  and  recover  the  difference 
between  the  contract  price  and  the  price  obtained  on  such 
resale  ;  (3)   He    may  keep  the  property  as  his  own,  and 
recover  the  difference  between  the  market  price  at  the 
time  and  place  of  delivery  and  the  contract  price."    Where 
a  purchaser  extends  the  time  for  the  delivery  of  goods, 
the  vendor,  suing  for  a  failure  to  accept,  recovers  the  dif- 
ference between  the  contract  price  and  the  value  at  a  rea- 
sonable time  after  a  final  demand  for  the  vendee  to  take 
them.('')     The  market  price  at  the  place  to  which  the 
defendant  intended  to  ship  the  goods  cannot  be  taken. C') 
Where  the  contract  price  and  the  market  price  are  the 
same,  only  nominal  damages  can  be  recovered  ;  {")  and 
the  same  is  true  where  the  sale  is  at  such  price  as  should 
be  mutually  agreed  upon.('^)     So  where  the  plaintiff  has 
not  the  goods  that  he  agrees  to  sell,  but  makes  a  side- 
contract  with  another  party  to  furnish  them,  he  will  only 
be  allowed  to  recover  the  difference  between  the  original 
contract  price  and  the  market  price  at  the  time  of  the 
^offer.  with  interest.'     If  the  property  is  worthless  in  the 
hands  of  the  plaintif!,  the  whole  price  agreed  should  be 
recovered. (*')      Where  a   quantity  of  straw   was    sold,  a 
portion  of  which  only  was  taken  away,  and  the    buyer 
subsequently  refused  to  take  the  remainder,  the  vendor 
threw  it,  the  next  spring,  it  having  become  damaged,  into 

'  Stanton  v.  Small,  3  Sandf.  230.  So,     is  said  a  portion  of  the  property  was 
too,  in  Ohio,  M'Naughter  z'.  Cassally,     ready  to  be  delivered. 
4  M'Lean   530  ;  though  in  this  case  it 


(")  Hickman  t',  Haynes,  L.  R.  10  C.  P.  598  ;  Smith  v.  Snyder,  77  Va.  432. 
C)  Cahen  v.  Piatt,  69  N.  Y.  348. 

(")  Ellithorpe  A.  B.  Co.  v.  Sire,  41  Fed.  Rep.  662  ;  Foos  v.  Sabin,  84  111. 
564;  Wire  7/.  Foster,  62  la.  114. 
C)  Smith  X'.  Loag,  132  Pa.  301. 
(«■)  Allen  V.  Jarvis,  20  Conn.  38. 
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the  barn-yard  to  his  cattle.  Held,  that  the  measure  of 
damages  against  the  vendee  for  refusing  to  complete  his 
contract  was  the  contract  price,  less  its  value  to  the  vendor 
for  the  use  to  which  it  was  applied.  ('')  When  there 
^j9^  is  no  market  at  the  place  of  delivery  the  price  of  get- 
^  ^^  ting  the  goods  to  the  nearest  market  is  to  be  subtracted 
from  the  price  at  that  market  in  order  to  find  the  value 
at  the  place  of  delivery.  (^) 

r/^  §754-  Rescission. — The  question  of  the  rescission  of  a  con- 

tract must  not  be  confounded  with  the  question  of  breach. 
It  is  settled  that  a  breach  may  arise  by  refusal  of  one  of 
the  parties  to  go  on  with  performance.  C')  This,  however, 
is  not  rescission.  Parties  can  only  rescind  a  contract  by 
annulling  it,  or  withdrawing  themselves  from  it  altogether, 
in  which  case  it  is  as  if  it  had  never  been  made.  In  such 
an  event,  it  would  seem  that  properly  speaking  damages 
for  a  breach  should  not  be  allowed ;  the  plaintiff  should 
recover,  not  on  the  basis  of  the  contract,  but  as  if  no  con- 
tract had  been  made.  And  so  where  plaintiff  and  defendant 
contracted  for  the  sale  of  50,000  bricks,  and  the  plaintiff 
delivered  20,000,  when  the  defendant  wrongfully  refused 
to  receive  any  more  and  the  plaintiff  treated  the  contract 
as  rescinded,  it  was  held  that  plaintiff  was  entitled  to  re- 
cover the  full  market  value  of  those  delivered.('^)  But 
where  the  defendant  refused  to  fulfil  his  agreement  to  take 
back  stock  he  had  sold  the  plaintiff,  this  was  regarded  by  the 
court  as  a  rescission  of  the  contract  of  sale,  only  so  far  as  to 
revest  the  title  to  the  stock  in  the  defendant ;  and  the  plain- 
tiff was  allowed  to  recover  the  full  price  agreed  upon.(*') 


(")  Chamberlain  v.  Farr,  23  Vt.  265. 

(")  Barry  7/.  Cavanagh,  127  Mass.  394.  ,     LLjn^ 

75-^—0  Hochst(;r  V.  De  La  Tour.^E.  &  B.  678.  V'C^^'^  irnhacMI^ 'J  y^""/^ 
^  ("*)  TcrwilliKcrT/.  Knapp,  2  E.  D.  Smith  86. 

(')  Laubach  v.  Laubach,  73  Pa.  387;  arc.  Thorndike  v.  Locke,  98  Mass.  340. 
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§  755.  Resale  after  default.—It  is  often  said  that  where  the 
vendor  resells  the  property,  the  difference  between  the 
price  obtained  at  the  resale  and  the  contract  price  is  abso- 
lutely the  measure  of  damages ;  ('')  or,  more  exactly,  the 
difference  between  the  net  proceeds  of  the  resale  (the 
price  obtained  less  the  expense)  and  the  contract  price.C") 
But  in  other  cases  it  is  more  properly  held  that  the  price 
obtained  at  the  resale  is  only  evidence  of  the  market 
value.(")  It  is  sometimes  held  that  the  price  obtained  on 
resale  will  be  binding  on  the  defendant  if  he  had  notice 
of  the  resale. ('^)  Where  the  sale  is  made  by  one  acting 
in  an  official  capacity,  as  an  administrator,  the  difference 
between  the  prices  of  the  two  sales  is,  it  would  seem,  the 
absolute  measure  of  damages.  (*')  A  resale  will  not  fur- 
nish the  measure  of  damages,  if  it  does  not  take  place 
within  a  reasonable  time  after  the  failure  to  accept.  In 
Smith  V.  Pettee,(^)  it  was  held  that  four  months  was  not 
a  reasonable  time. 

The  question  must  be  determined  by  all  the  circum- 
stances. In  a  case  of  the  sort  under  discussion,  where, 
after  notice,  the  seller  resold  the  goods  at  auction,  the 
Court  of  Appeals  of    New   York  said  :(^)     "The  price 


(")  Pope  7^.  Filley,  3  McCr.  190;  Saladin  v.  Mitchell,  45  111.  79;  McLean 
V.  Richardson,  127  Mass.  339;  Black  River  L.  Co.  v.  Warner,  93  Mo.  374; 
Townshend  v.  Simon,  38  N.  J.  L.  239 ;  Tompkins  v.  Haas,  2  Pa.  St.  74 ; 
Tindle's  Appeal,  "]"]  Pa.  201  ;  James  v.  Adams,  8  W.  Va.  568 ;  Pickering  v. 
Bardwell,  21  Wis.  562;  Brunskill  v.  Mair,  15  Up.  Can.  Q.  B.  213. 

('■)  Whitney  v.  Boardman,  118  Mass.  242  ;  Whitmore  v.  Coats,  14  Mo.  9  ; 
Sawyer  v.  Dean,  1 14  N.  Y.  469. 

C)  Camp  V.  Hamlin,  55  Ga.  259;  Atkins  v.  Cobb,  56  Ga.  86 ;  Ullmann  v. 
Kent,  60  111.  271  ;  Croak  v.  Owens,  121  Mass.  28;  Freyman  v.  Knecht,  'jZ 
Pa.  141. 

(')  Bagley  v.  Findlay,  82  111.  524  ;  Rickey  v.  Tenbroeck,  63  Mo.  563  ;  Pollen 
"v.  Le  Roy,  30  N.  Y.  549. 

(")  Alexander  v.  Herring,  54  Ga.  200  ;  Gaskell  v.  Morris,  7  W.  &  S.  33. 

O  7  Hun  334. 

(s)  Bigelow  V.  Legg,  102  N.  Y.  652. 
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obtained  after  such  default,  upon  a  resale,  within  a  reason- 
able time,  although  at  auction,  is  evidence  of  the  market 
value  of  an  article  and  to  be  allowed  such  weight  as  the 
circumstances  of  the  sale  entitle  it  to."  And,  on  the 
other  hand,  a  resale  at  private  sale,  without  reasonable 
notice  or  efforts  to  secure  the  best  price  possible,  and  no 
evidence  being  offered  that  the  price  obtained  was  a  fair 
one,  does  not  fix  the  legal  measure  of  damages.(") 

§  756.  Promise  to  give  a  bill  or  note. — *  Where  goods 
are  sold  to  be  paid  for  by  note  or  bill  payable  at  a  future 
day,  and  the  note  or  bill  is  not  given,  it  is  well  settled 
in  England  and  in  this  country,  that  the  vendor  cannot 
maintain  assumpsit  on  the  general  count  for  goods  sold 
and  delivered,  until  the  credit  has  expired  ;  but  he  can  sue 
immediately  for  a  breach  of  the  special  agreement.'  And 
in  New  York  it  has  been  held,  that  in  such  action  he 
will  be  entitled  to  recover  as  damages  the  whole  value 
of  the  goods,  with  the  suggestion  that  there  should  be  a 
rebate  of  interest  during  the  stipulated  period  of  credit  ;* 
the  court,  Bronson,  J.,  saying  :  "  The  right  of  action  is  as 
perfect  on  a  neglect  or  refusal  to  give  the  note  or  bill  as  it 
can  be  after  the  credit  has  expired.  The  only  difference 
between  suing  at  one  time  or  the  other  relates  to  the  form, 
of  the  remedy.  In  the  one  case,  the  plaintiff  must  de- 
clare specially,  in  the  other  he  may  declare  generally. 
The  remedy  itself  is  the  same  in  both  cases.  The  dam- 
ages are  the  price  of  the  goods.  The  party  cannot  have 
two  actions  for  one  breach  of  a  single  contract,  and  the 

'  Mussen  -'.  Price,  4  East  147  ;    Dut-  •  Hanna  7'.  Mills,   21  Wend.  90.     In 

ton  V,  Solomonson,  3  Bos.  &  Pull.  582  ;  the  English  cases  nothing  is  said  as  to 

Iloskins    V.     Duperoy,    q    East    498;  the   amount   which   the   plaintiff  is  en- 

Hutchinson   ?■.    Rcid,    3    Camp.    329;  titled  to  recover.      In  thecaseof  Hutch- 

Loring  ?•.  Ciurncy,  5  Pick.  15  ;  Hunne-  inson     ?■.    Reid,    the    plaintiff,    though 

man  v.  Inhabitants  of  Grafton,  10  Met.  without  discussion,   was  permitted    to 

454.  take  a  verdict  for  the  price  of  the  goods. 


(")  Case  V.  Simonds,  7  N.  Y.  Suppl.  253. 
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contract  is  no  more  broken  after  the  credit  expires  than 
it  was  the  moment  that  the  note  or  bill  was  wrongfully- 
withheld." 

So  in  a  case  in  Pennsylvania,'  it  was  charged  at  the 
trial,  that  where  goods  are  sold  on  credit,  the  vendee  to 
give  his  note,  which  he  refuses  to  do  after  the  goods  are 
delivered,  suit  may  be  brought  for  a  breach  of  the  contract 
before  the  expiration  of  the  credit,  in  which  case  the 
measure  of  damages  is  the  price  of  the  goods. (")  But 
the  direction  was  held  right.'** 

This  rule  does  not  apply,  of  course,  where  the  note  to 
be  given  in  payment  for  goods  is  that  of  a  third  party. 
So  where  the  defendant  agreed  to  pay  for  goods  by  the 
transfer  of  the  note  of  a  third  party,  secured  by  a  second 
mortgage  on  certain  property,  and  the  third  party  was  in- 
solvent and  the  security  worthless,  only  nominal  damages 
were  allowed  upon  breach. (^)  This  is  on  the  same  prin- 
ciple which  restricts  recovery  for  the  value  of  a  note  to 
its  actual  value.  (") 

'  Rinehart    7'.    Olwine,    5    Watts    &  dollars,  which  the  defendant  promised 

Serg.  157.  to  pay.     The  special  promise  of  the  de- 

'■'  In  a  somewhat  similar  case,  the  fendant  to  give  his  note  was  as  effect- 
same  rule  was  laid  down  in  Connecti-  ually  broken  when  this  action  was  corn- 
cut  ;  the  defendant  promised  the  plain-  menced,  as  it  was  after  the  expiration 
tiff  to  give  a  note  immediately  for  one  of  sixty  days  ;  and  if  the  plaintiff  re- 
hundred  dollars,  payable  in  sixty  days,  covers  nominal  damages  now,  we  do 
On  refusal  to  give  the  note,  and  before  not  see  but  he  will  be  debarred  from 
the  expiration  of  the  sixty  days,  suit  a  recovery  of  his  actual  damages  here- 
was  brought  ;  and  it  was  insisted  that  after  ;  because,  if  he  sues  again,  he  can 
the  plaintiff  could  only  recover  nominal  only  sue  for  the  same  breach  of  prom- 
damages.  But  the  court  held  the  plain-  ise,  in  the  same  form  of  action,  and  in 
tiff  entitled  to  recover  the  full  amount  the  same  manner  of  declaring  as  he  is 
of  the  note,  saying  :  "  The  plaintiff  can  now  doing.  The  second  action  would 
have  no  other  action  than  upon  this  be  for  the  same  cause  of  action  as  the 
special  contract ;  and  it  is  very  obvi-  first,  and  must  so  appear  to  be  from 
ous  that  in  som^  form  of  action  and  at  the  record  itself."  Stoddard  v.  Mix,  14 
some  time,  he  is  entitled  to  recover  the  Conn.  12,  24. 
actual  damage  sustained,  one  hundred 


(»)  Ace.  Carnahan  v.  Hughes,  108  Ind.  225  ;  Stephenson  v.  Repp,  25  N.  E. 
Rep.  863  (Oh.). 

C)  Derleth  v.  Degraaf,  51  N.  Y.  Super.  Ct.  369. 
(")  Thompson  v.  Halbert,  40  Hun  536  ;  see  §  256. 
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§  757-  Consequential  damages.  —  In  McCracken  v. 
Webb  (")  the  plaintiff  was  allowed  to  recover  the  differ- 
ence between  the  contract  and  market  price  of  some  hogs 
he  had  sold  the  defendant,  plus  the  expense  of  keeping 
them  from  the  time  of  defendant's  refusal  to  accept  to 
the  date  of  resale. 

Countermand  before  Time  for  Performance. 

§  758.  Effect  of  notice  of  countermand.—  *  An  effort  has 
been  made  in  many  cases  by  the  purchaser  to  relieve  him- 
self from  the  contract  of  sale  before  the  time  fixed  for 
performance,  by  giving  notice  that  he  would  not  be 
ready  to  complete  the  agreement ;  and  in  these  cases  it 
has  been  insisted  that  the  damages  should  be  estimated 
as  at  the  time  of  giving  notice  ;  but  the  English  courts, 
justly  denying  the  right  of  either  party  to  rescind  the 
agreement,  have  adhered  to  the  day  of  the  breach  as  the 
period  for  estimating  the  damages.** 

It  was  held  in  Hochster  v.  De  la  Tour  (^)  that  if  upon^r/^P'; 
a  contract  for  the  future  delivery  of  goods  the  purchaser, 
before  the  time  for  delivery,  gives  notice  that  he  will  not 
accept  the  goods,  this  may  be  treated  by  the  seller  as  a 
breach  of  contract.  The  seller  is  not,  however,  obliged 
to  treat  it  as  such.  He  may  wait  until  the  time  for  de- 
livery, and  then,  upon  a  tender  of  the  goods  and  a  re- 
fusal to  accept  them,  bring  suit.  When  in  such  a  case  the 
value  of  the  goods  has  fallen  between  the  notice  and  the 
time  for  delivery,  the  purchaser  has  in  some  cases  claimed 
that  damages  should  have  been  assessed  as  of  the  time 
of  the  notice,  because  the  plaintiff  should  then  have  sold 
the  goods  in  the  market.  A  sufficient  answer  to  this 
contention,  however,  is  that  the  plaintiff  had  a  right  to 


(•)  36  la.  551. 
(")  2  E.  &  B.  678. 


§   75^-  EFFECT    OF    NOTICE    OF    COUNTERMAND.  46 1 

regard  the  contract  as  still  in  force  until  the  time  fixed 
for  performance,  and  on  a  familiar  principle,  that  the 
plaintiff  is  not  required  to  anticipate  wrong,  he  could 
not  be  called  upon  to  take  any  steps  to  avoid  loss  before 
breach  by  the  defendant. (") 

The  point  was  elaborately  discussed  by  the  Supreme 
Court  of  Illinois  in  the  case  of  Kadish  v.  Young.(^)  In 
that  case  appellees  sold  barley  to  appellants,  to  be  de- 
livered in  January.  The  purchasers  gave  notice  in  De- 
cember that  they  did  not  consider  themselves  bound  by 
the  contract,  and  would  not  comply  with  its  terms.  The 
sellers  tendered  the  barley  in  January.  It  was  held  that 
the  measure  of  damages  was  the  difference  between  the 
contract  price  and  the  market  price  at  the  time  of  tender. 
Scholfield,  J.,  said  :  (") 

"  Nothing  would  seem  to  be  plainer  than  that  while  the  con- 
tract is  still  subsisting  and  unbroken,  the  parties  can  only  be 
compelled  to  do  that  which  its  terms  require.  This  contract  im- 
posed no  duty  upon  appellees  to  make  other  contracts  for 
January  delivery,  or  to  sell  barley  in  December  to  protect  ap- 
pellants from  loss.  It  did  not  even  contemplate  that  appellees 
should  have  the  barley  ready  for  delivery  until  such  time  in 
January  as  they  should  elect.  If  appellees  had  then  the  barley  on 
hand,  and  had  acted  upon  appellants'  notice,  and  accepted  and 
treated  the  contract  as  then  broken,  it  would,  doubtless,  then 
have  been  their  duty  to  have  resold  the  barley  upon  the  market, 
precisely  as  they  did  in  January,  and  have  given  appellants  credit 
for  the  proceeds  of  the  sale  ;  but  it  is  obviously  absurd  to  as- 
sume that  it  could  have  been  appellees'  duty  to  have  sold  barley 
in  December  to  other  parties  which  it  was  their  duty  to  deliver 
to  appellants,  and  which  appellants  had  a  legal  right  to  accept 
in  January." 

The  appellants  cited  the  dictum  of  Keating,  J.,  in  the 


C)  §  224. 
C)  108  111.  170. 
C)  p.  183. 
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analogous  case  of  Roper  v.  Johnson, C")  "If  there  had 
been  any  fall  in  the  market,  or  any  other  circumstance 
calculated  to  diminish  the  loss,  it  would  be  for  the  de- 
fendant to  show  it";  and  the  words  of  Cockburn,  C.  J., 
in  Frost  v.  Knight, (^)  to  the  effect  that  the  damages 
are  subject  to  abatement  in  respect  of  any  circumstances 
which  would  entitle  him  to  a  reduction.  On  this  point 
the  court  said  i^) 

"It  is  enough  to  observe  in  answer  to  this,  that  in  both  Frost 
V.  Knight  and  Roper  v.  Johnson  the  notice  that  defendant  would 
not  comply  with  the  contract  was  accepted  and  acted  upon  by 
the  plaintiff  as  a  breach  of  the  contract  ;  and  so  what  was  said 
in  respect  of  the  duty  of  the  plaintiff  to  mitigate  damages  was 
said  with  reference  to  a  case  wherein  he  recognized  the  contract 
as  having  been  broken  by  the  notice  of  the  adverse  party,  and 
with  reference  to  what  was  to  be  done  by  him  upon  and  after 
the  recognition  of  that  breach,  and  hence  can  have  no  applica- 
tion here.  If  a  party  is  not  compelled  to  accept  the  declarations 
of  the  other  party  to  a  contract  that  he  will  not  perform  it,  as  a 
breach,  it  must  logically  follow  that  he  is  under  no  obligation  to 
regard  that  declaration  for  any  purpose,  for  the  theory  in  such 
case,  as  laid  down  by  Cockburn,  C.  J.,  in  Frost  v.  Knight,  is  : 
*  He  keeps  the  contract  alive  for  the  benefit  of  the  other  party  as 
well  as  his  own.  He  remains  subject  to  all  his  own  obligations 
and  liabilities  under  it,  and  enables  the  other  party  not  only  to 
complete  the  contract,  if  so  advised,  notwithstanding  his  previous 
repudiation  of  it,  but  also  to  take  advantage  of  any  supervening 
circumstance  which  would  justify  him  in  declining  to  com- 
plete it.' " 

*  In  an  action  of  assumpsit '  by  plaintifTao:ainst  defendant 
for  not  accepting  a  quantity  of  wheat  which  the  plaintiff, 
early  in  January,  1839,  contracted  to  sell  to  the  defendant, 
to  be  delivered  at  Birmingham,  as  soon  as  vessels  could  be 

'  Phillpotts  V.  Evans,  5  M.  «&  W.  475. 

(•)  L.  R.  8  C.  P.  167.  178. 
C)  L.  R.  7  Ex.  Ill,  113. 
(■)  P.  182. 
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obtained  for  the  carriao^e  thereof,  the  defendant  gave  notice, 
on  the  26th  of  January,  that  he  would  not  accept  the 
wheat  if  delivered — wheat  having  then  fallen  in  price.  It 
was  at  that  time  on  its  way  to  Birmingham,  and  on  its 
arrival  was  offered  to  the  defendant ;  but  he  refused  to 
take  it.  On  the  trial,  it  was  contended  that  the  measure 
of  damages  was  the  difference  between  the  contract  price 
and  the  price  on  the  26th  of  January,  when  notice  was 
given.  But  on  argument,  the  Exchequer  held  that  the 
true  rule  was  the  difference  between  the  contract  price  and 
that  on  the  day  when  it  was  offered  at  Birmingham  ;  and 
they  relied  on  the  case  of  Leigh  v.  Patterson.' 

So  in  another  case,'^  which  was  an  action  of  assumpsit 
for  not  accepting  certain  railway  shares,  the  contract  of 
sale  was  made  on  the  26th  of  August,  1840;  on  the  7th 
of  September,  the  defendant  refused  to  take  them.  On 
the  15th,  the  plaintiff  resold  the  shares  at  a  loss  of  ^161 
from  the  price  agreed  on  ;  and  the  jury,  under  the  charge 
of  the  judge,  found  a  verdict  for  this  amount.  The  de- 
fendant, on  a  motion  for  a  new  trial,  insisted  that  the 
damages  should  have  been  calculated  only  to  the  7th  of 
September,  w^hen  the  defendant  declared  off.  But  Alder- 
son,  B.,  said  :  "  The  damages  are  to  be  calculated  at  the 
difference  between  the  contract  price  and  the  price  to  be 
obtained  within  a  reasonable  time  after  the  breach  of  con- 
tract ;  and  it  was  for  the  jury  to  say  what  was  such  reason- 
able time." 

So  where  a  person  had  contracted  for  a  certain  quantity 
of  oil,  it  was  held,  that  in  an  action  for  not  accepting  and 
paying  for  the  oil,  the  proper  measure  of  damages  was  the 
difference  between  the  price  he  had  contracted  to  pay  for 
the  oil,  and  the  market  price  at  the  time  when  the  contract 

'  8  Taunt.  540.  Stewart  v.  Cauty,  8  M.  &  W.  160. 
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was  broken.'**  And  where,  by  the  terms  of  the  con- 
tract, the  goods  were  to  be  delivered  at  stated  periods,  but 
were  not  all  delivered  at  the  respective  times,  the  pur- 
chaser not  countermanding  them,  but  requesting  from 
time  to  time  that  the  supply  might  be  delayed,  and  finally 
refusing  to  accept  any  more ;  it  was  held,  that  damages 
might  be  given  for  the  whole  quantity  remaining  on  hand, 
though  consisting  in  part  of  quantities  which,  without 
being  actually  countermanded,  had,  by  desire  of  the  pur- 
chasers, been  kept  back  at  the  times  appointed  for  delivery  ; 
and  that  it  was  a  proper  direction  to  the  jury  to  give  such 
damages  as  would  leave  the  plaintiffs  in  the  same  situation 
as  if  the  defendants  had  fulfilled  their  contract.('')  Where, 
however,  the  contract  calls  for  the  manufacture  and  de- 
livery of  goods,  the  plaintiff,  after  noticelhat  the  defend- 
ant will  not  fulfil  his  contract,  cannot  go  on  manufactur- 
ing and  upon  tender  recover  the  whole  contract  priccC") 
The  same  question  may  arise  where  the  countermand 
is  by  the  vendor.  Thus  in  England,'*  in  an  action  to  re- 
cover damages  for  the  breach  of  a  contract,  by  which  the 
defendant  had  engaged  to  furnish  the  plaintiff  a  certain 
quantity  of  tallow  in  all  Dece7nbcr,  at  65^-.  per  cwt.,  the 
defendant  had  apprised  the  plaintiff,  on  the  ist  of  Octo- 
ber, that  he  could  not  execute  the  contract,  and  he  in- 
sisted that  the  difference  between  the  contract  price  (65.?.) 
and  that  of  the  first  of  October  (7l^.)  was  the  rule  of 
damages,  on  the  ground  that  the  plaintiff  could,  as  soon 
as  apprised  that  the  contract  would  not  be  executed,  have 
gone  into  the  market  and  supplied  himself  at  the  then 
rates.    The  plaintiff,  however,  insisted  that  be  was  entitled 

'  Boorman  v.  Nash,  9  B.  &  C.  145.         '■'  Leigh  v.  Paterson,  8  Taunt.  540. 


(»)  Cort  V.  Ambergate,  N.  &  B.  &  E.  J.  Ry.  Co.,  17  Q.  B.  127. 
('')  Tufts  71.   Lawrence,  77  Tex.  526;  the  general   rule  was  laid   down  in 
Clark  V.  Marsiglia,  i  Den.  317. 
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to  the  difference  between  the  contract  price  (65^-.)  and  the 
price  on  the  31st  December  (81^.),  that  being  the  last 
day  for  the  performance  of  the  contract ;  and  of  that  opin- 
ion was  the  court.  Park,  J.,  said  :  "  For  anything  that 
appears,  the  plaintiff  never  assented  to  rescind  the  con- 
tract, and  the  defendant  might  have  delivered  the  tallo\\f 
at  any  moment  up  to  the  31st  of  December;  and  the 
price  on  that  day  should  have  regulated  the  verdict  of  the 
jury."  ** 

The  result  of  these  cases  seems  to  be  that  a  counter-^ 
mand  by  either  party  does  not  change  the  time  at  which 
damages  are  to  be  estimated,  nor  affect  the  general  rule 
of  damages.  If  the  countermand  is  treated  as  a  breach, 
the  person  so  treating  it  acts  thereafter  under  the  rule  of 
avoidable  consequences ;  but  if  it  is  not  treated  as  a 
breach,  the  rule  of  avoidable  consequences  can  have  no 
application  before  the  time  fixed  for  performance. 

Warranty. 

§  759-  Warranties. — ^  We  come  next  to  the  subject 
of  warranties.  The  contract  of  sale  may  be  complied 
with  on  the  part  of  the  vendor,  so  far  that  delivery  may 
have  been  made,  but  the  article  may  still  not  satisfy  the 
warranties,  either  express  or  implied,  that  have  been  made 
at  the  time  of  sale ;  and  in  this  case  the  rule  of  dam- 
ages is  now  to  be  investigated.  We,  for  the  present, 
assume  that  no  fraud  enters  into  the  transaction,  inas- 
much as,  in  that  case,  we  shall  presently  see  different 
rules  apply  ;  and,  moreover,  it  transfers  the  subject  of 
compensation  in  a  great  degree  to  the  discretion  of  the 
jury.  It  will  be  noticed  that,  in  one  branch  of  the 
question  which  we  now  proceed  to  examine,  the  rights 
and  liabilities  of  the  parties  concerned  are  often  identi- 
cal with  those  of  principal  and  surety  ;  but  reserving  for 
Vol.  II. — 30 
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separate  inquiry  that  subject  in  its  more  extended  form, 
we  shall  confine  ourselves  at  present  to  the  examination 
of  warranties  as  contained  in  sales. 

In  cases  of  executory  contracts,  or  contracts  to  deliver 
a  specific  article,  if  on  delivery  they  prove  not  to  satisfy 
the  agreement,  the  plaintiff,  as  we  have  seen,  is  not 
bound  to  retain  the  articles,  but  he  may  return  them 
within  a  reasonable  time.  So  it  was  originally  held  in 
regard  to  chattels  sold  with  warranty,  that  if  they  did 
not  answer  the  agreement,  the  plaintiff  had  his  election 
of  two  remedies  :  he  might  either  return  the  article  and 
recover  the  price  paid  ;  or  he  might  sell  the  article  and 
recover  damages  in  an  action  on  the  warranty. (") 

The  better  opinion,  however,  seems  now  to  be,  that 
where  there  is  no  fraud  and  no  agreement  to  return,  the 
vendee  cannot,  at  his  own  option,  rescind  the  contract, 
but  has  only  an  action  on  the  warranty.'  So  in  New 
York,  it  has  been  said  in  a  case  of  simple  warranty, 
there  being  no  provision  in  the  contract  for  the  return  of 
the  articles,  that  the  title  to  the  property  becomes  vested 
in  the  vendee  as  soon  as  delivered,  and  he  can  only  re- 
cover for  the  difference  in  value  between  it  as  it  is  in  fact 
and  as  it  ought  to  have  been-C") 

This  fluctuation  of  judicial  opinion  has  produced  a 
corresponding  variety  of  decisions  as  to  the  measure  of 
relief.  It  seems  originally  to  have  been  held  that  the 
measure  of  damages  in  these  cases  was  the  difference  be- 
tween the  price  paid  and  the  actual  value  ;  but  it  is  now 
well  settled  that  the  rule  is  the  difference  between  the 
actual  value  and   the  value  that  the  article  would  have 

'  Freeman  v.  Clute,  3  Barb.  424. 


("•)  So   held   in   the  Special  Court   of  Appeals   of  Virginia.     Graham  v. 
P>arflin,  I  Patt.  &  H.  206. 

C)  Prentice  v.  Dike,  6  Duer  230  ;  Pritchard  v.  Fox,  4  Jones  L.  140. 
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possessed  if  it  had  conformed  to  the  warranty,  the  price 
paid  being  mere  evidence  of  that  value.** 

§  760.  Cases  allowing  difference  between  price  and  actual 
value. — *  In  an  early  case,'  Mr.  J.  Duller,  discussing  the 
question  whether  an  action  for  money  had  and  received 
would  lie  on  an  executed  contract,  said :  "  In  a  late  case 
before  me,  on  a  warranty  of  a  pair  of  horses  to  Dr.  Comp- 
ton,  that  they  were  five  years  old  when  in  fact  they  turned 
out  to  be  only  four,  I  held  that,  as  the  plaintiff  had  not 
1^4^  rescinded  the  contract,  he  could  only  recover  damages ; 
an^then  the  question  was,  what  was  the  difference  of  the 
value  of  horses  of  four  or  five  years  old." 

In  a  subsequent  case,'  it  was  insisted  that  the  plaintiff 
should  have  returned  the  animal  which  had  been  war- 
ranted sound.  But  it  was  held  by  all  the  judges  that 
neither  such  return  nor  notice  of  the  unsoundness  was 
necessary  to  enable  the  plaintiff  to  maintain  his  action 
for  the  damages  sustained.  In  another  case,'  an  action 
being  brought  on  the  warranty  of  a  horse  sold  by  the 
defendant  to  the  plaintiff  for  ;2^20,  the  warranty  and  the 
unsoundness  being  proved,  the  jury  was  directed  that  if 
the  horse  was  kept,  the  verdict  ought  to  be  for  the  differ- 
e7tce  betweeii  the  value  and  the  price  paid.  The  jury, 
however,  contrary  to  this  direction,  found  for  the  plain- 
tiff ^30  10^. ;  ;^20  for  the  horse,  and  lo  guineas  for  its 
keep.  The  defendant  moved  for  a  new  trial ;  and  the 
verdict  was  reduced  to  ;^20,  the  plaintiff  undertaking  to 
deliver  back  the  horse,/^^^  of  any  expense  for  its  keep.'^'^ 

In  a  few  jurisdictions  this  rule,  making  the  difference 
between  the  price  paid  and  the  value  of  the  thing  with 
the  defect,  has  been  adopted.(*)     But  where  the  consid- 

'  Towers  v.  Barrett,  i  T.  R.  133.  ^  Caswell  v.  Coare,  i  Taunt.  566.''   .^ 

"  Fielder  v.  Starkin,  i  H.  Bl.  17. 


C)  Morgan  v.  Ryerson,  20  111.  343;  Crabtree  v,  Kile,  21  III.   180;  Wallace 
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eration  is  not  a  fixed  price,  as  where  one  horse  is  ex- 
changed for  another,  the  rule,  even  in  these  jurisdic- 
tions, is  the  difference  between  the  sound  and  unsound 
value.  (■*)  These  cases  proceed  upon  the  ground  that 
when  the  price  paid  is  more  or  less  than  the  sound 
value,  the  party  having  the  best  of  the  bargain  ought 
not  to  be  deprived  of  the  benefit  of  it.  If  the  pur- 
chaser agreed  to  pay  an  extravagant  price,  there  is  no 
reason,  it  is  said,  in  the  absence  of  fraud  in  the  seller, 
why  he  should  not  be  held  to  it ;  nor  if  a  low  one,  why 
he  should  lose  the  advantage  of  his  shrewd  bargain.  In  the 
case  of  Woodworth  v.  Woodburn,(^)  the  rule  making  the 
value  as  warranted  instead  of  the  price  agreed,  the  stand- 
ard by  the  departure  from  which  the  damages  are  meas- 
ured, is  assumed  to  be  right,  though  the  decision  is  placed 
on  another  ground. 

§  761,  Between  value  as  warranted  and  actual  value. — 
The  rule  laid  down  in  the  preceding  cases  is  not  the  law 
in  most  jurisdictions.  In  another  English  case,'  in  an  ac- 
tion of  assumpsit  on  a  warranty  of  soundness  in  a  horse, 
Lord  Eldon  spoke  of  the  difference  between  the  value  of 
the  article  warranted  and  its  actual  value  when  sold,  as  the 
measure  of  damages ;  but  the  case  did  not  turn  on  this  point. 
Later,  however,  the  precise  subject  was  considered,  and  this 
rule  finally  adopted  in  another  *  action  brought  for  the 
breach  of  a  warranty.'  The  plaintiff  had  bought  a  horse  of 
the  defendant  for  ;^45,  warranted   sound.     The  plaintiff 

'  Curtis  V.  Hannay,  3  Esp.  82.  ^  Clare  -'.  Maynard,  7  C.  «&  P.  74 r. 


V.  Wren,  32  111.  146;  Callendar  I.  &  W.  Co.  v.  Badger,  30  111.  App.  314; 
Courtney  2/.  Bosvvell,  65  Mo.  196;  Bumpz/.  Cooper,  23  Pac.  Rep.  806  (Ore.) ; 
Mooers  v.  Gooderliam,  14  Ont.  451. 

(")  Wallace  v.  Wren,  32  111.  146. 

C")  20  111.  184.  This  case,  it  may  be  observed,  was  decided  at  the  same 
term  of  the  court  (April,  1858)  with  that  of  Morgan  v.  Ryerson,  above  cited. 
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had  sold  the  horse  with  warranty  to  one  Collins  for  £5^  ; 
Collins  returned  the  horse  as  unsound ;  and  the  plaintiff 
was  obliged  to  repay  the  ;^55,and  the  animal  was  sold  for 
j(^iy  i^s.  The  plaintiff  claimed  the  difference  between 
that  sum  and  ^45,  the  price  paid ;  the  expense  of  bring- 
ing the  horse  to  London ;  his  keep  from  the  time  of  pur- 
chase to  the  sale  as  unsound;  the  ^10  paid  to  Collins; 
;^i  15^-.  for  an  examination  at  the  veterinary  college  ;  and 
£1  i^s.  for  opinion  of  counsel.  Lord  Denman,  C.  J.,  at 
the  trial  of  the  cause,  said :  "  As  the  warranty  and  the 
unsoundness  are  admitted  on  the  record,  the  only  ques- 
tion is  the  amount  of  the  damages.  I  am  of  opinion  that 
the  amount  of  damages  is  what  the  horse  would  de  worth 
if  sound,  deducting  the  price  it  sold  for  after  the  dis- 
covery of  the  unsoundness ;  and  I  think  the  price  at 
which  it  was  sold  to  the  plaintiff  is  not  conclusive  as  to 
its  value,  though  I  think  it  very  strong  evidence.  The  fair 
value  of  the  horse,  if  sound,  is  the  measure  of  the  dam- 
ages ;  and  the  sum  the  plaintiff  gave  is  only  the  evidence 
of  the  value."  He  refused  to  allow  the  ^10  paid  Col- 
lins, because  there  was  no  evidence  that  the  horse  was 
worth  more  than  the  plaintiff  gave  for  it.  The  expense 
of  bringing  the  horse  to  London,  and  of  keeping  him 
there  also,  was  allowed.  The  court  was  moved  for  a  new 
trial  as  to  the  ^10  paid  Collins;  but  they  refused  to  dis- 
turb the  verdict,  saying  that  this  claim  in  substance 
amounted  to  a  claim  of  compensation  for  the  loss  of  a 
good  bargain,  which  could  not  be  allowed  as  daraas^es  in 
such  an  action.'  ('') 


'  From  the  report  of  this  case  in  the  allowed  as  expenses,  if  not  as  profit. 

King's  Bench,  6  A.  &  E.  519,  it  appears  But  to  rover  this,  the  court  said  there 

that  a  question  arose  as  to    the  suffi-  was  no  adequate  allegation.     See  also 

ciency  of  the  declaration.     The  plain-  Cox  v.  Walker,  in  notes  to  this  case, 
tiff    insisted    that   the   ;^io   should    be 


(^)  Ace.  Burton  v.  Young,  5  Harr.  233  ;  Muller  v.  Eno,  14  N.  Y.  597. 
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*  In  a  case  in  New  York/  assumpsit  was  brought  on 
a  warranty  that  1 20  barrels  of  flour  were  superfine  flour, 
of  good  quality.  The  price  paid  was  $9.50  per  barrel;  60 
barrels  were  defective.  The  defendant's  counsel  insisted 
that  the  measure  of  damages  was  the  difference  in  value 
between  the  60  barrels  when  sold  and  the  value  of  super- 
fine flour ;  but  Willard,  C.  J.,  held  at  the  trial  that  the 
plaintiff's  were  entitled  to  recover  back  the  balance  of  the 
whole  purchase-money  paid  for  the  60  barrels,  with  inter- 
est, crediting  the  amount  realized  by  them  from  their  sale 
at  auction.  On  a  motion  for  a  new  trial,  Cowen,  J.,  said  : 
"  Regarding  this  case  as  one  of  simple  warranty  without 
fraud,  the  measure  of  damages  adopted  at  the  trial  was 
wrong.  It  should  have  been  the  difference  between  the 
value  of  the  sixty  barrels  at  the  time  of  the  sale  consid- 
ered as  good  superfine  flour,  and  the  value  of  the  inferior 
article  sold.  The  purchaser  is  entitled  to  have  the  article 
made  equal  in  quality  to  what  the  warranty  assured  it  to 
be."     A  new  trial  was  granted. 

The  question  has  been  still  more  distinctly  decided  by 
the  same  court  in  another  case.'  ('')  Gruman  sued  Gary 
on  a  warranty  of  soundness  in  a  horse ;  the  price  paid 
was  $90,  and  the  breach  was  a  disease  of  the  eyes.  The 
defendant  insisted  that  the  proper  measure  of  damages 
was  the  difference  between  the  real  value  of  the  horse,  if 
sound,  and  his  value  with  the  defect  complained  of.  The 
court  below,  however,  decided  that  the  measure  of  dam- 
ages was  the  difference  between  the  price  paid  and  the 
value  with  the  defect.  A  verdict  being  found  in  con- 
formity to  this  charge,  on  exception  and  writ  of  error,  it 
was  said  by  the  Supreme  Court : 

'  Voorhees  v.  Earl,  2  Hill  288,  291.  '^  Cary   v.   Gruman,  4   Hill  625,  per 

Cowen,  J. 


(■)  Ace.  Comstock  v.  Hutchinson,  10  Barb.  211. 
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"  The  court  below  erred  in  laying  down  the  rule  of  damages. 
The  warranty  cannot  be  satisfied,  except  by  paying  to  the  vendee 
such  sum  as,  together  with  the  cash  value  of  the  defective  arti- 
cle, shall  amount  to  what  it  would  have  been  worth  if  the  defect 

had  not  existed The  rule,  undoubtedly,  is,  that  the  agreed 

price  is  strong  evidence  of  the  actual  value  ;  and  this  should 
never  be  departed  from  unless  it  be  clear  that  such  value  was 

more  or  less  than  the  sum  at  which  the  parties  fixed  it 

It  is  impossible  to  say,  nor  have  we  the  right  to  inquire,  whether 
the  real  value  of  the  horse  in  question,  supposing  him  to  have 
been  sound,  would  have  turned  out  to  be  more  or  less  than  the 
$90  paid.  Suppose  the  jury  thought,  with  one  witness  whom 
the  court  allowed  to  state  such  value  for  another  purpose,  that 
it  was  not  more  than  $80,  the  plaintiff  then  recovered  ten  dollars, 
not  on  account  of  the  defect,  but  because  he  had  been  deficient 
in  care  or  sound  judgment  as  a  purchaser.  On  the  other  hand, 
had  the  horse  been  actually  worth  $100,  the  defendant  would 
have  been  relieved  from  the  payment  of  the  ten  dollars,  because 
he  had  made  a  mistake  of  value  against  himself.  The  cause 
might  thus  have  turned  on  a  question  entirely  collateral  to  the 
truth  of  the  warranty." 

And  a  new  trial  was  granted.**  *Mr.  Chancellor  Kent  ^ 
seems  to  prefer  the  rule  as  laid  down  in  Curtis  v.  Han- 
nay,  cited  above,  on  the  ground  of  its  being  in  harmony 
with  the  measure  of  damages  on  the  covenant  of  war- 
ranty in  the  sale  of  land.  But  it  is  proper  to  notice  that 
the  doctrine  settled  is  in  analogy  to  the  principle  in  an- 
other class  of  cases.  It  has  been  laid  down  as  a  general 
rule,'  in  regard  to  actions  for  non-performance  of  con- 
tracts (other  than  conveyances  of  lands),  that  the  party 
ready  to  perform  may  recover  damages  to  the  extent  of 
his  injury,  and  that  the  price  agreed  to  be  paid  on  actual 
performance  is  not  the  measure  of  damages.  This  also 
seems  the  rule  in  Pennsylvania,  where  in  the  case  of  sale 
by  sample,  in  an  action  on  the  implied  representation  or 

'  2  Com,  480,  in  notes.  '  Shannon   v.   Comstock,  21  Wend. 

457- 
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warranty,  the  measure  is  held  to  be  the  difference  between 
the  value  of  the  articles  delivered  and  the  commodity 
sold.'  (^)  ** 

§  762.  The  latter  the  general  rule. — *  From  these  cases 
the  result  is,  that  in  an  action  brought  on  a  war- 
ranty, the  true  measure  of  damages  is  the  difference  be- 
tween the  value  which  the  thing  sold  would  have  had  at 
the  time  of  the  sale,  if  it  had  been  sound  or  correspond- 
ing to  the  warranty,  and  its  actual  value  with  the  defect.** 
And  such  is  now  the  almost  universally  recognized 
rule.(**)     The  rule  is  the  same  whether  the  suit  is  brought 

^  Borrekins  v.  Bevan,  3  Rawle  23. 


(*)  Murry  v.  Meredith,  25  Ark.  164  ;  Roberts  v.  Carter,  28  Barb.  462. 

0")  Marshall  v.  Wood,  16  Ala.  806;  Worthy  v.  Patterson,  20  Ala.  172; 
Davis  V.  Dickey,  23  Ala.  848  ;  Foster  v.  Rodgers,  27  Ala.  602  ;  Herring  v. 
Skag-gs,  62  Ala.  180;  Tatum  v.  Mohr,  21  Ark.  349;  Murry  ^'.  Meredith,  25 
Ark.  164  ;  Hughes  v.  Bray,  60  Cal.  284  ;  McLennan  v.  Ohmen,  75  Cal.  558  ; 
Smith  V.  Mayer,  3  Col.  207  ;  Murray  7/.  Jennings,  42  Conn.  9  ;  Clark  v.  Neuf- 
ville,  46  Ga.  261  ;  Atkins  v.  Cobb,  56  Ga.  86  ;  Van  Winkle  v.  Wilkins,  81  Ga. 
93  ;  McClure  v.  Williams,  65  111.  390;  Wilson  v.  King,  83  111.  232  ;  Carpen- 
ter V.  First  Nat.  Bank,  119  111.  352  ;  Street  v.  Chapman,  29  Ind.  142  ;  Fer- 
guson V.  Hosier,  58  Ind.  438;  Means  v.  Means,  88  Ind.  196;  Hege  J/.  New- 
som,  96  Ind.  426;  Blacker  v.  Slown,  114  Ind.  322  ;  Johnson  v.  Culver,  116 
Ind.  278  ;  Lacey  v.  Straughan,  11  la.  258  ;  McCormick  ?'.  Vanatta,  43  la. 
389;  Jackson  v.  Mott,  76  la.  263  ;  Weybrich'z/.  Harris,  31  Kas.  92  ;  Wheeler 
&  W.  M.  Co.  V.  Thompson,  33  Kas.  491 ;  Slaughter  v.  M'Rae,  3  La.  Ann.  455; 
Foster  v.  Baer,  7  La.  Ann.  613;  Thoms  ?'.  Dingley,  70  Me.  100;  Lane?'. 
Lantz,  27  Md.  211;  Horn  v.  Buck,  48  Md.  358  ;  Reggio  v.  Braggiotti,  7  Cush. 
166  ;  Tuttle  V.  Brown,  4  Gray  457  ;  Whitmore  v.  South  Boston  Iron  Co.,  2 
All.  52  ;  Morse  v.  Brackett,  98  Mass.  205;  Case  v.  Stevens,  137  Mass.  551 ; 
Deutsch  V.  Pratt,  149  Mass.  415  ;  White  v.  Brockway,  40  Mich.  209;  Minne- 
sota H.  W,  V.  Bonnallie,  29  Minn.  373  ;  Merrick  v.  Wiltse,  37  Minn.  41  ; 
Smith  V.  Steinkamper,  16  Mo.  150;  Stearns  7,'.  McCullough,  18  Mo.  411  ; 
Holmes  t/.  Boydston,  i  Neb.  346;  Birdsall  ?'.  Carter,  11  Neb.  143;  Perrine  z'. 
Serrell,  30  N.  J.  L.  454  ;  Muller  v.  Eno,  14  N.  Y.  597  ;  Conor  %>.  Dempsey, 
49  N.  Y.  665;  Sharon  7>.  Mosher,  17  Barb,  518  ;  Roberts  v.  Carter,  28  Barb. 
462  ;  Rich  V.  Smith,  34  Hun  136  ;  Hunt  v.  Van  Deusen,42  Hun  392  ;  Sprout 
V.  Newton,  48  Hun  209  ;  Fales  v.  McKeon,  2  Hilt.  53  ;  Beresford  v.  McCune, 
I  Cin.  Sup.  Ct.  50;  Seigvvorth  v.  Lcffei,  76  Pa.  476  ;  Frcyman  v.  Knecht,  78 
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by  the  vendee,  or  an  assignee  holding  his  right  of  ac- 
tion.C)  So  the  damages  for  breach  of  warranty  that 
cows  are  with  calf,  are  measured  by  the  difference  between 
their  value  in  that  condition  and  in  the  condition  they 
in  fact  are  in.(^)  In  the  English  Common  Pleas  it  was 
held  that  payment  in  advance  did  not  affect  the  rule  in 
such  a  case.  The  measure  is  the  difference  at  the  time 
of  the  delivery  between  the  value  of  goods  of  the 
quality  contracted  for  and  that  of  those  delivered,  pro- 
vided the  goods  can  then  be  resold.  Where  there  is 
a  necessary  or  reasonable  delay  in  the  resale,  the  differ- 
ence is  to  be  computed  on  the  day  of  the  resale.  (°) 
The  law  of  Louisiana  imposes  on  the  seller  the  obli- 
gation of  warranting  the  thing  sold  against  its  hidden 
defects,  which  are  those  which  could  not  be  discovered 
by  simple  inspection  ;  and  the  purchaser  may  retain  the 
thing  sold,  and  have  an  action  for  the  reduction  of  the 
price  by  reason  of  the  difference  in  value  between  the 
thing  as  warranted  and  as  it  was  in  fact.  But  such  a  part 
of  the  price  only  as  will  indemnify  the  vendee  for  the 
difference  between  the  value  of  the  thing  as  warranted 
and  the  thing  actually  sold,  together  with  the  expenses 
incurred  on  the  thing  after  deducting  its  fruits,  can  be 
recovered.  (**) 

Where  the  goods  were  to  be  shipped  abroad,  which 

Pa.  141;  Garrett  v.  Stuart,  i  McCord  514;  Rose  v.  Beatie,  2  N.  &  McC.  538; 
Verdier  7/.  Trovvell,  6  Rich.  L.  166 ;  McGavock  v.  Wood,  i  Sneed  181  ;  Smith 
V.  Cozart,  2  Head  526;  Wright  v.  Davenport,  44  Tex.  164;  Stark  v.  Alford, 
49  Tex.  260;  Routh  v.  Caron,  64  Tex.  289;  Woodward  v.  Thacher,  2x  Vt. 
580;  Thornton  v.  Thompson,  4  Gratt.  121  ;  Eastern  Ice  Co.  v.  King-,  86 
Va.  97  ;  Merrill  v.  Nightingale,  39  Wis.  247  ;  Aultman  &  T.  Co.  v.  Hether- 
ington,  42  Wis.  622  ;  Osborne  ?'.  McQueen,  67  Wis.  392. 

(■')  Sweet  V.  Bradley,  24  Barb.  549. 

(^)  Richardson  v.  Mason,  53  Barb.  601. 

O  Loder  v.  Kekule,  3  C.  B.  N.  S.  128. 

(')  Bulkley  v.  Honold,  19  How.  390. 
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fact  was  known  to  the  vendor,  and  the  defect  could  not 
be  discovered  till  they  reached  their  destination,  it  was 
held  that  the  measure  of  damages  was  the  difference  be- 
tween the  marketable  value  of  the  article  contracted  for 
on  the  day  of  arrival  and  the  price  realized  by  a  sale  of 
the  article  received,  together  with  expenses  of  sale.('') 
And  where  the  goods  were  sold  abroad  before  the  breach 
of  warranty  was  discovered,  and  the  plaintiff  was  com- 
pelled to  take  them  back  on  account  of  the  defect,  and 
sold  them  again  at  a  low^er  price,  he  was  allowed  to  re- 
cover the  difference  between  the  prices  realized  at  the 
two  sales.  C*) 

Upon  breach  of  contract  of  warranty  of  quality  of  to- 
bacco sold,  the  purchaser  gave  notice  to  the  seller  that 
he  would  not  accept  it  ;  the  seller  not  receiving  it  back, 
the  purchaser  on  notice  sold  it  at  auction.  It  was  held 
that  the  price  received  at  auction  could  be  shown. C') 
Danforth,  J.,  said  :  "  It  was  for  the  plaintiffs  to  show  the 
market  value  of  the  tobacco  delivered  by  the  defendants. 
For  that  purpose  a  sale  at  auction  was  properly  resorted 
to,  and  its  result  was  some  evidence  of  the  fact  in  ques- 
tion, not  conclusive,  but  quite  satisfactory  in  the  absence 
of  explanation  or  testimony  from  the  defendants." 

It  results  from  the  general  rule,  that  it  is  erroneous 
in  an  action  on  a  note  given  for  the  price  of  a  chattel 
for  the  court  to  charge  the  jury  that,  although  they 
should  find  the  covenant  to  have  been  broken,  if  at 
the  time  of  the  sale  the  chattel  in  its  unsound  state  was 
worth  the  price  for  which  it  was  sold,  the  defendant 
had  sustained  no  damage.(*')     Nor  is  the  rule  affected 


(")  Camden  C.  O.  Co.  v.  Schlens,  59  Md.  31. 
('■)  Rose  V.  Beatie,  2  N.  &  McC.  538. 
(')  Bachz/.  Levy,  loi  N.  Y.  511,  515. 
('')  Hook  V.  Stovall,  26  Ga.  704. 
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by  proof  that  the  purchaser  afterwards  sold  the  property 
for  as  much  as  and  more  than  he  paid  for  it.(")  Where 
the  property  at  the  time  of  the  sale  had  no  market 
value,  and  it  is  impossible  to  get  at  its  real  value  at 
that  time  if  it  had  been  as  warranted,  the  price  paid 
may  be  taken  to  represent  that  value.  ('')  And  it  is 
sometimes  said  generally  that  the  price  at  which  the 
property  was  sold  is  evidence  of  its  value  at  that  time 
if  as  warranted. ('')  Where,  in  an  action  for  damages  for 
a  breach  of  warranty,  the  consideration  given  for  the 
warranted  article  consisted  in  another  article  which  was 
exchanged  for  it,  evidence  of  the  value  of  the  exchanged 
property  will  be  allowed,  as  tending  to  show  what  the 
value  of  the  other  would  have  been  if  it  had  corre- 
sponded with  the  warranty.  C^)  The  price  realized  on  a 
second  sale  is  admissible  as  one  mode  of  determining  the 
value.  (*") 

*  Where  fraud  intervenes,  as  we  shall  presently  see, 
the  contract  can  be  rescinded,  the  thing  returned,  and    ^  ,^'^z 
the  price  paid  recovered  back,  or  the  party  defrauded    / 
may  stand  to  the  bargain  and  recover  damages  for  the 
fraud.^O** 

§  763.  Warranty  of  quantity  or  value. — *  There  is  some- 
times a  warranty  of  quantity,  either  expressed  or  implied  ; 
and  in  that  case  the  purchaser  is  entitled  to  have  the  article 

'  Campbell  t.   Fleming,   i   A.   &   E.     Hill   234,  where   the  doctrine  is   con- 
40  ;  2    Kent  Com.   480  ;   Voorhees   v.     sidered  at  length  in  a  learned  note. 
Earl,  2   Hill   288;    Putnam  v.  Wise,  i 


(■'')  Atkins  V.  Cobb,  56  Ga.  86  ;  Brown  v.  Bigelow,  10  All.  242  ;  Hunt  v. 
Van  Deusen,  42  Hun  392. 

C)  South  C.  &  C.  S.  Ry.  Co.  v.  Gest,  34  Fed.  Rep.  628. 

(')  Thornton  v.  Thompson,  4  Gratt.  121. 

('')  Chaplin  v.  Warner,  23  Wis.  448.  So  in  the  analogous  action  for  deceit: 
Fisk  7'.  Hicks,  31  N.  H.  535. 

('')  Foster  7A  Rodgers,  27  Ala.  602;  Reggio  v.  Braggiotti,  7  Cush.  166. 

(0  Sharon  v.  Mosher,  17  Barb.  518. 
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made  equal  in  quantity  to  what  the  warranty  declared  it 
to  be.''^*  So,  again,  there  may  be  a  warranty  that  the 
thing  sold  shall,  without  reference  to  its  intrinsic  quality 
or  value,  be  worth  a  certain  price  or  have  a  certain  value 
in  the  market  within  a  specified  time.  In  a  late  case  in 
Massachusetts  the  defendant  had  sold  the  plaintiff  twenty 
shares  of  the  stock  of  an  express  company,  with  a  war- 
ranty that  it  should  be  "worth  $700  market  value,  with- 
in one  year."  The  highest  price  reached  by  the  stock  dur- 
ing the  year  was  $500.  At  the  end  of  the  year  its  market 
value  was  $330.  The  plaintiff  insisted  that  the  measure 
of  damages  was  the  difference  between  $330  and  $700. 
But  the  defendant  contended  he  was  only  liable  to  pay 
the  difference  between  $500  and  $700,  and  the  court 
so  held.('')  So  where  the  defendant  guaranteed  to  sell 
bonds  for  the  plaintiff  at  a  certain  price  and  time,  the 
measure  of  damages  is  the  difference  between  the  price 
received  and  that  guaranteed.  (^) 

§  764.  Avoidable  consequences. — The  rule  of  avoidable 
consequences  applies  here  as  elsewhere,  and  if  the  defect 
can  be  remedied,  the  cost  of  so  doing  is  the  measure  of 
damages.  (*")  One  had  sold  another  for  the  price  of 
good  pork,  well  packed  in  good  barrels,  a  quantity  of 
pork  in  barrels  with  a  warranty  that  the  barrels  would 
not  leak.  After  the  barrels  had  been  properly  stowed 
by  the  vendee,  he  found  that  a  part  of  them  were 
leaky,  and  the  brine  had  in  consequence  escaped.     He, 

'  Voorhees  v.  Earl,  2  Hill  288;  Hargous  v.  Ablon,  3  Denio  406. 

(")  Woodward  v.  Powers,  105  Mass.  108. 

('')  Plumb  t/.  Campbell,  129  III.  loi. 

(')  Benjamin  v.  Hillard,  23  How.  149;  Marsh  v.  McPherson,  105  U.  S. 
709  ;  Snow  7/.  .Schomacker  Mfg.  Co.,  69  Ala.  lii  ;  Leathers  v.  Sweeney,  41 
La.  Ann.  287  ;  Whitehead  &  A.  M.  Co.  v.  Ryder,  139  Mass.  366;  Kimball  & 
A.  M.  Co.  V.  Vroman,  35  Mich.  310;  Wyckoff  v.  Horan,  39  Minn.  429; 
M'Mulien  v.  Williams,  5  Ont.  App.  518. 
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thereupon,  under  the  advice  of  some  experts,  filled  up 
the  barrels  with  new  brine,  in  good  faith,  intending 
and  expecting  thereby  to  preserve  the  pork  ;  but  the 
barrels  continuing  to  leak,  a  portion  of  them  were  either 
wholly  spoiled  or  deteriorated  to  an  extent  exceeding 
the  balance  due  for  the  pork.  The  vendee  did  not  notify 
the  vendor  of  the  leaking  of  the  barrels,  nor  offer  to^Te- 
turn  the  imperilled  pork,  nor  did  he  repack  the  pork  in 
new  barrels,  which  it  appeared  it  was  customary  and 
necessary  to  do  under  such  circumstances.  Whether  the 
vendee,  in  fact,  knew  of  this  custom  or  necessity  did  not 
appear.  Both  parties  were  free  from  fraud.  In  an  ac- 
tion by  the  vendor  for  the  unpaid  balance  of  the  pur- 
chase-money, it  was  held  that  the  vendee  was  entitled  to 
no  deduction  on  account  of  the  loss  of  the  pork,  but  only 
to  what  it  would  have  cost  to  procure  new  barrels  in  lieu 
of  the  old  ones  and  repack  the  pork  therein.  (^)  Even 
where  a  plaintiff  gives  notice  of  a  special  object  in  pur- 
chasing an  article,  he  cannot  recover  damages  suffered  by 
continuing  to  use  it  when  he  discovers  its  defects. (^)  So 
the  plaintiff  is  not  allowed  to  recover  the  rental  value  of 
a  distillery  where  he  is  prevented  from  using  it  by  a 
defect  in  a  pump  which  he  knew  to  be  defective  when 
he  placed  it  in  the  well.  He  is  confined  to  the  difference 
in  value  per  day  between  what  the  pump  would  have 
been  worth  had  it  been  as  warranted,  and  what  it  was 
actually  worth.  (*=)  The  plaintiff  should  have  protected 
himself  from  loss. 

§  765.  Consequential  damages.—*  The  rights  of  the  par- 
ties in  a  case  of  warranty  are  not,  however,  always  presented 
in  the  simple  form  that  we  have  just  been  considering. 


(*)  Hitchcock  V.  Hunt,  28  Conn.  343. 

0")  Draper  v.  Sweet,  66  Barb.  145, 

C)  Nye  V.  Iowa  C.  A.  Works,  51  la.  129. 
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The  vendee,  in  some  instances,  confiding  in  the  warranty, 
is  subjected  to  indirect  or  consequential  loss.  And  the 
recovery  of  such  consequential  loss  will  depend  on  the 
general  principles  which  we  have  heretofore  examined. 
So  where  a  slave  was  sold  with  warranty  of  soundness, 
and  two  months  afterwards  received  a  gunshot  wound 
and  died,  and  it  was  proved  that  he  had  labored  under 
a  chronic  affection  of  the  lungs  at  the  time  of  the  sale, 
and  but  for  that  disease  the  wound  would  not  have  proved 
mortal ;  it  was  held,  notwithstanding,  that  the  vendor  was 
liable  only  for  the  diminution  of  his  value  at  the  time  of 
the  sale  in  consequence  of  the  disease,  and  not  for  the 
combined  consequences  of  the  wound  and  the  disease.^** 
In  Randall  v.  Newson,(^)  the  plaintiff  had  bought  of  the 
defendant  a  pole  for  his  carriage.  In  driving,  the  horses 
swerved  and  the  pole  broke  short  off  at  the  carriage.  The 
horses  became  restive  and  were  injured.  The  court 
below  had  refused  to  allow  damages  for  this  injury.  In 
Banc  this  was  held  to  be  error,  the  court  saying :  "  We 
/  think  that  a  question  should  have  been  left  to  the  jury 
c^^N  similar  to  that  which  was  left  in  Smith  v.  Green,(^)  namely, 
whether  the  injury  to  the  horses  was  or  was  not  a  natural 
consequence  of  the  defect  in  the  pole."  In  Zuller  v. 
Rogers  (*")  it  was  held  that  for  breach  of  warranty  of  the 
soundness  of  a  canal-boat,  the  plaintiff  was  liable  not  only 
for  the  difference  in  value,  but  also  for  special  damages 
sustained  by  reason  of  delays,  loss  of  time,  and  other  injury 
suffered  unavoidably  on  the  first  trip  before  the  defects 
were  discovered.  Where  plaintiff  was  to  take  care  of 
sheep  for  half  the  w^ool  and  half  the  lambs,  defendant 

'  Marshall  v.  Gantt,  15  Ala.  6S2. 


(»)  2  Q.  B.  D.  102,  III. 

C')  I  C.  P.  D.  92  ;  cited  infra,  %  769. 

C)  7  Hun  540. 
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falsely  representing  that  they  were  in  good  condition,  and 
many  died  from  disease,  the  measure  of  damages  was  held 
to  be  the  cost  of  taking  care  of  them  and  the  value  of  the 
time  spent,  less  the  profits  made  under  the  contract.  (*) 
Where  a  boiler,  warranted  sound,  exploded  and  injured 
the  plaintiffs  mill,  it  was  held  that  the  rental  value  of  the 
mill  during  the  necessary  repairs  might  be  recovered. (^) 
Where  white-lead  had  been  spilled  on  the  defendant's  hay, 
and  he  had  partially  separated  the  poisoned  hay  from  the 
rest,  and  wrongly  supposed  he  had  done  so  completely, 
and  under  this  impression  sold  some  of  the  remaining  hay 
to  the  plaintiff,  and  the  plaintilTs  cow  died  from  eating 
the  hay,  it  was  held  that  the  defendant  was  liable,  and  that 
the  rule  of  damages  was  the  value  of  the  covv.('') 

We  proceed  to  consider  some  of  the  more  common  in- 
stances of  the  allowance  of  consequential  damages. 

§  766.  Upon  warranty  of  fitness  for  a  purpose. — Where  an 
article  is  warranted  fit  for  a  particular  purpose,  the  pur- 
chaser can  recover  the  damages  caused  by  an  attempt  to 
use  it  for  that  purpose.('^)  This  sometimes  gives  a 
larger  measure  of  recovery  than  would  be  allowed  under 
the  ordinary  rule.  Where  the  chattel  sold  has  different 
values,  according  to  the  use  for  which  it  is  intended,  the 
value  which  measures  the  damage  is  that  which  the  ven- 
dor represented  it  to  have  with  reference  to  the  purpose 
to  which  he  knew  it  was  to  be  applied  by  the  vendee.  So 
where  oxen  purchased  for  work,  and  represented  sound, 


(")  Parker  v.  Marquis,  64  Mo.  38. 

^)  Sinker  z/.  Kidder,  123  Ind.  528. 

('=)  French  v.  Vining,  102  Mass.  132  ;  ace.  Wilson  v.  Dunville,  6  L.  R.  Ir. 
210. 

("J)  McLennan  v.  Ohmen,  75  Cal.  558  ;  Fox  v.  Stockton  C.  H.  &  A.  Works, 
83  Cal.  333  ;  Cochran  v.  Jones,  11  S.  E.  Rep.  811  (Ga.).  This  rule  has  been 
held  not  to  authorize  a  recovery  of  the  value  of  goods  stolen  from  a  safe  war- 
ranted burglar-proof;  Herring  v.  Skaggs,  62  Ala.  180. 
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proved  unsound,  and  by  reason  of  the  unsoundness  were 
worth  ten  dollars  less  for  beef  and  twenty-five  dollars  for 
work,  the  larger  sum  was  held  to  be  the  measure.  ('')  And 
where  oxen  sold  were  warranted  easily  yoked  by  an  old 
man,  and  were  not,  the  measure  of  damages  is  the  dif- 
erence  between  the  value  of  oxen  as  warranted  and  the 
value  of  the  oxen  sold.C')  So  where  a  refrigerator  was 
warranted  to  keep  chickens  frozen  for  market,  the  meas- 
ure of  damages  was  the  diminished  value  of  the  refrig- 
erator, and  the  value  of  chickens  lost,  reckoned  at  their 
value  in  the  market  at  the  time  to  which  the  refrigerator 
was  warranted  to  keep  them,  less  the  expense  of  reach- 
ing market  and  selling.  C")  Where  coloring  matter  pur- 
chased for  the  purpose  of  coloring  ice-cream  by  a  manu- 
facturer of  that  article  proved  to  be  poisonous,  the  pur- 
chaser was  allowed  to  recover  the  value  of  the  ice-cream 
lost  through  the  use  of  the  poisonous  coloring  matter, 
and  also  compensation  for  injury  to  business.C^) 

Where  steel  sold  proved  to  be  of  an  inferior  descrip- 
tion to  what  it  was  warranted  to  be,  the  purchaser,  hav- 
ing used  the  steel  in  the  manufacture  of  axes,  was  allowed 
to  recover  the  difference  between  the  value  of  these  axes 
and  that  of  axes  made  of  the  quality  of  steel  this  was 
described  to  be.  The  court  stated  that  the  reason  of 
these  decisions  was  that  the  plaintiff  could  not  have  dis- 
covered the  defect  before  the  axes  were  manufactured, 
and  therefore  could  not  replace  himself  till  then.(^) 
Where  varnish  was  warranted  fit  to  varnish  wood  mould- 
ings, and  upon  being  used  for  that-purpose  proved  to  be 

(")  Ladd  V.  Lord,  36  Vt.  194. 
C)  Wing  V.  Chapman,  49  Vt.  33. 
(■)  Beeman  v.  Banta,  1 18  N.  Y.  538. 
(')   Swain  ?/.  Schieffelin,  12  N.  Y.  Suppl.  155. 

(')  Parks  V.  Morris  A.  &  T.  Co.,  54  N.  Y.  586;  ace.  Milburn  v.  Belloni,  39 
N.  Y.  53. 
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of  an  inferior  sort,  the  measure  of  damages  was  held  to 
be  the  difference  in  value  of  the  mouldings  varnished  as 
they  should  have  been  and  as  they  were.('*)  In  any  case 
actual  loss  may  be  recovered.  On  breach  of  warranty 
of  steel  furnished  for  manufacturing  into  vises,  the  meas- 
ure of  damages  is  the  cost  of  the  labor  and  material 
wasted,  with  interest. (*")  In  case  of  warranty  of  steel 
springs  sold  to  manufacture  carriages,  the  purchaser  may 
recover  the  expense  of  taking  defective  springs  out  of 
carriages  manufactured  and  replacing  them  by  new 
ones.C) 

§  767.  Upon  warranty  of  machines. — Under  the  foregoing 
head  would  properly  come  cases  of  warranty  of  machines. 
Where  a  machine  turned  out  not  to  be  what  it  was  war- 
ranted, it  was  held  that  the  plaintiffs  could  not  recover  for 
profits  lost  during  the  time  which  was  required  to  put  it 
in  the  condition  it  was  warranted  to  be.(*^)  So  in  an  ac- 
tion for  breach  of  a  contract  to  construct  and  set  up,, 
within  a  specified  time,  engines  on  a  steamboat  of  a 
stipulated  quality  and  power ;  where  it  proved  that  the 
engines  were  not  delivered  within  the  time  fixed  by  the 
contract,  and  did  not  conform  to  it,  the  measure  of  the 
plaintiff's  damages  was  held  to  be  the  difference  between 
the  machinery  furnished  and  that  called  for  by  the  con- 
tract, together  with  expenses  actually  incurred  by  the 
plaintiff  as  a  consequence  of  the  breach,  which  would 
include  the  wages  of  the  officers  and  crew  while  they  re- 
mained idle  during  the  delay  in  furnishing  the  machinery, 
and  such  reasonable  further  time  as  was  consumed  in 
testing  and  repairing  it,  or  procuring  other  machinery  in- 


(")  Moore  v.  King,  57  Hun  224, 

C*)  Bagley  v.  Cleveland  R.  M.  Co.,  22  Blatch.  342. 

(■')  Thorns  V.  Dingley,  70  Me.  100. 

("*)  Booher  v.  Goldsborough,  44  Ind.  490. 
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Stead,  to  which  might  be  added  interest.('')  McCormick 
V.  Vanatta  i^)  was  an  action  for  breach  of  a  warranty  that 
a  reaping  and  mowing  machine  would  reap  and  rake  small 
grain  or  flax,  in  all  conditions,  as  well  as  it  could  be  done 
by  hand.  The  vendee  claimed  to  recover  for  loss  of  part 
of  his  crop  by  a  delay  which  was  due  to  defects  in  the 
machine  sold.  The  court  refused  to  give  such  damages, 
holding  that  such  a  consequence  was  too  remote,  and 
saying  that  the  true  measure  of  damages  was  the  dif- 
ference in  the  value  of  the  machine  as  it  was  and  as  it 
should  have  been.  But  if  it  had  been  within  the  con- 
templation of  the  parties  at  the  time  of  the  contract  that 
it  would  be  impracticable  to  procure  another  machine  to 
do  the  work  and  save  the  crop,  it  has  been  intimated  that 
the  loss  would  be  recoverable.  (")  Where  the  warranted 
machine  was  bought  for  the  manufacture  of  cotton-seed 
oil,  the  plaintiff  may  recover  the  deterioration  in  value  of 
cotton-seed  bought  to  run  in  the  machine.('^) 

§  768.  Of  seeds. — VVe  have  already  discussed  the  cases 
turning  upon  warranty  of  seeds,  and  shown  how  they  illus- 
trate the  principles  of  consequential  damages.(®)  It  is 
not  necessary  to  do  more  than  summarize  the  results  here. 
Where  seed  is  warranted  to  be  of  a  certain  quality  and 
turns  out  to  be  of  an  inferior  quality,  the  purchaser  is  not 
{where  the  seed  grows,  and  produces  a  crop)  confined  to 
the  difference  between  the  price  of  seed  of  one  quality  and 
that  of  the  other.  He  has  been  allowed  to  recover  the 
difference  between  the  value  of  a  crop  produced  by  the 
seed  delivered  and  the  value  a  crop  produced  by  other 

(•)  Fisk  V.  Tank,  12  Wis.  276. 

('')  43   la,    389 ;  ace.  Frohreich  v.  Gammon,   28   Minn.    476 ;  Wilson   v. 
Reedy,  32  Minn.  256. 

(')  Frohreich  v.  Gammon,  28  Minn.  476. 
(■')  Van  Winkle  v.  Wilkins,  81  Ga.  93. 
C)  §  19'. 
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seed  would  have  had.  In  the  case  of  Randall  v.  Raperf*) 
the  defendant  had  sold  the  plaintiff  some  barley,  warrant- 
ing it  to  be  "  Chevalier  seed  barley."  The  plaintiff  on  the 
faith  of  that  warranty  had  resold  it  with  a  similar  one. 
The  barley  proved  to  be  not  "  Chevalier  seed  barley," 
but  of  an  inferior  quality,  in  consequence  of  which  the 
plaintiff's  vendee  obtained  a  poor  crop.  It  was  held 
that  the  plaintiff  was  entitled  to  recover  the  amount 
to  which  he  had  become  liable  to  the  vendee,  although 
it  was  unliquidated  as  between  him  and  his  vendee. 
[n  Passenger  v.  Thorburn,(^)  the  last  cited  case  was 
approved  by  the  New  York  Court  of  Appeals,  in  a 
judgment  affirming  that  of  the  court  below.('')  The 
defendant  sold  cabbage  seed,  warranting  that  it  would 
produce  Bristol  cabbages,  and  the  plaintiff  having  sowed 
it  in  the  anticipation  of  producing  that  crop,  the  war- 
ranty proved  untrue.  The  damages  were  held  to  be 
the  value  of  a  crop  such  as  should  have  been  produced 
by  the  seed  that  year,  had  it  conformed  to  the  warranty, 
deducting  the  expense  of  raising  the  crop,  and  the  value 
or  product  of  the  one  in  fact  raised.  The  strong  cases 
of  Borradaile  v.  Brunton.C^)  and  Brown  v.  Edging- 
ton,(^)  with  other  English  cases  to  the  same  purport,  are 
cited  and  approved  ;  and  the  doctrine  of  Hadley  v. 
Baxendale  is  applied  to  its  full  extent  to  the  case  of  a 
breach  of  warranty.  So  also,  in  the  case  of  Flick  v. 
Wetherbee,(^)  the  lessor  of  farming  land  having  cove- 
nanted to  supply  seed,  was  held  bound  to  supply  good  seed, 


(»)  I  E.  B.  &  E.  84. 

C)  34  N.  Y.634;  ace.  Wolcott  V.  Mount,  36  N.  J.  L.  262  ;  White  v.  Miller, 
71  N.  Y.  118;  contra.  Hurley  v.  Buchi,  10  Lea  346. 
C)  35  Barb.  17. 
C)  8  Taunt.  535. 
(•)  2  M.  &  G.  279. 
0  20  Wis.  392. 
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and  the  same  measure  was  applied  to  the  lessee's  damages 
by  reason  of  a  partial  failure  of  the  crop  in  consequence  of 
the  inferiority  of  the  seed  furnished.  But,  on  the  other 
hand,  a  more  restricted  rule  has  been  adopted  in  the  case 
of  seeds  which  do  not  iii  fact  grow.  There  the  value  of  a 
possible  crop  is  too  conjectural.  In  such  cases  the  dam- 
ages should  be  the  cost  of  the  seed,  the  value  of  the 
labor  in  preparing  the  ground  for  it  (less  the  general 
benefit  to  the  land  from  such  labor),  the  value  of  the 
labor  in  planting  it,  with  interest  on  the  several  amounts.  C*) 
Whcj^e  the  seed  grows,  but  does  not  produce  a  crop,  the 
rule  is  that  the  loss  of  crop  is  not  too  conjectural. C") 
Where  seed  was  sold  as  prime  clover  seed,  but  contained 
plantain,  it  was  held  that  the  purchaser  could  recover  the 
expense  of  uprooting  the  plantain,  f') 

§  769.  By  communication  of  disease. — Where  animals 
sold  are  warranted  free  from  disease,  loss  through  com- 
munication of  disease  to  other  animals  of  the  purchaser 
may  be  recovered. ('')  It  is  not  necessary  to  the  recovery 
of  such  damages  to  show  that  the  vendor  knew  that  the 
diseased  animal  was  to  be  placed  with  others  belonging 
to  the  plaintiff.(*')  The  defendant  is  presumed  to  antici- 
pate that  the  animals  he  sells  will  be  placed  with  others 
as  a  natural  consequence  of  his  act.(^)     The  expense  of 


(')  Ferris  v.  Comstock,  33  Conn.  513  ;  Butler  v.  Moore,  68  Ga.  780. 

(*•)  Scliutt  V.  Baker,  9  Hun  556. 

{^)  Fox  V.  Everson,  27  Hun  355. 

Cj  Mullett  V.  Mason,  L.  R.  i  C.  P.  559;  Smith  v.  Green,  i  C.  P.  D.  92; 
Knowles  v.  Nunns,  14  L.  T.  R.  592  ;  Wheeler  v.  Randall,  48  111.  182  ;  Sher- 
nxl  7'.  Lan;^(lon,  21  la.  518;  Joy  7'.  Bitzer,  77  la.  73;  Broquet  v.  Tripp,  36 
Kas.  700  ;  Faris  v.  Lewis,  2  B.  Mon.  375  ;  Bradley  ?'.  Rea,  14  All.  20;  Long 
7'.  Clapp,  15  Neb.  417  ;  Jeffrey  v.  Bijjelow,  13  Wend.  518  ;  Wintz  v.  Morri- 
son, 17  Tex.  372  ;  Roulh  v.  Caron,  64  Tex.  289 ;  Packard  v.  Slack,  32  Vt.  9. 
See  §  131. 

(")  Packard  v.  Slack,  32  Vt.  9. 

(0  Sherrod  v.  Langdcjn,  21  la.  518. 
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nursing  and  curing  other  animals,  which  contract  disease 
from  those  sold,  may  be  recovered.  ('') 

§  770.  Upon  a  sub-contract. — No  recovery  can  be  had 
for  delay  in  executing  existing  contracts  on  account  of 
the  breach  of  warranty  where  the  fact  of  such  contract 
was  not  made  known  to  vendor.(^)  Where  pianos  turned 
out  to  be  defective,  it  was  held  that  the  plaintiff  could 
not  include  transportation  to  and  from  sub-purchasers 
and  hire  of  other  pianos  during  time  of  repair. (*")  But 
where  it  is  known  to  the  defendant  that  the  property  was 
bought  to  fill  a  contract,  the  plaintiff  may  recover  the 
profits  of  the  sub-contract. ('') 

In  a  case  in  the  Irish  Exchequer  (")  the  plaintiff  sued 
for  breach  of  warranty  on  a  sale  of  scrap  iron.  The  de- 
fendant had  notice  at  the  time  of  purchase  that  the  con- 
tract was  made  in  order  to  enable  the  plaintiff  to  accept 
an  offer  for  such  iron  from  one  Wright,  in  Philadelphia  ; 
after  making  the  contract  with  the  defendant,  the  plain- 
tiff accepted  Wright's  offer,  which  was  for  a  price  found 
by  the  jury  to  be  not  an  unusual  advance  over  the  pur- 
chasing price.  It  was  held  that  the  plaintiff  could  re- 
cover the  difference  between  the  actual  value  of  the  iron 
delivered  by  the  defendant  and  the  price  he  would  have 
received  on  the  sub-contract.      Palles,  B.,  said  : 

*'  In  the  well-known  case  of  Hadley  v.  Baxendale  it  was  at- 
tempted to  lay  down  a  rule  for  the  application  of  this  principle. 
But  (although  possibly  it  may  not  much  affect  the  particular 
case  before  us)  I  must  repeat,  what  in  common  with  other  judges 
I  have  frequently  pointed  out,  that  the  words  in  which  the  rule 


(■■')  Long  V.  Clapp,  15  Neb.  417. 

('')  Weybrick  v.  Harris,  31  Kas.  92. 

('")  Snow  V.  Schomacker  Mfg.  Co.,  69  Ala.  211. 

('')  Carpenter  v.  First  Nat.  Bank,  1 19  111.  352.     See  §  162. 

<'')  Hamilton  v.  Magill,  12  L.  R.  Ir.  186,  202. 
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is  there  stated  are  not  strictly  accurate.  Generally,  when  parties 
enter  into  a  contract,  they  do  not  contemplate  its  breach,  or  the 
probable  result  of  that  breach  ;  and  I  think  that  the  rule  in- 
tended to  have  been  there  laid  down  would  be  more  accurately 
expressed  by  stating  that  the  damages  recoverable  were  such  as 
might  arise  naturally  {i.  e.,  according  to  the  usual  course  of 
things)  'from  such  breach  of  contract  itself,  or  from  such  breach 
committed  under  circumstances  in  the  contemplation  of  both 
parties  at  the  time  of  the  contract.'  In  other  words,  that  that 
which  is  required  to  have  been  in  the  contemplation  of  the 
parties  at  the  time  of  the  contract  is  not  the  probable  result  of 
the  breach,  but  the  circumstances  by  reason  of  which  the  breach 
(if  there  were  one)  would  result  in  a  loss  greater  than  the  normal 

one The  variations   between   the  sold   note   offered   and 

that  ultimately  signed  demonstrate,  first,  that  to  the  knowledge 
of  the  defendant  the  special  purpose  for  which  this  iron  was 
purchased  from  him  was  to  enable  the  plaintiffs  to  accept  that 
offer  ;  secondly,  that  to  his  knowledge  such  offer  was  one  that 
could  not  be  fulfilled  otherwise  than  by  a  shipment  on  or  before 
the  19th  of  April  ;  .  .  .  .  thirdly,  as  by  the  contract  the  defend- 
ant had  until  the  19th  of  April  to  ship  the  cargo  in  question,  the 
parties  could  not  have  contemplated  the  possibility  of  the  plain- 
tiffs procuring  other  iron  for  shipment  to  Wright  instead  of  the 
defendant's,  in  the  event  of  the  latter  not  answering  the  descrip- 
tion contracted  for.  The  state  of  facts,  therefore,  which  they 
had  in  their  contemplation  necessarily  led  to  this,  that  a  breach 
of  his  contract  by  the  defendant  would  involve  a  breach  by  the 
plaintiffs  of  their  contract  with  Wright,  and  the  loss  of  their 
right  to  compel  acceptance  by  Wright  of  that  cargo." 

§  771.  Purchase  for  sale  at  a  distance. — *  In  a  case '  where 
the  defendant  had  sold  the  phiintiff  certain  merchan- 
dise, called  in  the  bill  of  parcels  scarlet  cuttings,  intend- 
ed for  the  China  market,  which  turned  out  not  to  be  so, 
Lord  Ellenborough  held  that  such  a  description  implied 
a  warranty  that  they  were  the  article  named,  and  charged 
that  the  plaintiff  was  entitled  to  recover  such  a  sum  as 
he  w(;uld  have  received  had  the  warranty  been  true  with 

'  Bridge  v.  Wain,  i  Stark.  504. 


§   ']'J\.  PURCHASE    FOR    SALE    AT    A    DISTANCE.  487 

reference  to  the  China  market ;  the  value  to  be  recov- 
ered being  the  value  which  the  plaintiff  would  have 
received  had  the  defendant  faithfully  performed  his  con- 
tract.** So  where  a  quantity  of  pork,  although  con- 
tracted for  delivery  at  one  place,  was  known  to  the 
vendor  to  be  intended  for  use  by  the  vendee  at  another 
place,  and  when  it  had  reached  the  latter  proved  to  be 
damaged,  the  difference  in  value  at  the  ultimate  point 
was  held  to  furnish  the  measure  ;(*)  and  in  an  action 
for  breach  of  warranty,  where  the  seller  knew  the  arti- 
cles were  bought  for  a  customer  of  the  purchaser  at  Salt 
Lake  City,  it  was  said  that  the  purchaser  should  recover 
the  difference  between  the  value  of  the  articles  at  the 
place  where  the  contract  was  made  and  the  worth  when 
delivered,  plus  the  cost  of  transportation  and  the  profits 
the  plaintiff  would  have  made  by  a  resale. (^)  But  this 
rule  was  not  followed  in  New  York.  The  defendant 
sold  plaintiff  a  quantity  of  apples,  to  be  delivered  at 
Barre,  in  New  York.  At  the  time  of  the  sale  it  was 
agreed  that  the  apples  were  to  be  "good  ingrafted  win- 
ter fruit,"  and  it  was  understood  that  they  were  intended 
to  be  put  up  for  the  Canada  market.  They  were  ac- 
cordingly delivered  to  the  plaintiff  at  Barre,  and  he  took 
them  to  Toronto,  Canada,  where  the  barrels  were  opened, 
and  some  of  the  apples  found  to  be  damaged.  Held, 
in  an  action  for  breach  of  warranty,  that  the  true 
measure  of  damages  was  not  the  difference  between 
the  real  value  of  the  apples,  as  they  proved  to  be,  and 
the  price  of  good  merchantable  fruit  in  the  Canada 
markety  deducting  the  price  of  transportation  to  that 
place,  but  the  difference  in  value  between  a  sound  and 
the  unsound  article  at  the  place  of  delivery  ;  and  that  the 

(*)  Converse  v.  Prettyman,  2  Minn.  229. 
C)  Thome  v.  McVeagh,  75  111.  81. 
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plaintiff  was  not  entitled  to  recover  anything  on  the 
ground  of  a  loss  of  profits.  If  the  apples  had  been 
wholly  lost  in  consequence  of  the  fault  of  the  vendor, 
the  vendee  might  recover  the  expenses  of  transporta- 
tion to  the  contemplated  market,  in  addition  to  the 
price  paid  for  the  fruit.  But  he  could  in  no  event  go 
beyond  that,  and  recover  anything  on  the  ground  of  a 
loss  of  profits.C')  Under  the  general  view  now  taken 
of  the  rule  in  Hadley  v.  Baxendale,  this  last  case  would 
hardly  be  followed. 

§  772.  Expenses. — In  a  suit  on  the  warranty  of  a 
slave,  reasonable  medical  and  other  expenses,  sustained 
by  reason  of  the  unsoundness  warranted  against,  have 
been  included  in  the  damages,("')  with  interest  from 
the  time  of  payment.(*')  Nor  is  the  right  of  recovery 
made  to  depend  on  the  fact  of  payment.  It  is  enough 
that  they  have  been  fairly  incurred. C^)  In  Arkansas, 
on  breach  of  warranty  as  to  the  soundness  of  a  slave, 
the  plaintiff  was  allowed  to  recover  the  expenses  neces- 
sarily incurred  in  consequence  of  the  unsoundness, 
but  not  interest  on  the  value. ("*)  In  those  cases  of 
breach  of  warranty  of  soundness  in  the  sale  of  animals, 
where  the  rule  of  compensation  cannot  be  enlarged  so 
as  to  include  consequential  damages,  the  jury  should  be 
instructed  as  to  what  evidence  tends  to  show  the  differ- 
ence in  value  between  the  animals  sound  and  unsound, 
and  what  recoverable  expenses  have  been  seasonably, 
properly,  and  reasonably  incurred  in  taking  care  of  them 


(")  Lattin  v.  Davis,  Hill  &  Denio  Supp.  9. 

('•)  Buford  V.  Gould,  35  Ala.  265  ;  Stone  v.  Watson,  37  Ala.  279 ;  Feagin 
■7/.  Beasley,  23  Ga.  17  ;  Perrinc  v.  Serrell,  30  N.J.  L.  454. 
(')  Roberts  v.  Fleming,  31  Ala.  683. 
(■')  Kelly  71.  Cunningham,  36  Ala.  78. 
(••;  Tatum  v.  Mohr,  21  Ark.  349. 
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and  trying  to  cure  them.C)  And  in  an  action  for  breacli 
of  warranty  of  soundness  of  a  slave  who  had  died,  the 
measure  of  damages  was  held  to  be  the  price  paid  and 
interest,  and  if  the  vendee  offered  to  return  the  slave, 
and  the  offer  was  refused,  the  subsequent  expenses  of 
his  keeping. C")  And  on  the  same  principle  the  plaintiff" 
is  entitled  to  recover  the  expenses  of  keeping  an  animal 
for  such  a  reasonable  time  as  may  be  necessary  to  sell 
him  to  the  best  advantage/ 

§  773.  Litigation  expenses. — *  The  vendor  may  be  liable 
for  the  expenses  of  litigation  incurred  in  consequence  of 
his  warranty.  It  seems  when  the  chattel  has  been  sold  a 
second  time  by  the  vendee,  relying  on  the  original  war- 
ranty, and  he  is  prosecuted  by  the  second  vendee,  and  re- 
covery had,  the  first  vendor,  if  duly  notified  of  the  claim, 
and  it  is  not  unnecessarily  resisted,  is  liable  for  the  whole 
amount  of  the  damages  and  costs  recovered  against  the 
first  vendee  by  the  second  vendee,  as  well  as  his  costs  of 
defense. C)  So  in  an  action  on  the  warranty  of  a  horse, 
the  defendant  had  sold  the  horse  to  the  plaintiff  with  war- 
ranty, and  the  plaintiff  had  resold  with  warranty  to  one 
Dowling.  Dowling  sued  the  plaintiff,  and  recovered  the 
price  of  the  horse,  with  ^88  costs.  The  plaintiff  had  given 
the  defendant  notice  of  Bowling's  action.  This  action 
was  brought  for  the  price  of  the  horse  and  the  costs,  and 
the  plaintiff  had  a  verdict  for  the  whole  amount.  On  a 
motion  for  a  new  trial,  and  to  set  aside  the  verdict  as  to 

'  McKenzie    v.    Hancock,    Ryan    &     Chinnock,  7  C.  &  P.  169  (1835)  ;  Clare 
Moody    436    (1826)  ;      Chesterman    v      v.  Maynard,  7  C.  &  P.  741. 
Lamb,  2  A.  &  E    129  (1834)  ;   Ellis  v. 


(*)  Murry  v.  Meredith,  25  Ark.  164;  Finney  v.  Andrus,  41  Vt.  631  ;  con- 
tra, Merrick  v.  Wiltse,  37  Minn.  41. 

CO  Scranton  v.  Tilley,  16  Tex.  183. 

(■=)  Marlatt  v.  Clary,  20  Ark.  251.  Costs,  but  not  couns-e-l  fees  :  Reggie  z/. 
Braggiotti,  7  Cush.  166,  Jeter  v.  Glenn,  9  Rich.  L.  374. 
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the  costs  of  Dowling's  action,  it  was  urged  tiiat,  if  the 
horse  was  unsound,  the  plaintiff  had  incurred  this  expense 
needlessly,  and  in  his  own  wrong.  But  the  rule  was  re- 
fused, the  court  saying :  that  as  the  plaintitf  received  no 
directions  from  the  defendant  to  give  up  the  cause,  the 
costs  were  a  part  of  the  damages  which  the  plaintiff  had 
sustained.' 

We  shall  see  when  we  come  to  examine  the  subject  of 
principal  and  surety  in  its  more  extended  aspect,  that  it 
has  been  frequently  held  that  the  party,  though  holding  a 
warranty,  defends  the  suit  at  his  peril,  and  that  if  it  appear 
to  have  been  unnecessarily  defended,  the  expense  will  be 
charged  on  him.  The  only  effect  of  notice  is  to  shift  the 
burden  of  proof  If  no  notice  be  given,  the  warrantee 
will  be  held  to  proof  of  the  propriety  of  the  litigation. 
If  such  notice  has  been  given,  the  original  warrantor  will 
be  obliged  to  prove  that  the  expense  was  unnecessarily 
incurred. 

Where  the  defendants  had  sold  the  plaintiff  a  picture, 
warranted  to  be  painted  by  Claude,  but  in  fact  not  painted 
by  him  ;  and  the  plaintiff  sold  it  to  a  third  party  with  like 
warranty  ;  and  the  second  vendee  sued  the  plaintiff  on 
the  warranty,  and  recovered  damages  and  costs, — it  was 
held  that  if  the  sale  was  a  bona  fide  sale,  the  plaintiff  could 
recover  the  costs  paid  the  sub-vendee,  and  all  the  costs  of 
his  own  defense ;  nothing  is  said  in  the  case  of  notice  or 
the  propriety  of  the  litigation.'  ** 

§  774.  Warranty  of  title. — *  The  same  questions  which 

'  Lewis  V.  Peake,  7  Taunt.  153  ;  but  the  court  said  that  the  defense  was  a 
it  has  been  since  held  that  notice  is  not  rash  one,  and  the  plaintiff  not  entitled 
conclusive.  The  same  question  was  to  charge  the  defendant  "  with  the 
presented  in  Wrijrhtup  7'.  Chamberlain,  costs  of  such  improvident  defense." 
7  Scott  598,  and  it  beinj:^  found  that  And  in  Penley  7'.  Watts,  7  M.  &  W. 
the  plaintiff,  before  he  defended  the  601,  609,  this  case  is  spoken  of  as  re- 
action brouj,'ht  atjainst  him,  might  have  considering  that  of  Lewis  v.  Peake. 
ascertained,  Ijy  a  reasonable  examina-  '  Pcnncll  v.  Woodburn,  7  C.  &  P. 
tion  of  the  horse,  that  it  was  not  sound,  117. 
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we  are  now  considering  are  sometimes  presented  where 
the  warranty,  instead  of  referring  to  the  quaHty  of  the 
article,  is  one  of  title.  The  result  of  the  older  Eng- 
lish authorities  is,  that  by  the  law  of  England  there  is  no 
warranty  of  title  in  the  actual  contract  of  sale,  any  more 
than  there  is  of  quality  ;  and  so  it  was  held  in  a  case 
in  the  Court  of  Exchequer/  But  according  to  the 
Roman  law,*  and  in  France,*  and  Scotland,  and  gen- 
erally in  the  United  States,  there  is  always  an  implied 
contract  that  the  vendor  has  a  right  to  dispose  of  the  sub- 
ject  which  he  sells.  In  an  action  (on  the  case),'  on  the 
warranty  of  title  implied  in  the  sale  of  a  horse,  Blasdale 
bought  the  horse  of  Babcock,  but  was  afterwards  sued  by 
Snow  in  trover  for  the  animal ;  he  gave  notice  to  the  de- 
fendant of  the  suit ;  and  judgment  was  obtained  against 
him  for  the  value  of  the  horse,  with  costs.  It  was  held  at 
the  trial  that  the  judgment  was  strong  but  not  conclusive 
evidence  of  Snow's  title  ;  and  that,  if  not  rebutted,  the 
measure  of  damages  was  the  amount  of  the  recovery 
against  Blasdale  in  the  other  action  (verdict  and  costs). 
And  this  was  held  right  by  the  Supreme  Court  of  New 
York. 

In  an  action  (of  assumpsit)  under  somewhat  different 
circumstances,'  the  plaintiff  bought  a  horse  of  the  de- 
fendant for  $55  cash,  and  another  horse  valued  at  $85, 
in  all  $140 ;  the  plaintiff  sold  the  horse  to  one  Milligan, 
and  shortly  after,  one  Gordon  replevied  the  horse  of 
Milligan,  and  recovered  judgment,  $72.32  for  damages, 
and  $33.95  costs,  which  were  paid  by  Milligan  ;  Milligan 
also  paid  the  costs  of  his  own  defense.  The  plaintiff  then 
settled  with  Milligan  amicably,  and  claimed  of  the  de- 
fendant the  original  amount  paid  by  him,  and  also  the 

'  Morley  t'.  Attenborough,  3  Ex.  500,         '  Code  Civil,  ch.  4,  §  i,  art.  1603. 
where  the  English  cases  are  examined.         *  Blasdale  v.  Babcock,  i  Johns.  517. 
'  Domat,  book  i,  tit.  2,  §  2,  art.  3.  *  Armstrong  v.  Percy,  5   Wend.  535. 
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damages  and  costs  paid  by  MilHgan  and  repaid  by  the 
plaintiff  to  him.  The  cause  was  referred  ;  and  the  de- 
fendant insisted  that  the  measure  of  damages  was  the 
price  of  the  horse,  with  the  interest  thereof,  deducting 
his  services  since  the  sale  to  the  plaintiff,  and  that  the 
plaintiff  was  not  entitled  to  recover  the  costs  and  ex- 
penses in  the  replevin  suit  of  Gordon.  On  a  motion  to 
set  aside  the  report,  the  court  held  that  the  referees  should 
have  allowed  the  plaintiff  the  price  paid  by  the  defend- 
ant for  the  horse,  and  interest,  together  with  the  costs 
which  he  became  liable  to  pay  Gordon,  in  the  suit  brought 
to  establish  his  title;  and  the  expenses  paid  by  Milligan 
in  his  own  defense  were  disallowed, (")  It  may  be  proper 
to  observe  that  the  court  here  appears  to  have  lost  sight 
of  the  principle  laid  down  in  the  cases  already  cited,  that 
the  recovery  should  be  estimated,  not  by  the  price  paid, 
but  by  the  real  value.  If  this  rule  is  true  in  regard  to 
a  warranty  of  soundness,  there  seems  no  reason  why  it 
should  not  apply  to  a  warranty  of  title.** 

The  general  rule  is  that  the  measure  of  damages  for 
breach  of  a  warranty  of  title  to  a  chattel  is  the  value  of 
the  chattel  at  the  time  of  the  purchase,  with  interest,  and 
the  necessary  costs  of  defending  a  suit  brought  against  a 
vendee  to  test  the  title,  with  interest  from  the  time  of 
payment. (**)  But  the  vendee  may  disaffirm  the  contract 
and  recover  the  consideration  paid,  though  that  is  greater 


(")  Defendant  sold  to  plaintiff  a  patent  right  for  two  counties,  but  the 
title  failed  as  to  one  ;  the  measure  of  damages  was  held  to  be  that  propor- 
tion of  the  purchase  price  which  the  value  of  that  part  of  the  right  to  which 
the  title  filled  bore  to  the  whole  value.     Moorehead  v.  Uavis,  92  Ind.  303 

(*•)  Rowland  v.  Shelton,  25  Ala.  217;  Johnson  v.  Blanks,  34  Mo.  255; 
Brown  v.  Woods,  3  Coldw.  182.  In  Tennessee  the  courts  have  applied  to 
actions  on  covenants  for  the  failure  of  title  to  chattels  the  same  measure  as 
in  the  case  of  land,  which  in  that  State  is  the  price  paid  and  interest.  Critten- 
den 7'.  Posey,  I  Head  311. 


§   yy^.  WARRANTY    OF    INDORSEMENTS.  493 

than  the  value  of  the  property. (')  Where  a  steamboat 
sold  was  warranted  free  from  liens,  but  was  subsequently 
seized  under  a  lien,  and  while  in  custody  was  burned,  the 
purchaser  has  been  allowed  to  recover  only  the  amount 
of  the  lien  and  the  cost  of  disputing  it,  the  destruction  of 
the  boat  being  considered  too  remote  a  consequence. (^) 

§  775-  Warranty  of  indorsements. — *  It  has  been  held 
in  Massachusetts,'  that  where  a  warranty  is  given  that  the 
indorsements  on  a  note  are  genuine,  and  they  prove  to  be 
forged,  "  the  measure  of  damages  will  be  the  difference 
between  the  amount  of  the  note  and  its  actual  value, 
whatever  that  may  be."  ** 

*  It  has  been  decided  in  the  same  State,  in  an  action 
of  assumpsit,  brought  on  a  warranty  of  an  indorsement  as 
genuine,  that  the  plaintiff  was  entitled  to  recover,  as  part 
of  his  damages,  the  costs  incurred  by  him  in  an  unsuc- 
cessful suit  against  the  supposed  indorser,  if  the  plaintiff 
commenced  the  suit  in  good  faith,  not  knowing  that  the 
signature  was  forged,  and  gave  the  warrantor  seasonable 
notice  of  the  pendency  of  the  suit,  and  requested  him  to 
furnish  evidence  of  the  genuineness  of  the  signature  ;  and 
the  court  held  that  the  rule  established  in  actions  for  a 
breach  of  the  covenant  of  warranty  in  the  conveyance  of 
real  estate,  must  govern  the  case.'  ** 

'  Coolidge  V.  Brigham,  i  Met.  547.  such  judgment  is  admissible  to  prove 

"  Coolidge  V.    Brigham,    5  Met.    68  ;  the  amount  of  damages  recovered,  and 

Swett?'.  Patrick,  12  Me.  q.  In  Alabama,  is  conclusive  of  the  validity  of  the  ven- 

it  is  held  that,  in  an  action  by  the  ven-  dor's  title,   if  it  was  obtained   without 

dee  of  personal  property   against    the  fraud  or  collusion,  upon  notice  given 

vendor,    upon    a   warranty    of  title,    a  to  him  of  the  pendency  of  the  action, 

judgment  against   the    vendee,   at   the  And  the  measure  of  damages  in  an  ac- 

instance  of  a  third  person,  claiming  to  tion  for  a  breach  of  a  warranty  of  title 

be   the   rightful   owner,   of  which    suit  on  the  sale  of  personal  property,  can- 

the  vendor  had  no  notice,  is  not  evi-  not  exceed  the  damages  sustained  by 

dence  to  prove  that  the  title  of  the  lat-  the  vendee.  Salle  r.  Light,  4  Ala.  700. 
ter  was  defective.     But  it  seems   that 


(")  Wilkinson  v.  Ferree,  24  Pa.  190. 
C")  Harper  v.  Dotson,  43  la.  232. 
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In  Wisconsin,  the  measure  of  damages  on  breach  of 
an  implied  warranty  of  an  indorsement  has  been  held  to 
be  the  difference  between  the  values  of  the  note  with  and 
without  the  indorsement,  and  the  costs  and  reasonable  ex- 
penses of  suing  the  other  indorsers,  the  question  of  notice 
not  beinof  raised.  The  defendant  was  allowed  to  show  the 
insolvency  of  the  indorser.('') 

§  776.  That  a  certain  sum  is  due. — In  an  action  for 
breach  of  such  a  warranty,  the  warrantee  can  recover 
what  the  note  of  such  a  maker  would  be  worth,  e.  g., 
what  a  judgment  against  him  would  be  worth.  Prima 
facie,  the  amount  recoverable  would  be  the  whole  amount 
due  on  the  note  at  the  time  the  suit  was  brought.(^)  So 
where  the  assignor  of  a  judgment  covenanted  that  there 
was  due  a  certain  sum,  and  that  he  would  not  discharge 
the  judgment,  it  being  proved  that  he  had  previously  dis- 
charged one  judgment  debtor,  the  plaintiff  was  allowed 
to  recover  the  difference  between  the  actual  value  of  the 
judgment  and  the  value  it  would  have  had  if  the  debtor 
had  not  been  discharged,  and  this  although  the  price  paid 
was  only  ten  per  cent,  of  the  amount  of  the  judgment.  (°) 
Where  at  the  defendant's  request  suit  had  been  brought 
without  success  by  the  plaintiff,  he  may  recover  the  costs 
of  that  suit.C) 

§  777.  Fraud  in  sale  of  chattels.— In  a  case  in  New 
York,'  the  Court  of  Appeals  said :  "  The  measure  of 
damages  in  an  action  upon  a  warranty,  and  for  fraud  in 
the  sale  of  personal  property,  are  the  same.  In  either 
case  they  arc  determined  by  the  difference  in  value  be- 

'  Whitney  v.  Allaire,  i  N.  Y.  305,  312. 

(")  GilTert  v.  West,  33  Wis.  617. 

(•■)  Head  v.  Green,  5  Biss.  31 1. 

C)  Bennett  7/.  Buchan,  61  N.  Y.  222. 

(■')  Smith  V.  Corege,  14  S.  W.  Rep.  93  (Ark.). 
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tween  the  article  sold,  and  what  it  should  be  according 
to  the  warranty  or  representation,"  and  this  has  usually- 
been  stated  as  a  general  rule.('')  So  where  the  defend- 
ant sold  to  the  plaintiff  a  bond  and  mortgage,  which 
afterwards  proved  voidable,  at  less  than  the  face  value, 
and  the  plaintiff's  recovery  on  the  bond  was  restricted  to 
the  amount  he  had  paid,  he  was  allowed  to  recover  of 
the  defendant  the  difference  between  the  face  of  the 
bond  and  the  amount  he  had  recovered  upon  the  bond. (^) 
In  Grissler  v.  Powers  (")  the  court  said  : 

"The  estoppel  created  by  a  false  representation  acted  upon  is 
commensurate  with  the  thing  represented,  and  operates  to  put 
the  party  entitled  to  the  benefit  of  the  estoppel  in  the  same 
position  as  if  the  thing  represented  was  true,  and  when  the  rep- 
resentation is  made  on  the  sale  of  a  chattel  or  security,  the 
remedy  of  the  purchaser  is  not  limited  to  a  recovery  simply  of 
the  money  advanced,  if  the  purchaser  would  receive  a  benefit 
beyond  that  if  the  facts  had  been  as  represented." 

Where  the  defendant  sold  to  the  plaintiff  slaves  in 
which,  as  it  proved,  the  vendor  had  only  a  life  estate, 
the  same  general  rule  was  followed,  but  it  was  held  that 
what  occurred  between  the  sale  and  the  trial  should  be 
considered,  such  as  the  death  of  a  slave,  and  an  improve- 
ment in  the  health  and  probable  length  of  life  of  the  de- 
fendant. (^) 

*  So,  where  ^  case  was  brought  for  fraud  and  deceit  in 

'  Sherwood  v.  Sutton,  5  Mason  i,  9. 


(")  Cooper  t/.  Schlesinger,  iii  U.  S.  148;  Morton  v.  Scull,  23  Ark.  289; 
Thompson  v.  Bertrand,  23  Ark,  730  ;  Herfort  v.  Cramer,  7  Col,  483  ;  Morse 
V.  Hutchins,  102  Mass,  439 ;  Young  v.  Filley,  19  Neb.  543  ;  Fisk  v.  Hicks,  31 
N.  H,  535 ;  Page  v.  Parker,  40  N.  H,  47  ;  43  N,  H.  363;  Carr  v.  Moore,  41 
N,  H,  131  ;  Noyes  v.  Blodgett,  58  N,  H.  502  ;  Hubbell  v.  Meigs,  50  N.  Y, 
480;  Miller  v.  Barber,  66  N.  Y,  558  ;  Graves  v.  Spier,  58  Barb.  349;  Mason 
V.  Raplee,  66  Barb.  180 ;  Wyeth  v.  Morris,  13  Hun  338. 

CO  Grissler  v.  Powers,  81  N.  Y.  57 ;  Miller  v.  Zeimer,  12  Daly  126. 

C)  81  N,  Y.  57,  61. 

(')  Campbell  v.  Hillman,  15  B.  Mon.  508. 


496         ACTIONS  ON  SALES  OF   PERSONAL  PROPERTY.       §   ']']']. 

the  sale  of  a  vessel,  which  was  represented  to  be  British, 
whereas  in  fact  she  was  Spanish,  Story,  J.,  before  whom 
the  cause  was  tried,  held  the  rule  of  damages  to  be  the 
difference  between  the  value  of  the  vessel  if  she  had 
been  what  she  was  represented  to  be,  and  her  actual 
value,  together  with  such  part  of  the  costs  of  repairs  laid 
out  on  her,  on  faith  of  the  false  representations,  as  the 
jury  should  see  fit  to  allow.     He  said  : 

"  The  true  rule  of  damages  in  cases  of  this  nature  is,  to  allow 
the  difference  between  the  value  of  the  vessel,  if  her  real  charac- 
ter had  been  known,  and  the  price  at  which  she  was  bought, 
under  the  faith  of  her  being  a  vessel  entitled  botia  fide  to  the 
privileges  and  benefits  of  such  a  British  character.  To  this 
extent,  at  least,  he  has  sustained  a  loss.  Now,  it  is  in  proof 
that,  as  a  Spanish  vessel,  at  the  time  of  the  purchase,  she  was  not 
worth  more  than  $500,  that  is,  than  the  value  of  her  materials,  if 
she  were  broken  up.  As  a  British  vessel,  she  was  worth  $1,500, 
and  on  the  faith  of  the  representation  made  of  her  possessing 
such  character,  the  plaintiff  gave  that  sum  for  her.  The  differ- 
ence between  the  sum  is  a  loss  actually  sustained  by  the  plain- 
tiff ;  for  he  had  paid  $1,000  more  for  the  vessel  than  she  was 
worth,  and  that  upon  a  false  representation  of  the  defendant. 
But  it  further  appears  that,  upon  the  faith  of  this  representation, 
the  plaintiff  went  on  and  expended  about  $1,900  in  repairs  ;  and 
I  am  of  opinion  that  of  this  sum  the  jury  are  at  liberty  to  allow 
the  plaintiff  such  portion  as  they  deem  reasonable,  to  remunerate 
any  loss  for  which  the  plaintiff  has  not  received  any  indemnity 
or  compensation  b)'  the  subsequent  earnings  of  the  ship  or 
otherwise  ;  for  the  loss  was  a  direct  consequence  of  the  fraud- 
ulent representation." 

So,  again,  where  fraud  has  been  practiced  in  a  sale,  as 
of  a  horse,  the  measure  of  damages  is,  as  in  an  action  for 
the  breach  of  warranty,  the  difference  between  the  value 
of  the  article  sold  and  the  value  of  such  an  article  as  it 
was  represented  to  be,  even  if,  at  the  time  of  the  sale, 
the  property  was  fairly  worth  the  price  paid.'  ** 

'  Stiles  V.  White,  11  Met.  356. 
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The  contract  price  is  frequently  taken  as  the  value  of 
the  property  represented, (")  and  in  the  absence  of  other 
evidence  of  value,  it  is  properly  so  taken.  If  the  plain- 
tiff rescinds  the  contract  on  account  of  the  fraud,  upon 
returning  the  consideration  he  may  recover  the  purchase- 
money  and  interest. ('') 

§  778.  Smith  V.  Bolles. — In  a  recent  case  in  the  Supreme 
Court  of  the  United  States,  however,  that  tribunal  seems 
to  have  refused  to  follow  this  well-established  rule.  It 
was  an  action  of  tort  for  fraud  in  the  sale  of  stock  ;  and 
it  was  held  that  the  measure  of  damages  was  not  the 
same  as  upon  breach  of  warranty,  but  was  compensation 
for  the  injury  done  by  the  fraud,  that  is,  the  purchase- 
money  less  the  actual  value  of  the  stock.  ('')  Fuller,  C. 
J.,  said: 

**  The  measure  of  damages  was  not  the  difference  between  the 
contract  price  and  the  reasonable  market  value  if  the  property 
had  been  as  represented  to  be,  even  if  the  stock  had  been  worth 
the  price  paid  for  it  ;  nor  if  the  stock  were  worthless  could  the 
plaintiff  have  recovered  the  value  it  would  have  had  if  the  prop- 
erty had  been  equal  to  the  representations.  What  the  plaintiff 
might  have  gained  is  not  the  question,  but  what  he  had  lost  by 
being  deceived  into  the  purchase.  The  suit  was  not  brought  for 
brgach  of  contract.  The  gist  of  the  action  was  that  the  plain- 
tiff was  fraudulently  induced  by  the  defendant  to  purchase 
stock  upon  the  faith  of  certain  false  and  fraudulent  representa- 
tions, and  so  as  to  the  other  persons  on  whose  claims  the  plain- 
tiff sought  to  recover.  If  the  jury  believed  from  the  evidence 
that  the  defendant  was  guilty  of  the  fraudulent  and  false  repre- 
sentations alleged,   and  that  the   purchase   of   stock    had  been 


(«)  Estell  V.  Myers,  56  Miss.  800  ;  Carr  v.  Moore,  41  N.  H.  131. 

C")  Hauk  V.  Brownell,  120  III.  161. 

C)  Smith  V.  Bolles,  132  U.  S.  125,  129  ;  followed  in  Atwater  v.  Whiteman, 
41  Fed.  Rep.  427  ;  and  in  Glaspel  v.  The  Northern  Pac.  Ry.  Co.,  43  Fed. 
Rep.  900  ;  both  these  cases  being  actions  for  deceit  in  the  sale  of  land.  In 
Buschman  v.  Codd,  52  Md.  202,  the  same  rule  was  applied  where  the  mis- 
representation related  to  a  business  sold. 
Vol.  II.— 32 
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made  in  reliance  thereon,  then  the  defendant  was  liable  to 
respond  in  such  damages  as  naturally  and  proximately  resulted 
from  the  fraud.  He  was  bound  to  make  good  the  loss  sustained, 
such  as  the  moneys  the  plaintiff  had  paid  out  and  interest,  and 
any  other  outlay  legitimately  attributable  to  defendant's  fraud- 
ulent conduct,  but  this  liability  did  not  include  the  expected 
fruits  of  an  unrealized  speculation.  The  reasonable  market 
value,  if  the  property  had  been  as  represented,  afforded,  there- 
fore, no  proper  element  of  recovery. 

"  Nor  had  the  contract  price  the  bearing  given  to  it  by  the 
court.     What  the  plaintiff  paid  for  the  stock  was  properly  put  in 
evidence,  not  as  the  basis  of  the  application  of  the  rule  in  rela- 
tion to  the  difference  between  the  contract  price  and  the  market 
or  actual  value,  but  as  establishing  the  loss  he  had  sustained  in 
that  particular.     If  the  stock  had   a  value   in  fact,  that  would 
necessarily  be  applied  in  reduction  of  the  damages.     *  The  dam- 
age  to  be   recovered  must  always   be  Xhe.  natural  and  proximate  ^/*" 
consequence  of  the  act  complained  of,'  says  Mr.  Greenleaf ;(")  and         ^ 
'  the  test  is,'  adds  Chief- Justice  Beasley  in  Crater  i\  Binninger,('')        'r 
'  that  those  results  are  proximate  which  the  wrong-doer  from 
his  position  must  have  contemplated  as    the    probable  conse- 
quence of  his  fraud  or  breach  of  contract.'  " 

The  ra^i'o  decidendi  of  this  case  would  seem  to  be  that 
the  action  is  brought,  not  upon  the  contract  of  warranty, 
but  for  a  tort.  Compensation  is  asked  for  loss  caused 
by  the  defendant's  false  statements ;  and  to  determine 
Its  amount,  the  question  should  be,  what  greater  amount 
of  property  would  the  plaintiff  have  if  the  defendant's 
statements  had  not  been  made  ?  The  plaintiff's  loss  is 
not  the  value  of  his  bargain  ;  for  it  is  necessary  to  the 
very  maintenance  of  the  action  to  show  that  the  bargain 
would  not  have  been  made  if  the  defendant  had  not  made 
the  false  statements  complained  of.  If  these  had  not  been 
made,  therefore,  the  plaintiff  would  have  the  considera- 
tion he  paid,  but  nothing   more  ;  and  the  difference  be- 

(»)  Vol.  2,  §  256. 
(•■)  33  N.  J.  L.  513. 
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tween  that  consideration  and  the  actual  value  of  the 
property  represents  all  the  loss  that  was  caused  by  the 
defendant's  tort.  It  is  usually  said  that  if  the  statements 
had  not  been  false  the  plaintiff  would  have  property  of 
the  quality  represented,  which  he  loses  by  the  defendant's 
wrong,  and,  therefore,  that  his  loss  is  measured  by  the 
rule  as  ordinarily  stated.  To  this  the  answer  seems  to 
be  that  the  defendant's  tort  did  not  consist  in  the  false- 
ness of  the  statement,  but  in  the  making  of  the  statement 
fraudulently ;  the  result  of  the  tort  being  not  to  change 
the  value  of  a  bargain,  but  to  cause  the  plaintiff  to  part 
with  his  property  against  his  will.  The  whole  value  of 
the  consideration  would  be  the  amount  to  be  recovered, 
if  the  rule  of  reduction  of  damages  did  not  require  the 
value  of  property  obtained  by  the  defendant's  act  to  be 
subtracted. 

§  779.  English  rule. — And  this  is  the  rule  in  England. 
In  Peek  v.  Derry,^*)  an  action  for  false  representations 
in  the  sale  of  shares,  Cotton,  L.  J.,  delivering  the  opinion 
of  the  Court  of  Appeal  on  the  question  of  damages, 
said  :  '*  The  damage  to  be  recovered  by  the  plaintiff  is 
the  loss  which  he  sustained  by  acting  on  the  represen- 
tations of  the  defendants.  That  action  was  taking  the 
shares.  Before  he  was  induced  to  buy  the  shares,  he 
had  the  ;/'4,ooo  in  his  pocket.  The  day  when  the  shares 
were  allotted  to  him,  which  was  the  consequence  of  his 
action,  he  paid  over  that  ^4,000  and  he  got  the  shares  ; 
and  the  loss  sustained  by  him  in  consequence  of  his  act- 
ing on  the  representations  of  the  defendants  was  having 
the  shares,  instead  of  having  in  his  pocket  the  ^4,000. 
The  loss,  therefore,  must  be  the  difference  between  his 
;^4,ooo  and  the  then  value  of  the  shares."  And  Sir 
James    Hannen    added:  "The  question    is,   how    much 

C)  37  Ch.  Div.  541,  591,  594. 
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worse  off  is  the  plaintiff  than  if  he  had  not  bought  the 
shares?  If  he  had  not  bought  the  shares  he  would  have 
had  his  ^4,000  in  his  pocket.  To  ascertain  his  loss  we 
must  deduct  from  that  amount  the  real  value  of  the  thing 
he  got." 

§  780.  Results  of  the  doctrine  of  Smith  v.  BoUes. — It  is 
to  be  observed  of  these  cases  that  not  only  do  they  over- 
throw what  has  always  been  considered  to  be  the  gen- 
eral rule,  but  it  necessarily  follows  that  if  the  plaintiff  is 
able  to  dispose  of  the  property  for  as  much  as  he  paid 
for  it,  he  cannot  recover  substantial  damages.  Under 
the  decision  in  Smith  v.  Bolles  only  nominal  damages,  at 
most,  could  be  recovered  in  such  a  case,  and  it  might  be 
that  the  fraud  would  be  treated  as  dajununi  absque  in- 
juria, and  no  action  could  be  maintained. 

§  781,  General  conclusions. — With  this  remarkable  dif- 
ference of  authority  on  a  point  hitherto  supposed  to  be 
well  settled,  we  may  be  permitted  to  offer  one  or  two  sug- 
gestions. The  theory  adopted  in  England  and  by  the 
Supreme  Court  of  the  United  States  is  that  a  totally  dif- 
ferent rule  obtains  if  the  plaintiff  sues  in  contract  from 
that  which  holds  good  if  he  sues  in  tort ;  that  in  a  suit 
upon  a  warranty  that  an  article  corresponds  with  repre- 
sentations, he  gets  the  benefit  of  his  contract ;  while  in  a 
suit  for  the /r^^/rt^  committed  he  gets  back  only  the  money 
paid  out.  Such  a  result  is  objectionable,  since  it  intro- 
duces two  different  rules  for  the  same  state  of  facts,  de- 
pendent solely  on  the  question  whether  the  action  sounds 
in  tort  or  contract ;  while,  as  we  have  often  seen,  the 
general  principle  is,  that  the  rules  of  compensation  are  the 
§ ^2J^  same  in  tort  and  contract,  in  all  cases  where  the  measure 
'ti,{iOi^    'of  damages  is  loss  of  or  injury  to  property  rights. 

Hut   besides  this,  the  tort  may  be  one  of  a  peculiar 
character.     The  decisions  just  cited  treat  it  as  merely  a 
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tort  by  means  of  which  the  plaintiff  is  induced  to  part 
with  his  money,  or  to  exchange  his  money  for  the  thing 
bought.  But  is  this  always  the  fact  ?  It  may  be  a  fraud- 
ulent warranty  which  induces  the  plaintiff  to  enter  into 
a  contract  to  purchase,  not  what  he  gets,  but  something 
totally  different.  What  is  the  natural  and  proximate  loss 
in  such  a  case  ?  Not  the  loss  of  his  money,  but  the 
loss  of  the  thing  he  was  induced  to  believe  he  had  got. 
He  does  not  seek  to  recover  the  benefit  of  a  bargain  on 
a  contractual  ground,  but  the  benefit  of  a  bargain  which 
the  defendant  has  fraudulently  destroyed. 

Suppose  that  such  a  warranty  were  made  by  one  person 
and  the  fraud  committed  by  another.  That  is,  suppose 
that  A.  sells  to  B.  with  a  warranty,  and  that  C.  with 
knowledge  of  the  facts,  by  a  fraud  destroys  the  value  of 
the  warranty.  In  a  suit  by  B.  against  C,  surely  the  plain- 
tiff could  not  be  restricted  to  the  recovery  of  the  money 
he  had  lost,  because  he  was  obliged  to  sue  In  tort.  But 
the  supposed  case  is  far  less  strong  than  the  one  we  have 
supposed,  for  in  that  A.,  who  sells  with  warranty,  and  C, 
who  commits  the  fraud,  are  one  and  the  same  person. 

It  may  be,  on  the  other  hand,  that  the  fraud  complained 
of  is  not  such  as  would  be  held  to  be  a  warranty  of  the 
goods  sold.  In  such  a  case  the  considerations  just  stated 
would  not  apply.  The  measure  of  damages  would  be  the 
same  as  in  any  case  of  fraud.  ('') 

What  is  here  said  is  intended  only  to  apply  to  cases  in 
which  the  fraudulent  representation  is  also  a  warranty, 
and  where  the  suit  may  be  treated  as  sounding  either  in 
tort  or  contract.  In  Smith  v.  Bolles,  whether  the  repre- 
sentation did  or  did  not  amount  to  a  warranty,  the  court 
treated  the  action  as  sounding  wholly  in  tort. 


(f)  See  §§  439-442. 
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Foreign  Law. 

§  782.  Justinian's  Laws. — *  The  general  language  of  the 
Roman  law  is,  that  in  case  of  the  breach  of  contract  of 
sale  by  non-delivery,  the  measure  of  damages  is  all  that 
the  buyer  loses  or  fails  to  gain  in  relation  to  the  thing 
itself,  over  and  above  the  price  paid  ;  id  qiioci  interest 
p7'opter  rem  ipsa^n  71011  habitam.  And,  embarrassed  by 
no  form  of  action,  the  civil  law  inquires  in  each  case  into 
the  motives  of  the  defendant,  and  apportions  the  damages 
according  to  his  delay,  fault,  or  fraud. 

The  language  of  the  Digest  on  the  subject  of  dam- 
ages for  non-delivery  is  as  follows:  Si  res  vendita  non 
tradatur,  in  id  quod  ijiterest  agitur  ;  hoc  est  quod  rein 
habere  hit  er  est  e  nip  tor  is. ^  Si  traditio  rei  veiiditcE,  juxta 
emptoris  contraction,  procacia  venditoris  non  fiat,  quanti 
inter  esse  coinpleri  emptionem  fuerit  arbitratus  prceses 
provincice,  tantum  in  condemnationis  taxationem  deducere 
curabit.  Hoc  autem  pretium  egreditur,  si pluris  interest 
quain  res  valet,  vel  empta  est.  And  so,  again,  Quum  per 
veiiditorcm  stetcj^it  quomifius  rem  tradat,  omnis  utilitas 
emptoris  in  cestimationem  venit,  quce  niodo  circa  ipsam 
rem  consistit.  Neque  enim  si  potuit  ex  vino  ( puta)  ne- 
gotiari  et  lucrum  facere,  id  csstimandum  est :  non  magis 
quam  si  triticum  emerit,  et  ob  cam  rem  quod  non  sit  tra- 
ditum,  familia  ejus  fame  laboraverit.  Nam  pretium 
tritici,  non  servorum  fame  necatorum,  consequitur.  Nee 
major  fit  obligatio  quod  tardius  agitur,  quamvis  csstima- 
tio  crcscat,  si  viniun  hodic  pluris  sit :  merito  ;  quia,  sive 
datum  esset,  haberct  emptor,  sive  non;  quoniam  saltem 
hodic  dandum  est  quod  jam  olim  dare  oportuit. 

The  form  of  action  prescribed  against  the  seller  of  any 
merchantable  commodity,  who  was  in  fault  for  not  deliv- 

'  Pandects  by  Pothier,  vol.  7,  pp.  120,     121,  lib.  xix,  tit.  i,  de  Actionibus  Emti 

et  Venditi. 
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ering,  was  the  Condictio  triticiaria  ;  ^  and  when  treating- 
of  this  subject,  the  Digest  says:  Si  merx  aliqiia,  quce 
ccrto  die  dari  debebat,  petita  sit ;  veluti  vijuwi,  oleum, 
frumenhim,  tanti  litem  cestimaiidum  Cassius  ait,  qtiajitt 
fuisset  eo  die  quo  dari  debiiit ;  si  de  die  Jii/iil  convenity 
quanti  tujic  Judicium  acciperetur? 

But  these  and  other  texts  of  the  Justinian  law  on  this 
subject,  as  on  many  treated  of  in  that  wonderful  reposi- 
tory of  acute  and  profound  but  ill-arranged  decisions,  are 
contradictory  and  perplexing.  And  their  general  terms 
throw  little  light  on  the  complex  relations  of  modern 
commerce.** 

§  783.  Civil  law  authorities. — "^The  modern  writers  of 
the  civil  law  furnish  us  with  but  little  assistance  on 
the  questions  which  we  have  considered  in  this  chapter. 
Even  the  masterly  treatises  of  Pothier,  and  the  profound 
commentary  of  his  favorite  author,  Molinasus  or  Dumou- 
lin,  on  this  subject,  are  rather  to  be  referred  to  for  the 
purpose  of  philosophical  speculation  than  as  authorities  for 
our  guidance.'  The  total  diversity  of  our  forms  ©faction, 
together  with  the  far  greater  arbitrary  discretion  exercised 

'  Condictio  triticiaria  a   tritico,   tan-  vat  Recht,  von  Wilhelm  Rein,  book  5. 

quam  nobilissimo  mercium  genere,  vel  The  condictio  of  the  Digest,  in  the  time 

a  primis  edicti  verbis  dicta,  est  actio  of  Justinian,  was  a  more  modern  form, 

personalis  arbitraria  ad  rem  quamlibet,  It  seems  to  have  been  analogous  to  our 

prseter  pecuniam  numeratam  spectans,  action    of   debt,    in    that   it   demanded 

et  ex  quacumque    causa   debitam,   vel  some  certain  thing,  or  a  sum  certain  of 

etiam  nostram,   ex  causis   quibus  con-  money,  the  price  of  it. 
dici  potest,  veluti   ex  causa  furtiva  vel         '^  Dig.  De  Con.  Trit.  lib.  xiii,  tit.  3, 

re  mobili  vi  abrepta.     Vicat :  Vocabu-  §  4. 

larium  Utriusque  Juris,  in  voc.     Conf.         ^  Pothier,  Contract  de  Vente,  part  ii, 

Hevelke,  Jurisiisches  Worterbuch.  ch.  i,  art.  5,  §  79  et  seq.  and  sect.  2,  art. 

The  original  Roman  proceeding,  per  viii,  §  \'^oetseq.     Pothier's   "Contract 

condictionetn,  one  of  the  earliest  of  their  of  Sale,"  translated  by  L.   S.   Cushing. 

curious  and  complex  forms  of  action,  Pothier  allows  the  buyer  the  expense 

and  the  true  character  of  which  had  be-  of   the   contract,  the    fees  paid  to  the 

come  dubious  even  in  the  time  of  Gaius,  head  landlord,  expense  of  journeys  to 

took  its  name  from  the  act  peculiar  to  see    the    property,    wagoners    sent    to 

it,  namely,  the  condictio,  or  notice  given  fetch  it,  §§  69  and  70  ;  and  the  rise  in 

by  the  plaintiff  to  the  defendant,  to  be  price  of   the  article,  even  where  there 

present  on  the  thirtieth  day  to  select  a  has  been  a  subsequent  fall,  is  expressly 

judge,  ut   ad   judicem    capiendum,  die  given  by  §  86. 
tricesimo  adesset.     Das  Romische  Pri- 
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in  the  matter  of  damages  by  the  civil  law  and  those 
systems  which  adhere  to  its  teaching,  render  its  authors  on 
this  subject  of  comparatively  little  value  to  us. 

The  following  is  one  of  many  instances  put  by  Mo- 
linaeus  :  Venditor  fundi  vel  do?mcs,  recepto  pretio,  fuit 
primiun  in  ?nord  tradendi :  unde  dam?tahcs  ad  fruchis 
vel  mer cedes  rnorce,  et  i?i  id  quod  extrinsecUs  emptor  is  ob 
earn  moram  interfuit,  quod probatum  fuit  ascendere  ad 
ducenta,  qiicB  solvit,  re  traditd,  sed  posted  evi7icitur,  et 
emptor  7nulto  magis  extrinsecus  damnificatur  :  utrum  in 
csstimatione,  et  inter  esse  evictionis  debeant  in  duplo  co7n- 
putari  ilia  ducenta  ob  prcsteritam  moram  non  tradendi 
soluta  f  §  90.  Here,  beyond  the  direct  loss  sustained 
by  the  delay,  extrinsic  damage  is  allowed. 

The  arbitrary  discretion  of  the  tribunal  which  has 
cognizance  of  the  cause,  is  clearly  stated  by  him  in  the 
following  language  :  Ut  si  i7iter  mercatores  et  negotiator es 
frti77ientu7n  certo  die  et  loco  :  pida,  tali portii  pro77iissum 
sit,  quo  te77ipore  et  loco  prcEvideba7it  C07itrahe7ites  creditoris 
inter  esse,  et  eu77i  alioqimi  da77i7ia  passuru77i,  et  tame7i  de- 
bitor per  77iora77i  vel  culpa77i  etia77i  circa  dohL77t  77ialu7n 
fefellit.  Ipsa  enim  csquitas  et  C077i77iu7iis  co77t77ierciorum 
tit  Hit  as,  et  fides  hoc  casu  exigit,  71011  solimi  cEstiinatio7te77i 
qiianti plurimi  si  qua  sit,  sed  etiam  cxtri7isecu7n  i7iteresse 
(veru77ttamen  propi7iquu77t  et  cfficax  prcsta7''i^  quod  etia7n 
jura  aperte  voliuit,  diim  hoc  casu  facitmt  actio7tem  arbi- 
traria77t,  ut  videlicet  detiir  judici  judicatiiro  arbitria77i  et 
potestas,  71071  solu77i  super  p7'incipali  et  cesti77iatio7ie  qtca7itz 
pluri77ii,  qucB  videtzir  pars  rei,  sed  etia77i  sjiper  adjudi- 
catio7ie  et  taxatione  hujus  i7iteresse.     §  97. 

A  large  portion  of  this  treatise  is  occupied  with  the 
subject  of  eviction.  The  phrase  is  also  used  by  the 
civil  law  where  the  title  to  personal  property  fails  ;  and 
here  we  shall  see  that  the  limit  of  recovery  is  not,  as  in 
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regard  to  land,  the  price  paid,  but  the  value  of  the  article 
at  the  time  of  sale.  Molinoeus  thus  discusses  the  case  of 
eviction  of  a  slave,  who,  after  being  long  serviceable  to 
the  purchaser,  is  finally  taken  from  him  in  advanced  age, 
by  title  paramount ;  and  he  well  holds  that  the  price 
would  not  be  the  just  measure  of  damage  against  the 
seller  in  such  a  case.  Turn  cum  non  venderetur  res  i>oli 
nee  perpetub  durabilis,  sed  quce  ultra  certum  tenipus 
vivere  et  tisui  esse  non  posset,  certum  est  non  esse  actum, 
nee  cogitatinn,  ut  frui,  te  habere  liceret  perpetub,  sed 
solum  ad  tempus  vitcs,  quod  verisimiliter  prc^visimi  et 
cEstimatum  fuit,  et  ad  verisimilem,  durationem  maj'us  vel 
minus  definitum  pretium,  Igitur  hoc  casu  pretium  con- 
ventum  non  est  pretium  per pctucB  durationis,  et  fruitioiiis 
vitcB  verisimiliter  expenses,  et  appreciatce.  Cum-  ergo 
toto  fere  tetnpore  vit(2  prcBviscs  fruitus  sit  onptor  nee  per 
evictionem  absit  nisi  modicum  et  fere  inutile  tempus  non 
potest  totum  pretium  repetere,  cum  i^itus  habeat  totum 
ferl  commodum  et  fructum  prcevis(^  fruitionis  et  usus. 

12/. 

'  Dumoulin's  Treatise,  De  eo  quod  No  small  portion  of  it  is  devoted  to 

Interest  (Caroli  Molinaei  Opera  Omnia,  refuting  other  glossators  and  discutants 

Parisiis,  1681,  vol.  3,  p.  423),  is  acorn-  of  similar  questions,  thus:  Ex  quibus 

mentary  on    the   code,    De    Sententiis  apparet    Citrt.    aliorum    scripta    neglec- 

quae  pro  eo  quod  interest    proferuntur.  tint,  et  prefunctorie  transcurrisse,  et  no- 

Cod.    lib.    vii,    tit.   xlvii.      The  leading  vam    hanc   ophiionem  ex   capite  propria 

clause  in  which  is,  Sancimiis  itaque  in  fabricasse,   §  28  ;    and   again,    ycicobiis 

omnibus  casibus  qui  certatn  habent  quan-  autem  Renal,  in   suo  confusaneo  de  his 

tiiaiein  vel  itaiuram,  vehit  in  venditioni-  tractatih.jactat  se  novam  opinionem  affere 

bus  et  locationihus  et  omnibus  contracti-  sed    inani    prolixce    inepta    verbositatis 

bus,  hoc  quod  interest  dupli  quantitatem  fumo  nihil  enim  prorsus  novi  adfert, 

minime  excedere.  sed  post  multam  inanem  elocutionem  in 

A  great  portion  of  this  treatise  is  now  Bart,  et  communem  opinionem  sese  revol- 

entirely  valueless.     Thus,  no  small  part  vit,  et  nihil  addit  nisi  quod  confusionem 

of  it  is  occupied  with  laborious  discus-  auget.     §  29. 

sions  of  the  true  definition  of  the  term  It  contains,  also,  much  discussion  on 

interest — interesse  extrinsecum,   interesse  the  subject  of  evictions,  of  the  stipulatio 

cof?imunis,   interesse   conventum    et    non  dupLe,  and  the  remote  damages  due  in 

convetitum ,  §  16  ;  and  a  variety  of  ques-  case    of     negligence.       It     is    curious 

tions  growing  out  of  the  terms  of  the  throughout,  replete  with  the   learning 

law  commented  on,  as  quid  sit  illud  of  that  age,  and  with  a  vigor  and  sub- 

simpltim  ad  quod  interesse  singulare  re-  tlety  which  would  do  credit  to  any  age, 

fertur  et  duplatur ;  qui  sint  casus  certi  but  of  little  practical  utility  to  us. 

et  qui  incerti.     §  20.  No  one  can  fail,   in  turning  to  the 
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HuBERUs,  another  very  eminent  master  of  the  modern 
civil  law,  after  defining  damages  according  to  the  civil 
law,  to  be  nothing  other  than  the  profit  lost,  or  the  in- 
jury sustained,  cEstiinatio  damni  illati  et  lucri  cessantis, 
declares  the  subject  to  be  controlled  by  these  three  rules  : 
First,  that  taken  from  the  code,  which  w^e  have  else- 
where considered,  that  in  regard  to  things  certain  the 
compensation  shall  not  exceed  the  double.  Second,  that 
the  direct  and  not  the  remote  results  are  to  be  accounted 
for,  subject,  however,  to  the  provision  that,  in  cases  of 
fraud,  all  damage  sustained  is  to  be  made  good  ;  and 
Third,  that  in  estimating  injury,  the  general  opinion,  or, 
in  regard  to  things  vendible,  the  market  value,  and  not 
the  particular  estimate  of  the  injured  party,  is  to  govern. 
But  it  is  doing  injustice  to  the  clear  brevity  of  the  orig- 
inal to  attempt  a  translation  :  I.  In  casibus  certis,  ubi  de 
speciebus  vcl  quantitatibus  defi^iitis  agitur,  non  potest 
excedere  duplum  :  l.  un.  C.  de  Sent,  quce  pro  eo  quod  int. 

II.  Lucrum  oportct  circa  rem  ipsam  cojtsistai,  in  edque 
sit  radicatum,  ut  DD.  loquuntur,  non  /oris  advenians 
aut  fortuittmi :  I.  21,  §  j,  de  act.  empt.  Detrimenta  tamen 
omnia  prcsstantur  si  dolus  ijitervenerit ;  aliter  quanti 
minor  is :  I.  ij,  pr.  d.  t.  de  ac.  empt.,  I.  ig,  § /,  locati. 

III.  Lucri  et  damni  ratio  ex  judicio  communi,  non 
affectione  peculiari  initur  ;  nam  hcec  in  phantasia  Iiomi- 

treatises  of   the  great  masters  of   the  vain  to  hope  for  under  our  incongruous 

civil  law,  to  perceive  how  much  they  system. 

are  benefited  by  the  superior  harmony  But,  on  the  other  hand,  we  are  not 
and  logic  of  their  system.  Unembar-  without  compensation.  We  search  in 
rassed  by  any  conflict  of  legal  and  vain  in  the  pages  of  these  writers  for 
equitable  jurisdictions,  unpcrplexed  by  the  accurate  practical  teaching  of  our 
forms  of  action,  relieved  from  a  great  law  ;  and  we  sadly  miss  the  sharp  anal- 
portion  of  our  distinctions  between  real  ysis  of  actually  occurring  cases,  which 
and  persona!  properly,  and  thus  cman-  gives  so  much  interest  and  value  to  the 
cipaled  from  a  multitude  of  futile  tech-  great  body  of  our  jurisprudence,  mak- 
nicalitics  which  have  no  bearing  what-  ing  it,  instead  of  a  mere  repository  of 
ever  on  the  rights  of  parties,  their  theoretical  discussions,  a  faithful  por- 
discussions  have  a  clearness,  an  order,  trailure  of  the  actual  wants,  interests, 
and  a  scientific  precision,  that  it  is  in  and  passions  of  mankind. 
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num  consistit,  cujus  cssthnaiw  nulla  est:  I.  jj,  ad  L, 
Aquil.^ 

He  then  proceeds  to  illustrate  these  rules.  A  party 
who  had  let  a  certain  pottery  to  another  was  unable  to 
perform  his  agreement.  The  hirer  proved  that  he  could 
have  made  in  a  year  (the  term  is  not  stated)  a  thousand 
florins,  and  recovered  that  amount.  But,  says  the  author, 
he  should  only  have  had  judgment  for  300  florins,  because 
the  annual  rent  of  the  farm  was  150  florins:  Quod er at 
simphun,  et  contractus  locationis  est  certus,  id  est  certce 
quantitatts ;  tales  autem  duplum  egredi  no7i  possunt  : 
quae  regula,  exclaims  Huberus,  incredibile  est  quani  vulgo 
ignota  visa  est !  "^ 

In  illustration  of  the  second  rule,  he  states  this  case  : 
Hypolytus  ab  Arssen  had  purchased  certain  turf  pits, 
with  an  agreement  that  the  seller  should  give  him  the 
right  of  way  through  a  certain  ditch,  requisite  to  remove 
his  turf.  After  the  sale,  however,  the  purchaser  found 
that  the  seller  had  intentionally  (^per  dohim)  left  a  strip 
of  earth  between  him  and  the  ditch,  so  that  he  could  not 
use  it.  The  plaintiff  proved  that  at  the  time  of  the  ob- 
struction he  could  daily  make  forty  florins  ;  but  that, 
afterwards,  prices  had  fallen  to  twenty  florins,  at  which  he 
had  been  obliged  to  sell  his  turf.  Condemnatus  est  ven- 
ditor ijt  id  quod  emptoris  iitteresset.  Cum  ad  taxa- 
tionent  ejus  quod  interest  preventum  esset,  the  plaintiff 
claimed  this  sum,  namely,  the  price  at  forty  florins,  which 
greatly  exceeded  twice  the  purchase-money  of  the  whole 
land.  But  for  the  defense  it  was  contended,  i.  That  the 
alleged  price  of  turf  was  extraordinary.  2.  The  injury 
was  not  sufficiently  direct,  for  the  plaintiff  might  have 
gone  round  through  the  land  of  other  parties,  or  he 
could  have  thrown  a  bridge  over  the  obstacle,  and  thus 

1  Huber,  Prael.  Jur.  i,  405,  §  17.  '  Vol.  iii,  p.  88. 
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transported  his  turf.  3.  That  the  buyer  had  an  offer  of 
thirty-two  florins,  which  he  had  refused  ;  and  that,  conse- 
quently, the  seller  was  not  liable  unless,  perhaps,  for  the 
expense  of  the  bridge  that  the  buyer  might  have  made, 
and  the  transportation  of  the  turf  over  it.  Huberus  thus 
answers  these  arguments:  i.  The  price  was  the  com- 
mon one,  and,  at  all  events,  the  objection  was  inadmis- 
sible in  a  case  like  this  of  fraud.  PrcBterea  per  dolum 
hie prcetext2is  excludebatur.  2.  The  objection  came  too 
late,  because  the  seller  was  already  condemned  to  respond 
in  damages.  As  to  the  bridge,  it  was  not  to  be  required 
that  this  idea  should  have  suggested  itself  to  the  buyer, 
nor  was  he  bound  to  resort  to  such  an  expedient  in  case 
of  fraud.  3.  The  buyer  was  not  bound  to  receive  thirty- 
two  florins  for  his  turf  at  a  time  when  he  could  sell  them 
for  forty.  But  the  cause  was  decided  on  the  basis  of  the 
offer  of  thirty-two  florins  ;  and  Huberus  seems  to  deplore 
the  arbitrary  control  exercised  by  the  courts  over  the 
subject  of  compensation.  Quaiiqiiavi  juris  ignitur  ra- 
lioiies,  pro  triujuphante  (the  plaintiff)  viilitaire  viderc7i- 
ttir,  ia77ten  ut  est  hujus  rei  praxis  valde  hibrica  et  tan- 
Unn  no7t  arbitraria,  factum  est  ut  venditor  vix  ultra 
qua77i  obtulerat  sit  condemnatjisi'  It  might  be  curious, 
if  our  space  permitted,  to  compare  the  decision  here 
made  with  what  it  would  be  in  a  similar  case — say,  a 
conveyance  with  a  covenant  of  right  of  way — according 
to  our  jurisprudence. 

Among  the  more  recent  writers  on  the  modern  civil 
law,  we  find  the  same  absence  of  any  definite  rule,  of 
which  I  have  already  complained.  Domat  says,*  the 
seller  who  fails  to  deliver  must  pay  the  damages  caused 

'  Huberus,  Pracl.  Juris.,  vol.  iii,  pp.  plains  of  the    looseness  of  Domat  on 

83,  89,  t;^  30  to  35.  the  subject  of  the  measure  of  damages; 

'^  Contrat  dc  Vente,  Loix  Civiles,  liv.  but  the  (iifficulty  appears  to  be  rather 

I,   tit.  2,    sec.   2,  §  27.      Troplong,    in  in  the  system  than  in  the  author, 
his  masterly  treatise  Dc  la  Veute,  com- 
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by  his  default,  according  to  the  circumstances  of  the  case. 
Thus,  he  who  contracts  to  deliver  any  article  of  merchan- 
dise, the  price  of  which  rises  at  the  time  and  place  fixed 
for  delivery,  must  pay  the  actual  value  at  such  time  and 
place,  as  well  on  account  of  the  profit  that  the  purchaser 
would  have  made  by  reselling  them  there,  as  on  account 
of  the  loss  that  he  sustains  by  being  obliged  to  purchase 
other  articles  at  a  price  exceeding  that  of  his  bargain. 
So,  he  says  that  the  purchaser  would  be  entitled  to  his 
expenses  actually  incurred  on  coming  to  receive  the  arti- 
cle which  was  to  have  been  delivered,  but  that  remote 
and  unforeseen  consequences  are  not  to  be  taken  into 
consideration.  Thus,  for  instance,  if  the  seller  failing  to 
deliver  the  commodity  at  the  time  and  place  fixed  on,  the 
purchaser  has  been  made  unable  to  transport  them  to  an- 
other place,  where  he  could  sell  them  at  an  advance  ;  or  if, 
by  reason  of  the  non-delivery  of  the  article,  he  has  been 
obliged  to  send  off  his  workmen,  and  to  stop  some  work 
of  which  the  cessation  causes  him  considerable  injury, 
the  seller  will  be  considered  liable,  neither  for  the  profit 
lost  nor  the  injury  sustained  ;  for  these  consequences  are 
not  to  be  imputed  to  the  default  of  delivery,  but  result 
from  the  arrangements  of  a  higher  power,  and  accidental 
circumstances  which  no  one  can  control.^  ** 

'  Cont.  de  Vente.  liv.  i,  tit.  2,  sec.  2,  §  18. 
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§  784.  Contract  of  principal  and  surety. — *  The  contract 
of  suretyship  is  one  of  very  frequent  occurrence,  arising 
in  some  cases  by  imphcation  of  law,  as  between  the  parties 
to  negotiable  paper,  or  debtors  and  their  bail ;  in  others  it 
is  created  by  express  agreements  of  guarantee.  These, 
again,  sometimes  take  the  form  of  indemnities  and  con- 
tracts to  save  harmless,  and  at  others  assume  the  more 
binding  shape  of  express  contracts  to  do  the  particular 
thing  in  question  ;  in  which  last  case,  indeed,  the  peculiar 
relation  of  principal  and  surety  often  ceases  to  exist.^ 


'  "  In  ancient  times,"  said  Buller,  J., 
in  Toussaint  v.  Martinnant,  2  T.  R.  100, 
"  no  action  could  be  maintained  at  law, 
•where  a  surety  had  paid  the  debt  of  his 
principal.  Now,  why  does  the  law 
(510) 


raise  such  a  promise  ?  Because  there 
is  no  security  given  by  the  party.  Rut 
if  the  party  choose  to  take  a  security, 
there  is  no  occasion  for  the  law  to  raise 
a  promise." 
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The  questions  that  ordinarily  present  themselves,  as 
between  the  principal  debtor  and  the  party  who  has  as- 
sumed for  him  the  obligations  of  a  surety,  relate  to  the 
circumstances  which  entitle  the  latter  to  call  for  repay- 
ment of  any  sum  he  may  have  been  obliged  to  pay  for 
him  ;  the  mode  of  that  payment ;  and  the  collateral  ex- 
penses, legal  or  otherwise,  of  which  he  can  demand  re- 
imbursement. These  questions  sometimes  arise  in  actions 
by  sureties  against  their  principals,  sometimes  in  suits 
against  the  sureties  themselves ;  and  though  the  law  gen- 
erally tends  to  favor  the  surety,  still,  so  far  as  the  construc- 
tion of  the  contract  is  concerned,  no  difference  is  made  as 
to  the  manner  in  which  the  case  is  presented. 

There  is  another  class  of  cases  of  a  mixed  character, 
where  actions  are  brought  against  sureties  for  sheriffs,  con- 
stables, or  other  public  officers.  As  these  cases  involve 
the  consideration  of  the  principles  of  the  measure  of 
damages  in  actions  on  official  bonds,  we  have  already 
treated  them  in  the  chapter  on  that  subject.  It  is  only 
necessary,  therefore,  here  to  consider  the  liabilities  of 
principal  and  surety  as  arising  out  of  private  contract. 

Let  us  first  bear  in  mind  the  clear  distinction  that  exists 
between  two  classes  of  cases,  falling  under  the  general 
head.  "  It  is  the  distinction  between  an  affirmative  cove- 
nant for  a  specific  thing,  and  one  of  indemnity  against 
damage  by  reason  of  the  non-performance  of  the  thing 
specified.  The  object  of  both  may  be  to  save  the  cove- 
nantee from  damages,  but  their  legal  consequences  are 
essentially  different." '*^^ 

§  785.  Implied  contract  of  indemnity.—*  A  surety  for  the 
payment  of  money  cannot  call  on  his  principal  until  he  has 
paid  the  debt.(^)    So  it  was  early  held  by  Lord  Mansfield, 

'  Gilbert  v.  Wiman,  i  N.  Y    550,  562. 
(»)  Churchill  v.  Moore,  15  Kas.  255  ;  Hall  v.  Nash,  10  Mich.  303  ;  Butler  t/. 
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in  regard  to  a  surety  in  a  bond  ;  "till  damnified,"  said  tiis 
lordship,  "which  he  could  not  be  till  he  had  been  called 
upon  and  had  paid,  he  could  not  bring  an  action."  ^  And 
so  it  has  been  held  in  New  York,  where  the  surety  had 
been  sued  and  charged  in  execution,  that,  not  having 
paid  the  debt,  and  having  no  promise  to  indemnify  him, 
he  could  not  recover  against  his  principal'  For  this  a 
technical  reason  also  exists,  that  the  only  action  that  can 
be  maintained  in  such  case  is  assumpsit  for  money  paid, 
which,  of  course,  will  not  lie  until  money  or  its  equivalent 
is  paid.**  There  is  in  this  case  no  express  contract  of 
indemnity,  and  no  reason  for  the  law  to  create  a  promise 
until  the  surety  has  actually  lost  property  for  which  the 
principal  should  in  equity  compensate  him. 

§  786.  Express  contract  of  indemnity. — *  Where  the 
plaintiff  holds  an  express  promise  to  indemnify  and  save 
him  harmless,  there  he  can  maintain  an  action  without 
having  paid  the  debt  ;  and  we  shall  presently  examine 
the  extent  of  compensation  allowed  for  the  injury  he 
alleges  himself  to  have  sustained.*  But  where  the  plaintiff 
holds  not  merely  an  agreement  to  indemnify  and  save 
him  harmless  against  the  consequences  of  the  default  of 
the  other,  but  an  express  promise  to  pay  a  debt,  or  to  do 
some  particular  act,  then  the  position  of  the  parties  en- 
tirely changes.  The  relation  of  principal  and  surety  dis- 
appears, and  it  has  been  held  that  the  failure  to  perform 
the  act  agreed   on  gives  the   plaintiff  a  right  of  action 

'  Taylor  v.  Mills,  Cowp.    525  ;    Paul  The   bail  of   a  deputy   sheriff  are  not 

V.  Jones,  I  T.  R.  599  ;  Powell  v.  Smith,  liable  unless  the  sheriff  has  been  dam- 

8  Johns.   249  ;    Rodman  v.  Hedden,  to  nified  or  made  legally  liable  in  conse- 

Wend.  498  ;  Pigou  v.  French,  i  Wash,  quence  of  the   dereliction  of  the  dep- 

C.  C.   278.  uty.     Hughes  v.  Smith,  5  Johns.  168  ; 

■•'  Powell  -'.  Smith,  8  Johns.  249.  Rowe  v.  Richardson,  5  Barb.  385. 

^  Rodman  v.  Hedden,  10  Wend.  498. 


Ladue,    12  Mich.  173;  Thompson  v.  Richards,  14  Mich.  172;  Kenyon  t/. 
Woodrufi",  33  Mich.  310;  Burt  v.  Dewey,  40  N.  Y.  283, 
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even  before  he   has  suffered  any  direct  damage  himself ; 
and  so  it  has  also  been  decided  as  a  rule  of  pleading. 

Where  the  defendant  agrees  to  discharge  the  plaintiff 
from  any  bond  or  other  particular  thing,  there  the  de- 
fendant, having  agreed  to  do  a  particular  act,  cannot 
plead  lion  dainnificatus ;  but  where  the  condition  is  to 
discharge  the  plaintiff  yr6>;?2  damage  by  reason  of  any  par- 
ticular thing,  or  to  inde7nnify  aiid  save  harmless,  there 
the  damage  must  be  shown,  and  consequently  non  dam- 
nificatus  is  a  good  plea/** 

§  787.  Interpretation  of  the  contract. — In  all  covenants 
of  indemnity,  therefore,  a  preliminary  question  of  inter- 
pretation arises ;  and  it  becomes  necessary  to  decide 
whether  the  contract  is  to  pay  a  sum  of  money  or  dis- 
charge one  from  a  debt  or  liability,  or  whether  it  is  merely 
to  save  harmless  or  to  protect  from  damage.  If  the  for- 
mer is  the  case,  the  contract  is  broken,  and  damages  are 
to  be  recovered  upon  the  defendant's  failure  to  pay  the 
money  or  discharge  the  debt ;  if  the  latter,  the  contract 
is  broken  only  when  the  plaintiff  suffers  damage  by  rea- 
son of  the  liability  covenanted  against. 

§  788.  Measure  of  damages  on  contracts  of  indemnity.— 
The  general  rules  are  as  follows  :  If  the  defendant  con- 
tracted to  pay  or  discharge  a  debt,  the  measure  of  dam- 
ages is  the  amount  of  the  debt,  although  the  plaintiff 
has  not   paid   it,(^)  and  even  if  he  is  not  liable  for  it.C') 

'  Cutler  V.    Southern,  i  Saund.    116,  affi'd  in  Error,  Id.  479  ;  Thomas  v.  Hi- 

note  I  ;  Holmes  7:  Rhodes,  i  B.  &  P.  len,  i   Hill   14^.     These  two  last  cases 

638  ;    Hodgson    v.    Bell,  7  T.   R.  97  ;  overrule  that  of  Douglass  -c  Clarke,  14 

Port  V.  Jackson,   17  Johns.   239  ;  s.  c.  Johns.  177. 


(")  Gage  V.  Lewis.  68  111.  604;  Smith  v.  Rogers,  14  Ind.  224,  227  {semb/e); 
Ham  V.  Hill,  29  Mo.  275;  Seligman  v.  Dudley,  14  Hun  186;  Fletcher  v. 
Derrickson,  3  Bosw.  181 :  Porter  v.  State,  23  Oh.  St.  320,  and  all  the  cases 
cited  in  the  next  section. 

(•>)  Hodgson  V.  Wood,  2  H.  &  C.  649. 
Vol.  n.— 33 
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and  without  reference  to  the  consideration  he  has  re- 
ceived.('')  If  the  defendant  contracted  to  save  the  de- 
fendant harmless  from  a  liability,  it  has  been  held  that 
the  amount  of  the  liability  is  the  measure  of  damages, 
though  the  plaintiff  has  not  paid  it.(^)  But  if  the  con- 
tract was  merely  to  indemnify  or  save  the  plaintiff  harm- 
less from  a  debt,  the  measure  of  damages  is  the  amount 
the  plaintiff  has  already  paid  on  the  debt.C) 

§  789.  Contracts  to  pay  or  discharge  a  debt. — Upon 
breach  of  a  contract  to  pay  or  to  discharge  another's  debt, 
an  action  lies  at  once,  upon  default,  to  recover  the 
amount  of  the  debt,  without  proof  by  the  plaintiff  that 
he  has  paid  it-C^)  So  where  one  of  a  firm,  having,  on  its 
dissolution,  undertaken  to  collect  its  outstanding  claims, 
gave  his  bond  to  pay  all  demands  against  it,  and  save  the 
other  partner  and  his  sureties  and  indorsers,  on  account 
of  said  firm,  harmless,  it  was  held  that  the  obligee  could 
recover  on  the  bond  the  amount  of  the  partnership  debts 
existing  due  and  unpaid. (")     In  Gage  v.  Lewis, (^)  a  case 

C)  Cooper  V.  Page,  24  Me.  73;  Oakley  v.  Boorman,  21  "Wend.  588. 

('')  Cases  cited  in  §  795. 

if)  Cases  cited  in  §  793. 

('')  CarrT/.  Roberts,  5  B.  &  A.  78  ;  Lathrop  v.  Atwood,  21  Conn.  117; 
Pierce  v.  Plumb,  74  III.  326  ;  Stout  v.  Folger,  34  la.  71  ;  Dorsey  v.  Dashiell, 
I  Md.  198;  Farnsworth  7'.  Boardman,  131  Mass.  115;  Merriam  v.  Pine  City 
Lumber  Co.,  23  Minn.  314;  Belloni  v.  Freeborn,  63  N.  Y.  383;  Dayton  7/. 
Gunnison,  9  Pa.  St.  347  ;  Raymond  7/.  Cooper,  8  Up.  Can.  C.  P.  388.  But 
contra  fthat  nominal  damages  only  can  be  recovered  unless  the  plaintiff  has 
paid  the  debt),  Israel  v.  Reynolds,  ii  111.  218;  Dye  7/.  Mann,  10  Mich.  291. 

(-)  Miller  7/.  Kingsbury,  128  111.  45:  Devol  v.  Mcintosh,  23  Ind.  529; 
Lee  7>.  Burrell,  51  Mich.  132;  Ham  v.  Hill,  29  Mo.  275  ;  Ley  ?'.  Mille'-,  45 
N.  W.  Rep.  174  (Neb.)  ;  Sinsheimer  v.  Tobias,  53  N.  Y.  Super.  Ct.  508; 
Wilson  V.  Stilwell,  9  Oh.  St.  467.  See,  however,  Duran  v.  Ayer,  67  Me.  145, 
where  the  plaintiff  recovered  only  what  he  had  paid,  but  he  did  not  except  to 
the  decision.  The  point  docided  was,  that  the  plaintiff  could  recover,  on  a 
x;ontract  to  pay  the  debts  of  a  third  party  and  to  hold  the  plaintiff  harmless, 


0  68  111.  604,  617. 
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of  this  nature,  Scholfield,  J.,  said  :  "  It  has  ever  been  held 
that  where  a  bond  is  given,  intended  as  a  bond  of  in- 
demnity, but  containing  a  covenant  that  the  obligor  will 
pay  certain  debts,  for  the  payment  of  which  the  obligee 
is  liable,  and  the  obligor  fails  to  perform,  an  action  lie? 
for  the  breach,  and  the  obligee  is  entitled  to  recover  the 
sums  agreed  to  be  paid,  although  it  is  not  shown  that  he 
has  been  damnified,  unless,  from  the  whole  instrument, 
it  manifestly  appears  that  its  sole  object  was  a  covenant 
of  indemnity."  In  a  case  before  the  Supreme  Court  of 
the  United  States, (''')  it  appeared  that  the  defendant 
agreed  that  if  the  plaintiff  would  prosecute  a  claim  against 
a  third  party  and  obtain  judgment  and  levy  on  the  prop- 
erty, he,  the  defendant,  "would  bid  it  off  for  whatever 
the  judgment  and  costs  might  be."  This  he  did  not  do, 
and  the  property  was  knocked  down  to  the  plaintiff  for 
a  nominal  sum.  Suit  was  then  brought  for  the  breach 
of  the  agreement,  and  the  court  held  the  defendant  liable 
for  the  full  amount  of  the  judgment,  with  interest  and 
costs.  This  ruling  the  Supreme  Court  affirmed,  after  a 
full  consideration,  notwithstanding  the  fact  that  the 
plaintiff  would   apparently   by  this  decision   be  able  to 


the  full  amount  of  the  loss  sustained,  not  to  exceed  the  amount  of  the  notes 
and  interest.  See  also,  Smith  v.  Riddell,  87  111.  165.  The  contract  in  Walker 
%>.  Broadhurst,  8  Ex.  889,  was  of  a  slightly  different  nature.  The  plaintiff 
entered  into  partnership  with  A.  and  B.,on  condition  that  they  should  furnish 
security  as  to  the  state  of  the  firm.  The  defendant  covenanted  with  the 
plaintiff  that  the  amount  due  the  old  firm  should  not  be  less  than  a  sum 
specified,  and  that  the  debts  of  the  firm  should  not  exceed  a  certain  sum.  It 
appearing  that  the  debts  exceeded  the  amount  specified,  but  also  that  less  than 
that  amount  had  been  paid  on  account  of  the  liabihties  of  the  old  firm,  it  was 
held  that  the  defendant's  covenant  was  a  contract  of  indemnity  only,  but  that 
the  plaintiff  was  entitled  to  recover  as  damages  the  actual  loss  which  he  had 
sustained  by  reason  of  the  defendant's  breach  of  covenant  ;  and  that  the 
amount  of  such  damage  was  purely  a  question  for  the  jury. 

(")  Wicker  v.  Hoppock,  6  Wall.  94.     See  argument  of  plaintiff  in  i  rror,  p. 
95. 
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make  use  of  the  two  judgments,  and  thus  might  recover 
more  than  the  amount  of  his  claim.  *  So  in  New 
York,  where  the  plaintiff,  as  lessee  for  a  term  of 
years,  had  assigned  it  to  the  defendant,  who  executed 
a  covenant  to  pay  the  rent  to  the  head  landlord,  it  was 
insisted  on  the  part  of  the  defendant,  that  the  plaintiff 
could  only  recover  nominal  damages  unless  he  showed 
that  he  paid  the  rent  ;  but  the  court  said  :  "  The  cove- 
nant is  express  and  positive  that  the  defendant  will  pay 
the  rent  ;  and  it  would  be  against  all  reason  and  justice 
to  say  that  the  plaintiff  shall  himself  first  pay  and  advance 
the  money  before  his  right  of  action  against  the  defendant 
to  recover  it  arises";  and  the  rent  was  held  to  be  the 
measure  of  damages,^  "^'^  The  same  rule  has  been  applied 
by  the  New  York  Commission  of  Appeals  to  the  breach 
by  a  lessee  of  an  absolute  covenant  to  pay  taxes  or  assess- 
ments on  the  demised  premises. ("")  So  where  the 
defendant  had  agreed  to  pay  certain  notes  and  mort- 
gages made  by  the  plaintiff,  to  third  parties,  the  plain- 
tiff was  allowed  to  recover  the  full  amount,  though  un- 
paid.(^)  And  on  an  agreement  by  the  purchaser  of  an 
equity  of  redemption  that  if  the  mortgage  were  foreclosed 
no  personal  judgment  should  be  taken  against  the  plain- 
tiff the  measure  of  damages  is  the  amount  of  a  judgment 
so  recovered,  though  it  has  not  been  paid.^) 

*  So  again,  if  one,  by  bond,  guarantees  that  a  third  party 

'  Port  z/.  Jackson,  17  Johns.  239,  245  ;  Court,  2  T.  R.  640;  Hodgson  v.  Bell, 
s.  c.  in  error,  Id.  479.  See  Toussaint  7  T.  R.  97  ;  Atkinson  v.  Coatsworth, 
V.  Martinnant,  2  T.  R.  100  ;  Martin  v.     8  Mod.  33. 


(")  Trinity  Church  7/.  Higjjins,  48  N.  Y.  532. 

('')  Furnas?/.  Dur^in,  119  Mass.  500. 

(')  Banfield  v.  Marks,  56  Cal.  185.  Upon  the  analojjy  of  these  decisions 
the  case  is  probably  to  be  upheld  elsewhere  cited,  where  it  was  decided  that 
in  an  action  brought  on  a  covenant  to  discharge  an  existing  incumbrance, 
the  plaintiff  wasentitled  to  recover  the  full  amount  of  the  incumbrance,  though 
notiiing  had  JJccn  paid.     Lclhbridgc  v.  Mytton,  2  B.  &  A.  772. 
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shall  pay  a  certain  sum  of  money  by  a  given  day,  on  de- 
mand, the  plaintiff  must  assign  the  non-payment  of  the 
money  by  the  third  party  as  a  breach  of  the  condition 
of  the  bond  sued  on,  but  he  is  not  bound  to  give  any 
furtlier  evidence  of  the  extent  of  his  damages,  the  instru- 
ment itself  fixing  the  amount  he  is  entitled  to  recover ; 
and  it  was  so  held  against  the  defendant,  who  insisted 
that,  in  the  absence  of  such  evidence,  the  plaintiff  could 
only  recover  nominal  damages/ 

And  a  similar  decision  was  made  in  the  English  Ex- 
chequer.' The  defendant  was  indebted  to  H.  D.  and  G. 
B.  in  the  sum  of  ;^400,  secured  by  a  promissory  note  made 
by  the  defendant,  and  by  the  plaintiff  as  the  defendant's 
surety ;  and  thereupon  the  defendant  covenanted  that  he 
would  pay  H.  D.  and  G.  B.  the  sum  of  ^400,  on  O'-  before 
the  thirteenth  of  August  then  next;  breach, non-payment 
by  the  day.  On  the  trial  it  appeared  that  the  plaintiff  had 
been  notified  that  he  would  be  held  liable  on  the  note  ; 
but  the  note  was  not  paid,  and  the  defendant  insisted  that 
the  plaintiff  was  only  entitled  to  nominal  damages.  The 
Lord  Chief  Baron  Abinger  overruled  the  objection  ;  and 
the  plaintiff  had  a  verdict  for  the  note  and  interest.  On 
showing  cause  why  there  should  not  be  a  new  trial,  this 
was  held  right.  Alderson,  B.,  said  :  "  To  what  extent 
has  the  plaintiff  been  injured  by  the  defendant's  default } 
Certainly  to  the  amount  of  the  money  that  the  defendant 
ought  to  have  paid  according  to  his  covenant ";  ('')  and 
he  likened  it  to  an  action  of  trover  for  title  deeds.** 

'  Mann  v.  Eckford,  15  Wend.  502  ;  In  another  case,  however,  the  court 
J I  re  Negus,  7  Wend.  499.  So  where  told  the  jury  they  were  at  liberty  to 
the  defendant,  having  guaranteed  to  find  for  the  whole  amount  of  the  plain- 
keep  the  plaintiff  clear  of  back  in-  tiff's  liability.,  but  i-ccommended  them  to 
terest,  failed  to  do  so,  it  was  held  that  find  only  for  the  amount  actually  paid, 
the  plaintiff  was  damnified  from  the  Bauer  v.  Roth,  4  Rawle  S3. 
moment  judgment  was  obtained  against  -  Loosemore  v.  Radford,  9  M.  &  W. 
him,  and  might  sue  on  the  agreement.  657. 
Gardner    v.    Grove,    10  S.    &    R.    137. 


(')  Gunel  V.  Cue,  72  Ind.  34;  Malott  v.  Goff,  96  Ind.  496. 
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The  following  case  carries  out  this  doctrine  to  its  fullest 
extent :  One  Jennings  had  bequeathed  to  the  children  of 
his  granddaughter,  a  Mrs.  Button,  on  her  death,  a  legacy 
of  ^400,  to  be  paid  at  the  age  of  twenty-one  to  the 
survivors  who  reached  that  age,  and  the  testator  devised 
part  of  his  estate  charged  with  the  legacy,  in  moieties  to 
his  two  daughters  ;  the  plaintiff,  as  heir  at  law  to  one  of 
the  daughters,  who  had  then  died,  effected  a  partition  of 
the  estate  with  the  other  daughter,  each  covenanting  with 
the  other  to  pay  half  the  legacy.  The  plaintiff  subse- 
quently sold  his  part  to  the  defendant,  subject  to  the 
payment,  by  the  defendant,  of  one  moiety  of  the  legacy 
to  W.  H.  Parker,  the  only  surviving  child  of  Mrs.  Button, 
who  was  dead,  on  his  attaining  the  age  of  twenty-one,  or 
to  his  personal  representatives  in  case  of  his  death  under 
age,  and  the  defendant  covenanted  with  the  plaintiff  to 
pay  such  moiety,  and  indemnify  the  plaintiff  against  all 
liability  on  account  of  it.  Parker  died  under  twenty-one, 
and  his  administrator  claimed  a  moiety  of  the  legacy, 
which  the  plaintiff,  claiming  it  himself,  notified  the  de- 
fendant not  to  pay.  A  bill  having  been  filed  by  Parker's 
administrator  to  compel  the  payment  of  the  legacy  to  him 
by  the  plaintifT,  it  was,  on  the  ground  that  the  legacy  was 
no  longer  a  charge  on  his  estate,  dismissed  with  costs, 
though  the  plaintiff  had  to  pay  some  costs  as  between 
attorney  and  client.  The  plaintiff  having  brought  an 
action  on  the  covenant  alleging  as  breaches  the  non- 
payment of  the  moiety  to  Parker's  personal  representa- 
tives and  the  non-indemnity  of  the  plaintiff,  whereby 
the  plaintiff  incurred  costs,  it  was  held  by  all  the  judges 
that  the  plaintiff  was  entitled  not  merely  to  nominal 
damages,  but  to  the  full  indemnity,  including  the  ;/^20O 
and  the  costs  paid  by  the  plaintiff.(^') 

(")  Hodgson  V.  Wood,  2  H.  &  C.  649. 
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One  English  case  seems  to  be  opposed  to  the  rule 
above  stated.  In  that  case  it  appeared  that  the  plaintiffs 
lent  the  defendant  ^600  on  the  security  of  an  indenture 
by  which  two  policies  on  the  defendant's  life  were  charged 
with  the  loan.  In  the  indenture  the  defendant  covenanted 
to  pay  the  premiums  on  the  policies,  which  would  become 
void  unless  these  should  be  annually  paid.  The  defendant 
paid  the  first  premium  only,  and  the  plaintiffs  sued  him 
on  his  covenant  for  non-payment  of  three  years'  pre- 
miums. It  was  held  that,  as  it  did  not  appear  the  plain- 
tiffs had  sustained  any  loss,  they  were  entitled  to  nominal 
damages  only.C) 

§  790.  The  rule  not  to  be  approved  on  principle. — *  These 
decisions  appear  somewhat  to  conflict  with  the  import- 
ant and  fundamental  rule  which  has  already  been  stated, 
that  actual  compensation  will  not  be  given  for  merely 
probable  loss.  Nor  is  the  argument  that  the  party,  hav- 
ing bound  himself  to  do  a  particular  act,  must  therefore 
be  held  liable  in  the  full  amount,  of  greater  weight. (^) 
There  is  a  multitude  of  contracts  of  the  same  char- 
acter, to  which  no  such  doctrine  is  applied.  If,  instead 
of  a  contract  to  pay  a  certain  sum  of  money,  the  agree- 
ment be  to  do  any  other  particular  act,  an  inquiry  is  in- 
dispensable to  ascertain  how  far  the  party  plaintiff  has 
been  damnified  by  the  nonfeasance.  It  is,  perhaps,  no 
great  stretch  of  reasoning  to  say  that  the  damages  aris- 


(■')  National  A.  &  I.  Assoc,  v.  Best,  2  H.  &  N.  605. 

('')  This  and  tlie  preceding  remark  are  disapproved  by  Leonard,  C,  in 
Trinity  Church  v.  Higgins,  48  N.  Y.  532,  538.  He  observed  that  "  parties 
have  the  just  right  to  make  all  lawful  contracts  guarding  their  rights  and  secur- 
ing performance  of  their  intentions,  including  that  of  contravening  the  rule  of 
actual  compensation  for  actual  loss  ;  and  when  expressed  in  apt  and  suitable 
language,  it  would  be  flagrant  wrong  if  courts  of  justice  should  assume  to 
disregard  it,  in  favor  of  some  technical  rule  framed  for  other  and  wholly  dif- 
ferent circumstances." 
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ing  from  the  non-payment  of  money  should  be  measured 
by  the  sum  itself.  Still,  a  doubt  may  often  arise  whether 
the  party  who  holds  the  ag7'eement  has  been  injured  to 
that  extent ;  and  this  is  well  pointed  out  by  a  very  ac- 
curate judge,  in  Loosemore  v.  Radford.^  Parke,  B.,  said  : 
"  The  defendant  may,  perhaps,  have  an  equity,  that  the 
money  he  may  pay  to  the  plaintiff  shall  be  applied  in 
discharge  of  his  debt ;  but,  at  law,  the  plaintiff  is  entitled 
to  be  placed  in  the  same  situation,  under  this  agreement, 
as  if  he  had  paid  the  money  to  the  payees  of  the  bill." 
This  remark  of  a  very  acute  judge  states  the  evil,  but 
suggests  no  remedy.  The  law  is  thus  carried  into  exe- 
cution unattended  by  the  equity  which  should  temper  it. 
It  is  one  of  many  instances  illustrating  the  inconvenience 
and  serious  hardships  that  often  flow  from  the  separation 
of  the  jurisdictions.  Either  the  plaintiff  should  only  be 
allowed  to  recover  for  actual  loss ;  or,  if  the  court  pro- 
ceed upon  the  idea  of  compelling  the  defendant  specif- 
ically to  perform  his  promise,  it  should  carry  the  engage- 
ment into  full  execution,  by  applying  the  proceeds  of  the 
judgment  where  they  belong.  This  a  court  of  law  pos- 
sesses no  power  to  do  ;  and  as  it  is  incompetent  to  do 
complete  justice,  it  should  confine  its  remedies  exclu- 
sively to  those  cases  where  actual  injury  appeals  for  re- 
dress.** 

§  791.  Contracts  to  indemnify  or  save  harmless. — *  It  ap- 
pears upon  the  whole,  settled,  that  if  the  engagement  be 
collateral,  or,  more  properly  speaking,  indirect,  whether 
only  implied  in  law,  or  whether  it  be  an  undertaking  to 
indemnify  and  save  harmless  against  the  consequences  of 
the  default,  there  damage  to  be  recovered  must  be  proved. 
And  so  it  is  held  whether  the  action  be  by  the  surety 

'  9  M.  &  W.  657. 
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against   the    principal,   or  by   the    creditor   against    the 
surety.** 

§  792.  Early  cases  erroneous. — In  a  case  at  Nisi  Prius, 
before  Lord  Ellenborough,  on  a  bond  conditioned  to  in- 
demnify the  plaintiff  against  a  bond  given  by  him  to  a 
third  party,  though  it  did  not  appear  that  he  had  paid  it, 
his  lordship  said  that  he  did  not  see  any  measure  of  dam- 
ages except  the  penalty  of  the  bond  ;  and  the  jury  so 
found.'  *  In  a  case  in  New  York,  this  erroneous  view  of 
the  subject  was  carried  to  a  great  length  ;  and  it  is  desira- 
ble carefully  to  notice  the  decision,  and  those  by  which  it 
has  been  since  overruled  ;  for  unless  we  adhere  strictly  to 
the  principle  that  actual  compensation  shall  only  be 
awarded  for  actual  loss,  we  are  without  any  guide  what- 
ever in  this  branch  of  the  law.  Suit  was  brought^  by  the 
overseers  of  the  poor  against  the  sureties  in  a  bond  given 
by  the  father  of  an  illegitimate  child,  before  its  birth,  to 
save  harmless  and  indemnify  the  town  against  all  expenses 
by  reason  of  the  child.  After  the  birth,  an  order  was 
made  by  two  justices,  according  to  the  statute,  fixing  the 
amount  of"  the  defendant's  liability.  It  was  insisted  that 
this  order  was  competent  evidence  against  the  defendant, 
and  that  the  town  was  not  bound  to  show  the  actual  ex- 
penditure of  the  sum  claimed  ;  and  it  was  so  held  by  the 
Court  of  Errors.     Jones,  C,  said  : 

"  It  was  urged  as  the  general  rule  applicable  to  contracts  of 
indemnity,  that  the  party  who  is  to  be  indemnified  cannot  main- 
tain an  action  on  the  contract  against  the  indemnifier  until  he 
has  been  damnified.  But  that  rule  does  not  necessarily,  and  in 
all  cases,  require  the  actual  payment  of  the  damages  or  expenses 
incurred  to  enable  the  party  to  sue  for  and  recover  the  indemnity. 
When  the  obligation  is  to  indemnify  against  damages  or  ex- 
penses, and  the  obligee  has  become  absolutely  bound  and  liable 

'  Wood  -'.  Wade,  2  Starkie  167.  623,    639,    647,    reversing    Donely    v. 

'  Rockfeller  v.   Donnelly,  8  Covven,     Rockfeller,  4  Cow.  253. 
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to  pay  the  expense  or  damage  incurred  by  the  charge,  and  his 
demand  against  his  obligor  upon  the  bond  of  indemnity,  by 
reason  of  the  charge  against  himself,  is  reduced  to  a  certainty, 
it  would  surely  be  just  and  reasonable,  and  would  violate  no 
principle  of  law,  to  permit  him  to  enforce  his  own  demand  against 
his  obligor  in  the  first  instance,  and  before  he  satisfies  the  charge 
against  himself.  It  is  an  operation  which  avoids  circuity,  and 
essentially  subserves  the  purposes  of  justice  and  equity,  by  en- 
abling him  who  is  entitled  to  the  indemnity  to  obtain  the  means 
to  satisfy  the  charge  he  has  incurred  from  the  party  who  ought 
to  bear  it,  and  thereby  save  himself  the  necessity  of  an  advance 
and  payment  out  of  his  own  funds  and  estate,  which  might  be  in- 
convenient, and  perhaps  involve  him  in  serious  embarrass- 
ments  

"  If  there  had  been  no  adjudication  against  the  father,  assessing 
the  amount  he  should  pay  for  the  indemnification  of  the  plain- 
tiffs, and  there  had  been  no  admission  in  pleading  of  the  amount 
demanded,  other  evidence  might  have  been  necessary  to  enable 
the  jury  to  assess  the  damages  ;  but  the  plaintiffs  might  in  such 
case  have  shown  that  the  father  had,  with  the  consent  and  con- 
currence of  his  sureties,  agreed  to  pay  a  weekly  or  monthly  sum 
for  the  maintenance  of  the  child,  and  on  the  principle  of  the 
case  of  Hays  v.  Bryant,'  have  recovered  that  sum  for  their  in- 
demnity against  the  charge  ;  or,  as  I  apprehend,  it  would  have 
been  sufficient  for  them  to  show  what  sum  was  reasonably  neces- 
sary for  the  support  of  the  child  during  the  time  it  had  been 
chargeable  to  them  ;  and  for  that  sum,  if  the  child  was  shown 
to  have  been  provided  for  by  their  procurement,  the  jury  would 
have  been  warranted  in  giving  their  verdict.  Other  cases  might 
be  put  :  the  town,  for  example,  may  have  an  establishment  up- 
held by  a  common  fund,  or  supplied  by  the  contributions  of  the 
inhabitants  in  money  or  provisions,  for  the  maintenance  and  sup- 
port of  those  who  are  chargeable  to  it,  and  where  provision  is 
made  for  illegitimate  children  as  w^ell  as  paupers,  or  the  infant 
may  be  left  with  the  mother  by  the  overseers  of  the  poor,  under 
some  arrangement  with  her  for  a  reasonable  allowance  for  its 
support ;  or  expenses  may  be  incurred  for  its  maintenance,  which, 
from  want  of  means,  or  from  forbearance  or  other  causes,  remain 
unpaid.     In  none  of  these  supposed  cases,  each  one  of  which  may 

'  I  H.  Bl.  253. 
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occur  and  is  within  the  scope  of  probability,  would  there  be  an 
expenditure  or  actual  payment  of  money  ;  and  could  it  be  pre- 
tended that  in  any  one  of  them  the  overseers  of  the  poor  would 
be  disabled,  by  that  cause,  from  recovering  a  reasonable  and 
just  compensation  for  the  maintenance  of  the  child  ?  The 
measure  of  damages  might,  in  some  of  these  cases,  be 
attended  with  difficulties,  which  might  sometimes  be  insuper- 
able ;  but  the  right  of  the  plaintiffs  to  compensation  for  the  use 
of  those  who  might  have  a  claim  upon  them  for  the  maintenance 
of  the  child,  and  thus  enabling  them  to  satisfy  the  charge,  would 
be  undeniable,  and  the  difficulty  of  the  remedy  alone  would  ob- 
struct it.  In  the  present  case,  the  overseers  of  the  poor,  to  ob- 
viate all  difficulties  on  that  point,  have  had  the  precaution  to 
obtain  the  further  relief  provided  by  the  act,  in  an  order  of  bas- 
tardy, by  which  the  weekly  contribution  of  the  reputed  father 
to  the  overseers  for  the  support  of  the  child  is  judicially  and 
conclusively  settled  and  determined.  This  adjudication  was  in 
evidence,  and,  in  my  judgment,  it  was  conclusive  upon  both  the 
father  and  his  sureties,  as  the  rule  of  damages  in  the  action  on 
the  bond." ' 

It  will  be  observed  that  here  the  covenant  was  merely 
to  indemnify  and  save  harmless,  and  did  not  reach  to  the 
extent  of  a  promise  to  do  the  thing  in  the  first  place.  It 
is  to  be  noticed,  also,  that  the  whole  scope  of  this  reason- 
ing is  opposed  to  the  general  rule  that  actual  compensa- 
tion will  only  be  given  for  actual  loss,  and  cannot  be  sup- 
ported but  on  the  idea  that  a  court  of  law  is  to  assume 
the  powers  of  a  court  of  equity,  and  compel  an  imperfect 
kind  of  specific  performance.  If  this  doctrine  were  main- 
tained, covenantors  against  incumbrances  would  be  com- 
pelled to  pay  before  the  incumbrance  was  discharged  ; 
covenantors  for  quiet  enjoyment  would  be  obliged  to  pay 
before  eviction  ;  and  all  parties  agreeing  to  do  a  specific 

'  The  same  point  was  again  decided  they  would  not  have  at  common  law  "; 

in  the  People  z'.  Corbett,  8  Wend.  520.  and  it  is  there  said  to  be  for  the  same 

But  in  Churchill  f.  Hunt,  3  Denio  321,  reason  that  in  a  claim  against  the  sher- 

these  decisions  are  said  to  rest  entirely  iff  on  bonds  for  the  jail  liberties,  it  is 

on  the  spirit  and  intent  of  the  statute,  unnecessary  to  prove  damage.     Kip  v. 

"giving  these  bonds  an  effect  which  Brigham,  7  Johns.  ]68. 
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thing  would  be  mulcted  in  the  sum  equivalent  to  per- 
formance, without  any  proof  whatever  that  the  other  party 
had  been  injured,  or  that  his  position  was  such  that  he 
could  be.** 

§  793.  Later  cases  follow  the  true  rule. — *  But  this  is  not 
the  result  of  the  more  recent  authorities  of  the  courts  in 
this  country.  In  an  early  case,  the  question  "  whether  on 
an  escape  the  bail  to  the  liberties  became  liable  for  the 
whole  penalty,  or  for  the  damages  sustained  by  the  sheriff 
by  reason  of  the  escape  ?"  was  raised  in  New  York,  but 
not  decided.'  But  it  was  soon  after  said  that  neither  the 
sheriff  nor  his  assignee  could  recover  without  showing 
injury  sustained,  and  that,  consequently,  recapture  after 
the  escape,  or  voluntary  return,  was  an  answer  to  a  suit 
against  the  sureties  for  the  liberties.'**  In  another  case, 
on  an  agreement  to  indemnify  and  save  harmless  against  a 
certain  demand,  a  judgment  having  been  recovered  on  the 
claim  in  question  against  the  plaintiff,  but  nothing  having 
been  paid  thereon,  the  case  of  Rockfeller  v.  Donnelly  was 
pronounced  "  a  very  questionable  "  one  ;  and  judgment 
was  given  for  the  defendant,  the  court  saying :  "  This  is 
not  an  agreement  to  indemnify  against  liability,  but  it  is 
the  common  case  of  an  agreement  to  indemnify  against 
the  claim  or  demand  of  a  third  person  ;  and  before  the 
plaintiff  can  recover,  he  must  show  that  he  has  been 
damnified  ;  the  mere  fact  that  the  demand  has  changed 
its  form  by  having  passed  into  a  judgment  is  not 
enough."'  Again,  on  a  bond  "to  save  harmless,"  it  was 
said,  "  Here  is  no  absolute  agreement  to  pay,  and  no 
agreement  to  keep  the  party  clear  from  liability,  but 
merely  to  indemnify ";  and  it  was  held,  that,  in  order 
to    recover,    damage,    and    that    involuntarily   sustained, 

'  Janscn  v.  Hilton,  10  Johns.  549.  ^  Aberdeen  v.  Blackmar,  6  Hill  324 

''  Barry  ?'.  Mandell,  10  Johns.  563. 
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must  be  shown.  It  was  intimated,  however,  that  "per- 
haps after  a  suit  commenced,  and  notice  giv^en  to  the 
obligor,  and  neglect  by  him  to  defend,  the  obligee  would 
be  warranted  in  putting  a  stop  to  the  costs."'  In  a 
later  case  in  New  York,  the  whole  subject  was  con- 
sidered in  the  Court  of  Appeals.  The  covenant  was,  that 
the  plaintiff  should  not  sustain  any  damage  or  molestation 
by  reason  of  any  liability  incurred  by  his  deputy.  Judg- 
ment had  been  recovered  against  the  plaintiff,  but  not 
paid  ;  and  it  was  held  that  he  was  not  entitled  to  recover.^ 
In  Valentine  v.  Wheeler,('')  where  the  contract  (condi- 
tion of  bond)  was  to  pay  all  demands,  acceptances  for 
which  the  plaintiff  should  be  in  any  way  responsible  on 
account  of  the  obligee,  and  to  hold  the  plaintiff  harmless 
and  free  from  loss  or  inconvenience  on  account  of  any 
debts  and  claims  of  the  obligee,  the  court  construed  this 
to  be  merely  a  contract  of  indemnity,  and  allowed  the 
plaintiff  to  recover  only  what  he  had  actually  paid.  C^)  So 
in  an  action  on  a  promissory  note  or  other  instrument 
given  as  an  indemnity  by  a  principal  to  his  surety  the  meas- 
ure of  damages  is  the  amount  paid  by  the  surety  at  any 
time  before  trial,  and  unless  he  has  made  an  actual  pay- 
ment he  can  recover  nominal  damages  only.('')  So  in 
Truckie  Lodge  v.  Wood,('')  where  the  defendant  had  put 
up  a  building  for  the  plaintiff  and  had  allowed  liens  to 
attach  contrary  to  his  agreements  that  it  should  not  be 
"  accountable  "  for  any  of  the  materials    of  construction, 

'  Crippen  z/.  Thompson,  6  Barb.  532,     ace.    Teffers   v.  Johnson,    21    N.  J.   L. 
536.  73.     In  Ohio,  see  Ohio  Life  Ins.  and 

'^  Gilbert   v.    Wiman,   i    N.  Y.   550  ;     Trust  Co.  v.  Reeder,  18  Ohio  35. 


(")  122  Mass.  566. 

C")  Ace.  Martindale  v.  Brock,  41  Md.  571  ;  Kraft  v.  Fancher,  44  Md.  204. 
('^)  Gushing  v.  Gore,  15  Mass.  69  ;  Little  v.  Little,  13  Pick.  426;  Osgood  v. 
Osgood,  39  N.  H.  209  ;  Child  v.  Eureka  Powder  Works,  44  N.  H.  354. 
C"^)  14  Nev.  293. 
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it  was  held  that  evidence  of  their  amount  was  properly- 
excluded,  as  the  plaintiff  had  not  paid  them,  although 
they  were  then  in  process  of  foreclosure.  And  later  Amer- 
ican decisions  establish  the  rule  that  if  the  contract  is 
one  of  indemnity  merely,  there  can  be  no  recovery  with- 
out actual  loss.(') 

*  These  decisions  replace  this  branch  of  the  law  on  its 
proper  basis,  and  declare  the  salutary  principle,  that 
actual  compensation  can  only  be  given  for  positive  loss 
unless  it  is  evident  that  the  parties  have  stipulated  for  a 
more  extensive  remuneration.'^* 

§  794.  Actual  loss  always  recoverable. — But  the  actual 
loss  is  always  recoverable  upon  a  contract  of  indemnity. 
So  where  the  defendant  guaranteed  the  payment  of  a  note 
which  provided  for  interest  after  maturity  at  the  rate  of  20 
per  cent,  per  annum,  he  must  pay  interest  at  that  rate.(*') 
Upon  a  contract  of  indemnity  given  to  a  mortgagee  upon 
selling  timber  from  the  mortgaged  land,  the  measure  of 
damages  is  the  amount  the  land  was  depreciated  in  value 
by  the  removal  of  the  timber.  Where  the  land  itself 
was  not  injured,  and  the  sale  was  a  fair  one,  the  measure 
of  damages  is  the  amount  realized  from  the  sale.f') 

§  795-  Contracts  to  save  from  liability,  etc. — *  Liability 
is  a  very  different  thing  from  damage  ;  and  the  literal 
object  of  the  covenant  is  not  attained  unless  the  plaintiff 
may  rest  on  showing  mere  proof  of  liability,  and  is  re- 
lieved from  the  obligation  of  proving  damage.  The  only 
way  to  relieve  the  plaintiff  from  being  liable  to  be  made 


C")  Baetjer  v.  Bors,  7  Ben.  280;  Lott  v.  Mitchell,  32  Cal.  23;  Redfield  v. 
Haight,  27  Conn.  31  ;  Hussey  7/.  Collins,  30  Me.  190  ;  Gillespie  v,  Creswell, 
12  G.  &  J.  36  ;  Conner  v.  Bean,  43  N.  H.  202  ;  Scott  v.  Tyler,  14  Barb.  202  ; 
Selover  v.  Harpendinsf,  54  N.  Y.  Super.  Ct.  251. 

('')  Gridleyr/.  Capcn,  72  III.  11. 

(')  Curtis  V.  Baugli,  79  111.  242. 


§   795-         CONTRACTS  TO  SAVE  FROM  LIABILITY,   ETC.  527 

to  pay  the  debt,  is  for  the  law  to  see  to  its  extinguish- 
ment/** Thus,  on  a  bond  "to  save  harmless  and  in- 
demnify against  all  damages,  costs  and  charges  to  vvhicii 
the  plaintiffs  intestate  might  be  subjected,  or  beco77te  lia- 
ble for''  it  was  said  by  the  Supreme  Court  of  New 
York : 

"  There  is  no  doubt  as  to  the  general  proposition  that,  in  order 
to  recover  upon  a  inere  bond  of  indemnity,  actual  damage  must  be 
shown  ;  if  the  indemnity  be  against  the  payment  of  money,  the 
plaintiff  must,  in  general,  prove  actual  payment,  or  that  which 
the  law  considers  equivalent  to  actual  payment  ;  but  if  the  in- 
demnity be  not  only  against  actual  damage  or  expense,  but  also 
against  any  liability  for  damages  or  expenses,  then  the  party  need 
not  wait  until  he  has  actually  paid  such  damages,  but  his  right 
of  action  is  complete  when  he  becomes  legally  liable  for  them." 

And  on  the  ground  that  the  bond  before  the  court 
was  against  liability,  the  plaintiff  was  allowed  to  re- 
cover.'('')  In  the  case  of  Spark  v.  Heslop,(^)  the  de- 
fendant, in  a  letter  to  the  plaintiff  requesting  him  to  pay 
to  a  banking  company  for  his  account  a  bill  of  exchange 
for  ^400,  drawn  by  one  Henderson  on  and  accepted  by 
one  Hutchinson,  and  indorsed  by  the  defendant,  and  also 
requesting  him  to  bring  an  action  against  Hutchinson 
for  the  recovery  of  the  amount  and  interest,  added  the 
following  engagement : 

"And  I  hereby  agree  to  be  answerable  to  you  for  the 
due  payment  of  the  amount  of  the  said  bill  and  interest 
which  you   may  pay  to  the  said  banking  company,  and  for  all 

'  See,  in  Virginia,  a  suit  by  a  sheriff  to  a  mill-dam.     Chapman  v.  Ross,  12 

on  an  indemnity  bond  against  damages  Leigh  565. 

on  levying  an  execution  upon  certain  '^  Chace    v.   Hinman,  8    Wend.   452, 

specified  property.     Dabney  v.  Catlett,  456  ;  In  re  Negus,  7  Wend.  499  ;  and 

12  Leigh,  383.     See,  in  the  same  State,  Webb  v.  Pond,  19  Wend.  423. 
a  suit  on  an  indemnity  against  injury 


(»)  So  in  McGee  v.  Roen,  4  Abb.  Pr.  8  ;  Martin  v.  Bolenbaugh,  42  Oh.  St. 
508. 

C)  I  E.  &  E.  563. 
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costs,  damages,  and  expenses  which  you  may  sustain  by  reason  of 
such  payment  and  the  trying  of  the  said  action  against  the  said 
John  Hutchinson,  and  in  any  manner  relating  or  incidental 
thereto,  you  giving  me  credit  for  all  money  you  may  receive 
from  the  said  John  Hutchinson  in  such  action." 

The  plaintiff  having  brought  the  action  against  Hutch- 
inson unsuccessfully,  the  court  distinguished  this  under- 
taking from  the  case  of  an  indemnity,  and  between  "  sus- 
taining" costs,  damages,  and  expenses,  and  paying  them. 
They  held  that  the  plaintiff  sustained  damage  when  the 
liability  was  incurred,  and  that  he  could  recover  the  costs 
he  was  liable  for  to  his  own  attorney,  although  he  had  not 
paid  them,  as  well  as  those  of  the  defendant  in  the  other 
suit  which  he  had  paid.  Accordingly,  the  plaintiff  has 
recovered  the  whole  amount  of  a  judgment  obtained 
against  him,  though  he  has  paid  nothing  on  it,  when  the 
defendant  agreed  to  indemnify  him  against  liability, (''') 
against  actions,  suits,  or  claims, (*')  judgments,^)  debt,('^) 
or  trouble.(*)  And  where  the  defendant  gave  the  plain- 
tiff a  bond  to  pay  all  taxable  costs  which  the  plaintiff 
should  "incur  and  become  bound  to  pay"  in  a  certain 
suit,  it  was  held  that  the  plaintiff  could  recover  the 
amount  of  costs  for  which  judgment  had  been  rendered 
against  him,  though  he  had  not  paid  the  judgment. C^) 

In  an  early  New  York  case,  where  a  bond  was  given  "  to 
save  harmless  and  indemnify  the  plaintiffs  rt;^^'/;^^'/ M^zV 
liability  as  makers  of  a  certain  note,  and  to  pay  or  cause 
to  be  paid  Xht  said  note,"  it  was  held  that  the  plaintiffs. 


(")  Kirksey  v.  Friend,  48  Ala.  276;  Jones  v.  Childs,  8  Nev.  121. 

('')  Warwick  v.  Richardson,  10  M.  &  W.  284;  Cook  v.  Merrifield,  139 
Mass.  139;  Conkey  7/.  Hopkins,  17  Johns.  113. 

(■)  Conner  v.  Reeves,  103  N.  Y.  527  ;  Martin  v.  Bolenbaugh,  42  Oh.  St. 
508. 

C)  Cnrnnan  7/.  Noble,  9  Pa.  St.  366. 

(")  P'ish  V.  Dana,  10  Mass.  46. 

(')  Jarvis  v.  Sewall,  40  Barb.  449. 
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though  they  had  not  paid  the  note,  and  were  insolvent, 
were  entitled  to  recover  its  amount,  under  the  absolute 
terms  of  the  covenant ;  but  that  the  plaintiffs  could  not 
recover  the  costs  of  a  suit  against  them  on  the  note.  As 
to  these  costs  the  bond  was  declared  to  be  purely  an 
agreement  to  indemnify  ;  and  the  learned  judge  (Beards- 
ley)  proceeded  to  say  :  "  Notwithstanding  what  is  said 
in  the  case  of  Chace  v.  Hinman,  I  must  say  that  I  am 
not  aware  of  any  distinction  at  common  law  between  an 
indemnity  against  damage  and  one  against  liability,  which 
warrants  a  recovery  on  the  latter  on  simply  showing  the 
fact  of  liability.  In  both,  as  I  think,  there  must  be 
evidence  of  actual  damage,  by  the  payment  of  money  or 
otherwise."^  But  the  rule  laid  down  here  seems  to  be 
overruled  by  the  later  decisions. 

§  796.  Payment. — As  we  have  seen,  *  the  general  rule 
is  that  the  surety  cannot  proceed  against  his  principal, 
debtor  until  he  has  paid  the  debt  ;  it  still  remains  to^ 
be  seen  what  in  judgment  of  law  is  considered  as  pay- 
ment. The  suit  of  the  surety  against  the  principal  is 
at  common  law  an  action  of  assumpsit,  sometimes  spe- 
cial, but  frequently  on  the  common  counts  for  money 
paid  for  the  defendant's  use  ;  and  we  now  proceed  to  de- 
termine what  proofs  will  satisfy  the  allegation  of  pay- 
ment.' 

'  Churchill  v.  Hunt,  3  Denio  321.  of  the  jurisdiction  of  the  Court  of  Chan- 

"  "  It  is  an  equitable  principle  of  very  eery,  and  substituted  the  equitable  rem- 

general  application,"  says    Mr.  Chan-  edy  of  an  action  of  assumpsit  on  the 

cellor  Walworth,  in  Hunt  v.  Amidon,  common  money  counts  for   the    more 

4  Hill  345,  348,  "that  where  one  per-  dilatory  and  expensive  proceeding  by  a 

son  is  in  the  situation  of  a  mere  surety  bill  in  equity  in  certain  cases,  they  per- 

for  another,  whether  he  became  so  by  mitted  the  person  thus  standing  in  the 

actual  contract  or  by  operation  of  law,  situation  of  surety,  who  had  been  com- 

if  he  is  compelled  to  pay  the  debt  which  pelled  to   pay  money  for  the  principal 

the  other  in  equity  and  justice  ought  to  debtor,  to  recover  it  back  again  from 

have  paid,  he  is  entitled  to  relief  against  the  person  who  ought  to  have  paid  it, 

the  other,  who  was  in  fact  the  principal  in  this  equitable  action  of  assumpsit  as 

debtor.      And  when    courts  of   law,  a  for  money  paid,  laid  out,  and  expended 

long  time  since,  fell  in  love  with  a  part  for  his  use  and  benefit.  " 
Vol.  II. — 34 
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It  will  be  perceived  at  once  that  this  inquiry  involves 
various  questions,  some  of  a  technical  character,  and 
springing  from  the  form  of  the  action,  others  relating 
to  the  substantial  rights  of  the  parties.  Is  the  payment 
of  mojtey  in  all  cases  necessary  ?  Can  the  surety,  by 
giving  his  bond  or  note  in  payment  of  the  original  debt, 
raise  a  claim  against  the  principal  ?  Will  the  transfer  of 
land,  whether  by  mortgage  or  deed,  be  treated  as  pay- 
ment ?  and  if  so,  at  what  value  shall  it  be  computed  ? 
These,  and  similar  inquiries,  are  often  complicated  and 
perplexing. 

The  rule  appears  to  be  well  settled  in  this  country, 
though  far  from  being  clear  in  England,  that  the  giving 
by  the  surety  of  his  negotiable  promissory  note,  which  is 
received  not  collaterally,  but  as  actual  payment  of  the 
original  debt,  will  be  held  to  be  payment  as  against  the 
principal  debtor,  and  that  the  surety  may  at  once  proceed 
against  him  for  the  amount  of  his  note  ;  in  other  words, 
the  note  is  treated  as  money.  While  on  the  other  hand, 
it  is  also  held  that  the  giving  a  bond  will  not  have  the 
like  effect,  and  that,  until  the  payment  of  the  bond,  the 
surety  has  no  claim  against  his  principal. 

It  is  also  well  settled,  that  an  absolute  conveyance  of 
the  land  by  the  surety  will  be  sufficient  to  raise  a  claim 
on  his  behalf  against  the  principal  to  its  full  value,  and 
that  it  will  be  treated  as  money  paid  for  the  use  of  the 
original  debtor.  An  examination  of  the  decisions  will 
best  elucidate  these  rules. 

In  an  early  case  in  the  King's  Bench,'  an  application 
was  made  to  discharge  the  defendant  from  custody  on 
filing  common  bail  ;  and  it  appeared  that  the  defendant 
being  indebted  to  one  Creswell,  the  plaintiff  Taylor 
had  given  Creswell  a  l)07id  :ix\(\  warrant  of  attorney,  and 

'  Taylor  7'.  IHggins,  3  East  169. 
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paid  him  ^7  or  £S  of  costs ;  tiiat  this  security  was  ac- 
cepted as  payment  and  satisfaction  of  the  debt  ;  and  it 
was  contended  that  this  was  the  same  as  if  the  debt  had 
been  paid  in  money.  But  Lord  Ellenborough  said  : 
*'  There  is  no  pretense  for  considering  the  giving  this 
new  security  as  so  much  Tnoney  paid  iox  the  defendant's 
use  ";  and  the  rule  to  discharge  the  defendant  from  cus- 
tody was  made  absolute/ 

On  the  authority  of  this  case  the  same  point  has  been 
decided  in  New  York.'  The  plaintiffs  being  accommo- 
dation indorsers  for  the  defendant,  had,  on  being  sued, 
executed  to  the  holders  of  the  accommodation  paper,  on 
the  15th  April,  1807,  two  bonds,  one  payable  in  eighteen 
months  and  the  other  in  two  years,  which  bonds  had  not 
been  paid.  The  plaintiffs,  subsequently,  were  discharged 
under  the  insolvent  act.  The  judge  charged  that  the  two 
bonds  amounted  in  law  to  the  payment  of  the  notes,  but 
the  jury  found  a  verdict  for  the  defendants.  On  the  mo- 
tion for  a  new  trial,  the  court  said  : 

"The  question  is  whether  giving  a  bond,  in  discharge  of  the 
liability  of  the  plaintiffs,  is  to  be  considered  as  a   payment  of 

money An  obligation  to  pay  is  not  the  same  thing  as  the 

actual   payment.     A  bond   has   no  analogy  to  cash The 

technical  rule  operates  with  perfect  justice  in  this  case  ;  for  the 
bond  has  not,  and  never  will  be  paid,  as  the  plaintiffs  have  since 
been  discharged  under  the  insolvent  act  ;  and  if  the  money  now 
demanded  was  to  be  recovered,  their  estate  would  receive  it 
without  ever  having  given  an  equivalent." 

The  motion  for  a  new  trial  was  denied. 

The  rule  laid  down  in  this  case  appears  to  be  the 
same  where  a  mortgage  is  given.  So  where  an  accom- 
modation indorser  gave  a  mortgage  to  secure  his  debt, 

'  No  attention  appears  to  have  been    son,  2  B.  &  Aid.  51,  noticed  more  fully 
paid  to  the  payment  of  the  costs.    This    hereafter, 
case  was  sustained  in  Maxwell  v.  Jame-        -'  Gumming  v.  Hackley,  8  Johns.  202. 
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and  subsequently  released  the  equity  of  redemption,  and 
made  a  conv^eyance  of  the  land,  the  case  of  Gumming  v. 
Hackley  was  cited  with  approbation  ;  and  it  was  held 
that  though  the  conveyance  gave  a  right  of  action,  the 
mortgage  furnished  no  basis  of  claim.'  *^' 

§  797-  Payment  by  note. — *  A  different  rule  has  been 
adopted,  where  the  payment,  if  such  it  can  be  called,  is 
made  by  giving  a  note.  Where  the  plaintiff  became 
security  for  the  defendant's  subscription  to  a  brewers' 
benefit  club,  the  club  called  on  the  plaintiff,  and  he  gave 
his  note  for  the  amount  of  the  subscription.*  On  the 
trial  of  the  cause,  it  being  an  action  of  assumpsit  for 
money  paid,  and  the  objection  being  taken  that  the 
giving  a  note  was  no  payment,  Lord  Kenyon  held: 
"That  the  club  having  consented  to  take  the  note  from 
the  plaintiffs,  it  was  as  payment  to  them  of  the  money 
due  by  the  defendant ;  and  so  the  action  was  maintain- 
able." It  is  added,  that  at  the  next  term  a  new  trial  was 
moved  for;  but  the  court  agreeing  with  his  lordship,  the 
rule  was  refused. 

This  authority  was  much  shaken  by  a  subsequent 
case.'  It  was  an  action  for  contribution.  The  plaintiffs 
and  defendants  united  in  a  promissory  note  to  Batson  «& 
Co.  ;  Maxwell  took  up  the  note,  by  giving  his  own  bond 
to  Batson  &  Co.  for  the  amount.  No  money  was  paid. 
On  this  state  of  facts.  Maxwell  sued  Jameson  in  assiunp- 
sit  for  vioney  paid.      Bayley,  J.,  said  : 

"The  plaintiff  in  this  case  has  paid  no  money.  It  is  said, 
indeed,  that  he  has  given  what  was  equivalent  to  it,  and  that  it 

'  Ainslie  ?'.  Wilson,  7  Cow.  662.  "  the  case  of  the  note  of  hand  or  bill  of 

'  Barclay  i'.  Gooch,  2  Esp.  571.   This  exchnnge,  as  the  current  representative 

case  was  referred  to  by  the  court,   in  of  money,  to  have  been  rightly  decided, 

Taylor    t.  Hit^t^ins,    3  East     169;    but  still,"  etc. 

Lord    EllcnborouKh    did    not    commit  "  Maxwell   v.  Jameson,  2  B.  &  Aid. 

himself   to  the  correctness   of  the  de-  51. 

cision.       '^  Sii/posiiii;,  even,"  he  says, 
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ought  to  be  considered,  for  this  purpose,  as  money  ;  and  so  it 
was  held  in  Barclay  ef  a/,  v.  Gooch.  But  in  Taylor  v.  Higgins, 
the  court,  having  the  former  case  before  them,  held  that  the 
action  for  money  could  not  be  maintained Then,  as  the  au- 
thorities differ,  it  becomes  necessary  to  look  to  the  reason  of  the 
thing.  JVo  money  has  yet  come  out  of  the  plaintiff's  pocket,  and  non 
constat  that  any  will ;  for  if  he  recovers  from  the  defendant  in  the 
present  action,  still  it  is  possible  that  he  may  never  pay  it  over 
to  Batson  &  Co.  The  period  of  time  at  which  his  remedy  against 
the  defendant  shall  commence  has  not  yet  arrived.  If  hereafter 
he  is  compelled  to  pay  the  money  due  upon  the  bond,  he  may 
then  have  his  remedy  against  Jameson  for  his  contribution." 

Abbott,  J.,  said  : 

''  Even  supposing  that  the  plaintiff  has,  in  this  case,  entirely 
relieved  the  defendant  from  the  demand  which  Batson  &  Co. 
had  against  him  (which  may  be  doubtful),  still  he  will  then 
have  done  no  more  than  was  done  by  the  plaintiff  in  the  case 
of  Taylor  v.  Higgins." 

Holroyd,  J.,  said  : 

"  In  order  to  support  this  action,  the  debt  must  have  been  ex- 
tinguished, either  by  an  actual  or  a  virtual  payment  of  money  by 
the  plaintiff  to  the  defendant's  use.  There  has  clearly  been  no 
actual  payment  ;  and  in  order  to  have  made  the  giving  of  the 
bond  operate  as  a  virtual  payment,  the  defendant  must  be  shown 
to  have  been  a  party  to  that  transaction,  which  was  not  the 
case."  ** 

These  cases  leave  the  rule  in  England  in  a  very  un- 
settled state.  0) 

*  In  this  country,  however,  the  original  decision  of 
Barclay  v.  Gooch  has  been  followed,  both  in  New  York 
and  Massachusetts.  In  a  case  already  cited,'  the  case  of 
Barclay  v.  Gooch  was  referred  to  by  the  Supreme  Court 
of  New  York,  with  a  qualified  approbation,     "  There  are 

'■  Gumming  v.  Hackley,  8  Johns.  202. 

f")  In  McVicar  v.  Ro^-ce.  17  Up.  Can.  Q.  B.  529,  it  was  attempted  to  rec- 
oncile these  cases  upon  the  ground  that  in  the  two  latter  it  did  not  appear 
that  the  obligation  of  the  surety  was  taken  in  payment. 
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some  cases,"  they  say,  "  in  which  the  giving  negotiable 
paper  has  been  held  equivalent  to  the  payment  of  money  ; 
and  there  may  be  some  reason  for  this  distinction  {i.  c, 
between  bonds  and  notes),  for  otherwise  a  party  may  be 
obliged  to  pay  a  debt  twice,  if  the  paper  should  pass  into 
the  hands  of  an  innocent  indorsee." 

The  precise  point  came  up  subsequently  for  adjudica- 
tion in  an  action  of  assumpsit  for  money  paid.'  The 
plaintiff  became  surety  for  the  defendants  in  a  promissory 
note  to  one  Vanderlyn,  on  which  judgment  was  recovered. 
The  plaintiff  thereupon  gave  his  negotiable  note  for  the 
amount  of  the  judgment.  This  had  been  accepted  by 
Vanderlyn  in  full  satisfaction,  but  it  remained  unpaid. 
The  judge  having  charged  in  favor  of  the  plaintiff's  right 
to  recov^er,  and  a  verdict  being  obtained,  a  motion  was 
made  for  a  new  trial.  But  the  court,  after  approving  the 
decision  in  Gumming  v.  Hackley,  as  to  a  bond,  said : 

"  There  are  cases  in  which  negotiable  paper  has  been  held 
equivalent  to  the  payment  of  money,  to  which  it  is  in  some 
measure  analogous,  as  when  the  note  has  been  negotiated,  and  is 
in  the  hands  of  an  innocent  indorsee.  He,  of  course,  would  be 
protected  ;  and  unless  it  was  considered  as  a  payment  of  the  origi- 
nal debt,  the  drawer  might  be  made  to  pay  twice.  So  when  the 
note  has  been  accepted  and  paid  in  satisfaction  of  the  debt.  The 
note  in  this  case  has  not  been  negotiated  ;  but  has  been  accepted 
and  received  by  the  party  in  whose  favor  the  judgment  was  ob- 
tained, in  satisfaction  of  the  debt,  which  is  sufficient  to  authorize 

this  recovery The  defendant  has  received  the  full  benefit, 

the  dei)t  has  been  satisfied  ;  and  as  to  him,  it  is  the  same  as  if  so 
much  money  had  been  paid  for  him."^ 

In  another  case'  which  came  up  on  error  from  the  New 
^^)rk  Common  I^leas,  Hcdden,  the  plaintiff  below,  by  way 
of  accommodation  "for  Rodman,  indorsed  a  note  on  the 

'  Witherby  7'.  Mann.  II  Johns.  518.  -'Rodman    v.     Hedden,     10    Wend. 

'See    also     Bcardslcy    v.    Root,    11     498. 
Johns.  464, 


§   797-  PAYMENT    BY    NOTE.  535 

30th  of  August,  1 8 19,  for  $iiS,  payable  in  sixty  days. 
In  July,  1820,  a  judgment  was  obtained  against  Hedden, 
as  indorser,  by  one  Jacot ;  in  October,  1820,  Hedden  paid 
$20  on  account  of  this  judgment;  on  the  26th  of  May, 
1821,  $100  more,  and  gave  his  note  for  $28.10,  which  was 
accepted  by  Jacot  in  full  payment  and  satisfaction  of  the 
judgment.  The  note  for  $28.10  was  paid  by  Hedden  on 
the  28th  of  July,  182 1,  previous  to  which  (on  the  25th  of 
July,  182 1 ),  Rodman  had  left  the  State  of  New  York, 
and  did  not  return  till  1830,  when  the  suit  was  brought. 
The  note  for  $28.10  was  thus  given  and  accepted  in  satis- 
faction before  the  defendant,  Rodman,  left  the  State,  but 
not  paid  till  after  his  departure.  The  defendant  set  up 
the  statute  of  limitations,  insisting  that  the  plaintiff's 
cause  of  action  accrued  when  the  original  notes  made  by 
Rodman  with  Hedden's  indorsement  came  to  maturity, 
and  that,  as  the  defendant  was  then  in  the  State,  the  statute 
had  attached,  and  the  claim  was  consequently  barred. 
This  defense  was  unsuccessful  in  the  Common  Pleas,  and 
the  plaintiff  had  a  verdict  and  judgment ;  to  reverse  which, 
error  was  brought.     After  argument,  it  was  said  : 

"  If  the  giving  the  note  for  $28.10,  under  the  circumstances  of 
the  case,  can  be  considered  so  much  money  paid  by  Hedden 
for  Rodman,  then  the  whole  cause  of  action  was  complete  on 
the  26th  of  May,  182 1,  when  the  note  was  given,  which  was  two 
months  before  Rodman  left  the  State.  The  statute  having,  in 
that  event,  commenced  running  before  Rodman's  departure,  as 
to  the  whole  cause  of  action,  and  more  than  six  years  having 
elapsed  before  the  commencement  of  this  suit,  the  whole  cause 
of  action  is  barred  by  the  statute." 

And  after  citing  the  cases  we  have  already  considered  : 
"We  understand  from  the  testimony,  that  the  note  was  not 
only  given  by  Hedden,  but  was  also  actually  received  in  full  satis- 
faction and  discharge  of  the  judgment.  It  was,  therefore,  upon 
the  authority  of  the  preceding  cases,  equivalent  to  money  paid 
for  the  use  of  Rodman   from   the  moment  of  its  delivery  ;  and 
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this  having  been  two  months  before  Rodman  left  the  State,  the 
■whole  of  the  plaintiff's  cause  of  action  was  then  complete  ;  and 
the  judge  should  have  charged  the  jury  that,  upon  the  issue  of  the 
statute  of  limitations,  the  defendant  was  entitled  to  their  verdict." 

And  the  judgment  was  reversed.'  So  where  agree- 
ments had  been  given  by  the  defendants  as  principals,  to 
pay  or  save  harmless,  and  the  plaintiffs  as  sureties,  after 
verdict,  had  given  their  negotiable  note  for  the  debts  and 
costs,  it  was  held  that  the  verdict  was  evidence  against 
the  principals,  though  without  notice,  and  that  the  nego- 
tiable note  was  given  and  accepted  in  full  satisfaction 
and  discharge,  was  equivalent  to  the  payment  of  cash  ; 
the  court  adding :  "  So  it  would  now  probably  be  holden 
of  a  note  not  negotiable."' 

The  rule  appears  to  be  the  same  in  Massachusetts. 
Where  a  promissory  note  was  made  at  the  request  of  the 
defendant  by  a  third  party,  payable  to  the  plaintiff,  and 
indorsed  by  him,  and  discounted  at  a  bank  for  the  use  and 
benefit  of  the  defendant,  the  plaintiff  paid  the  note  to  the 
bank  by  giving  a  new  note  made  by  himself  and  indorsed 
by  another  party.  The  English  and  New  York  cases 
were  reviewed,  and  it  was  held  that  the  giving  the  new 
note  was  equivalent  to  a  payment  of  the  first,  and  would 
suppojt  an  action  for  money  paid.' 

So  again  it  has  been  held  there,*  that  a  surety  who  gives 
his  own  note  for  the  debt  of  the  principal,  which  is  ac- 
cepted as  full  payment  by  the  creditor,  and  the  principal 

'  This  is  a  hard  case,  and  evinces  a  court,  however,  disrepardinp:  this  line 

determination  to  carry  the  rule  to  its  of  defense,  decided   that   the  cause  of 

greatest  extent.     And   it   is   to  be  no-  action  accrued  on  the  acceptance  of  the 

ticed  that  the  judjjment  was  reversed  noteby  Jacot — /.<•.,  28th  of  May,  1821  — 

on  a  ground    that    by  the  report  does  which  point  does   not  appear  to  have 

not  ai)pcar  to  have  been  taken  at  all  at  been  raised  below, 

the  trial.    The  defendant  there  insisted  •'  Lee  ?-.  Clark,  i  Hill  56. 

that  the   j)laintiff's   cause  of  action  ac-  •''  Cornwall  7.  Gould,  4  Pick.  444. 

crucd  when  the  original  notes  set  forth  ■*  Doolittle   v.   Dwi^ht,  2    Met.   561  ; 

in  the  declaration  came  to  maturity —  Drake  v.  Mitchell,  3  East  251. 
t.  e  ,  Nov.,  1819,  and  April,  1820.     The 
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discharged,  may  treat  the  note  as  money  paid,  and  main- 
tain an  action  of  assumpsit  thereon/'* 

The  rule  thus  established  is  almost  universally  fol- 
lowed in  this  country,'  and  it  is  held  that  where  a 
surety  pays  the  debt  of  his  principal  with  his  own  nego- 


'  It  is  proper  to  notice  that  the  Amer- 
ican rule,  as  applicable  to  negotiable 
paper — /.  e.,  that  when  given  by  a  sure- 
ty or  secondary  debtor,  and  accepted 
by  the  creditor  in  full  satisfaction  of 
his  demand,  it  gives  at  once  a  right  of 
action  against  the  principal  debtor — is 
also  the  rule  of  the  civil  law. 

La  caution,  says  Pothier,  in  his 
Traits  des  Obligations,  part  ii,  ch.  6, 
section  7,  art.  i,  g§  i  &  2,  ed.  of  17S1, 
vol.  I,  212,  a  recours  contre  le  debiteur 
principal  apres  q'elle  a  paye. — II  y  a 
meme  des  cas  auxquels  la  caution  a 
action  contre  le  debiteur  principal, 
meme  avant  quelle  ait  paye  ;  and  again, 
II  n'importe  que  le  paiement  ait  ete  une 
paiment  reel,  ou  une  compensation,  ou 
tine  novation.  This  term,  no-'aiion,  is 
defined  by  Crivelli  :  de  ttovatio,  con- 
vention nouvelle.  On  appelle  de  ce 
nom,  en  termes  de  droit,  le  changement 
d'un  contrat  en  une  autre,  et  par  lequel 
il  est  derogue  au  premier.  Diction- 
naire  du  Droit  Civil,  in  voc.  All  the 
cases  which  we  have  just  examined  in 
the  text,  where  bonds  or  notes  were 
given  to  extinguish  prior  obligations, 
would,  according  to  the  civil  or  French 
law,  be  novations.  En  tous  ces  cas, 
continues  Pothier,  la  caution  a  droit  de 
demander  que  le  debiteur  principal  la 
rembourse,  soit  de  la  somme  qu'elle  a 
payee,  soit  de  celle  qu'elle  a  compensee, 
soit  de  celle  qiielle  s' est  oblige'e  de  payer 
pour  eteindre  Tobligation  du  principal 
debiteur. 

The  French  Code  also  recognizes  the 
right  of  the  security  to  proceed  against 
the  debtor  before  payment,  and  care- 
fully defines  the  cases  in  which  it  is  to 
be  exercised.  The  provisions  are  as 
follows  ; 

Art.  2028.  La  caution  qui  a  paye  a 
son  recours  contre  le  debiteur  principal, 
soit  que  le  cautionnement  ait  ete  donne 
au  su  ou  ^  I'insu  debiteur.  Art.  2032. 
La  caution  meme  avant  d'avoir  paye 
put  agir  contre  le  debiteur  pour  etre  par 
lui  indemnisee. 


1.  Lorsqu'elle  est  poursuivie  en  jus- 
tice pour  le  paiement. 

2.  Lorsque  le  debiteur  a  fait  faillite, 
ou  est  en  deconfituse. 

3.  Lorsque  le  debiteur  s'est  oblige  de 
lui  rapporter  sa  decharge  dans  un  cer- 
tain temps. 

4.  Lorsque  la  dette  est  devenue  ex- 
igible par  1  echeance  du  terme  sous  le- 
quel elle  avait  ete  contractee. 

5.  Au  bout  de  dix  annees,  lorsque 
I'obligation  principale  n'a  point  de 
terme  fixe  d'echeance,  a  moins  que 
I'obligation  principale,  telle  qu'une  tu- 
telle,  ne  soit  de  nature  a  pouvoir  etre 
6teinte  avant  un  temps  determine. 

It  is  to  be  borne  in  mind,  however, 
that  the  courts  of  France  follow  the 
course  of  the  civil  law,  and  that  there 
is  no  division  of  jurisdictions. 

The  enumeration  of  cautions  under 
the  French  Code  is  not  confined  to  the 
mere  money  paid.  2028.  La  caution  a 
aussi  recours  pour  les  domrnages  et  in- 
terets,  s'il  a  lieu. 

L'engagement  des  debiteurs  envers 
leurs  cautions  n'est  pas  compris,  says 
Toullier,  sous  la  regie  (1153)  :  car  ce 
n'est  pas  de  I'argent  que  les  debiteurs 
doivent  ^  leurs  cautions  :  ils  doivent  les 
indemniser  des  dommages  qu'elles 
pourront  suffrir  de  la  part  du  creancier 
qui  n'est  pas  paye,  comme  s'il  fait  sai- 
sir  leurs  biens.  Ainsi,  I'indemnite  que 
le  debiteur  doit  a  sa  caution  I'oblige, 
sans  qu'il  soit  besoin  de  stipulation  aux 
dommages  et  interets  qui  resulteraient 
de  la  saisse  et  vente  des  biens  de  la 
caution.  Toullier,  vol.  6,  280,  des  Cen- 
trals. 

This  would  not  be  so  with  us,  as 
has  already  been  said,  unless  the  surety 
held  a  contract  to  indemnify  and  save 
him  harmless.  In  the  case  of  a  suretj'- 
ship  arising  by  implication,  or  without 
a  contract  to  indemnify,  the  recovery 
is  limited  strictly  to  the  money  paid  for 
the  use  of  the  principal. 
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tiable  note,  luhich  is  received  iji  satisfaction  of  the  debt, 
he  mav  sue  at  once  and  recover  the  amount  of  his  note 
of  the  principal, C')  or  contribution  from  a  co-surety. (^0 

§  798.  Note  must  be  accepted  as  payment. — *  It  is  to  be 
borne  in  mind,  however,  in  all  these  cases,  that  it  is  es- 
sential that  the  note  should  be  given  and  accepted  by  the 
creditor  as  full  payment  and  in  complete  satisfaction. (') 
This  has  been  repeatedly  decided.  So  where  an  action 
of  covenant  was  brought'  by  plaintiffs,  who  had  sold  the 
defendants  certain  coal  mines,  for  which  they  covenanted 
to  pay  a  sum  certain  in  instalments,  the  defendants 
pleaded  payment  of  part,  and  a  bill  of  exchange  given 
iox  payment  a7id  in  satisfaction  of  the  residue  on  which 
judgment  had  been  recovered.  To  this  plea  the  plaintiff 
demurred  ;  and  it  was  held  bad,  because  it  was  not 
averred  that  the  bill  was  accepted  i^i  soJisf action,  nor  that 
it  had  produced  it;  that,  not  having  been  accepted  as 
satisfaction  for  the  debt,  the  bill  could  only  operate  as  a 
collateral  security,  and  that,  therefore,  the  plaintiff  might 
resort  to  his  original  remedy  on  the  covenant  ;  and,  said 
Le  Blanc,  J.:  "The  giving  of  another  security,  which  in 
itself  would  not  operate  as  an  extinguishm.ent  of  the 
original  one,  cannot  operate  as  such  by  being  pursued  to 
judgment,  unless  it  produce  the  fruit  of  a  judgment." 
The    principle    of  this  case  has  been  repeatedly  recog- 

'  Drake  v.  Mitchell,  3  East  25T. 


(")  Bone  7/.  Torry,  16  Ark.  83  ;  Mims  v.  McDowell,  4  Ga.  182 ;  White  v. 
Miller,  47  Ind.  385  ;  Pearson  v.  Parker,  3  N.  H.  366;  Elvvood  v.  Deifendorf, 
5  Barb.  398.410;  Peters  v.  Barnhill,  i  Hill  (S.  C.)  234;  cofifra,'Qx\stx\- 
dine  7/.  Martin,  i  Ired.  L.  286. 

C')  Pinkston  v.  Taliaferro,  9  Ala.  547  ;  Anthony  v.  Pcrcifull,  8  Ark.  494; 
Ralston  v.  Wood,  15  111.  159;  Keller  7'.  Boatman,  49  Ind.  104;  White  v. 
Carlton,  52  Ind.  371  ;  Robertson  v.  Maxcey,  6  Dana  loi  ;  contra,  Brisen- 
dine  t.  Martin,  i  ircrl.  L.  286;  Nowland  v.  Martin,  i   Ired.  L.  307. 

{')  White  V.  .Miller,  47  Ind.  385. 
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nized  in  New  York/  where  it  is  held  that  a  note  is  not 
payment  of  a  precedent  debt,  unless  there  is  an  express 
agreement  to  receive  it  as  payment.^ 

In  another  case,  in  New  York,'  the  doctrine  that  ne- 
gotiable notes  are  to  be  considered  as  money,  has  been 
restricted  to  cases  where  the  notes  have  been  parted  with 
to  do7ia  fide  holders  for  value.  The  plaintiff.  Reed, 
bought  of  the  defendants  a  threshing-machine,  and  gave 
three  negotiable  notes  of  $200  each  for  the  purchase- 
money.  The  machine  proving  worthless,  the  plaintiff 
brought  an  action  for  ;;^^;/^/^2V/ against  the  defendants. 
A  verdict  was  obtained,  but  it  was  set  aside  and  a  new 
trial  granted,  the  court,  by  Savage,  C.  J.,  saying  : 

"  Had  the  notes  in  question  been  given  to  a  third  person  in 
payment  and  discharge  of  a  debt  due  by  the  defendants  to  such 
third  person,  then  the  case  would  have  come  within  previous 
decisions.  But  I  cannot  find  that  the  giving  a  note  ever  has 
been  considered,  as  between  maker  and  payee,  the  payment  of 
money  by  the  former  to  the  latter.  In  my  judgment,  the  mere 
giving  a  note  cannot  be  considered  payment  of  the  ver)^  money 
for  which  such  note  is  given  as  security,  so  as  to  justify  a  recov- 
ery of  it  by  the  maker  against  the  payee." 

In  a  more  recent  action,  in  the  same  State,  where  the 
facts  hypothetically  put  by  the  court  in  the  case  last 
cited,  were   actually  presented,  the    notes    having  been 

^  Witherby  v.  Mann,  ii  Johns.  518  ;  held,    in    an  action    by    the    indorsee 

Tobey  v.   Barber,   5  Johns.  68  ;  John-  against  the  maker  of  a  negotiable  note, 

son  V.  Weed,  g  Johns.  310.  indorsed  when  overdue,  that  a  negoti- 

^  In    Massachusetts    it    would    seem  able  note  made  to  the  defendant  by  the 

that,  in  sotne  cases,  this  express  agree-  payee,   intended   as  a  payment  of  the 

ment  is  inferred  from  the  mere  fact  of  note,   may   be  shown   in  defense  as  a 

giving  a  negotiable  note.  set-off.       Holland     v.     Makepeace,     8 

The  giving  a  negotiable  note  for  a  Mass.  418  ;  Sargent  v.  Southgate.  5 
debt  in  a  single  contract  raises  a  legal  Pick.  312.  "  A  negotiable  promissory 
presumption  that  the  note  was  received  note,  by  the  common  law  of  this  State, 
in  payment,  and  will  operate  as  a  dis-  is  holden  to  be  a  discharge  of  a  simple 
charge  of  the  single  contract,  unless  the  contract  on  which  it  is  founded."  Em- 
presumption  be  controlled  by  evidence  erson  v.  Prov.  H.  M.  Co.,  12  Mass. 
of  a  contrary  intent.     Thacher  v.  Dins-  237. 

more,  5  Mass.  299;  Maneely  7'.  M'Gee,  ^  Van  Ostrand  v.  Reed,  i  Wend.  424, 

6    Mass.    143  ;   Huse  v.   Alexander,    2  430. 
Met.  157.     So,  also,  in  that  State  it  is 
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transferred  to  a  bona  fide  holder  for  value,  the  plaintiff 
was  held  entitled  to  recover  as  for  money  paid  and  re- 
ceived/ ** 

§  799.  Payment  by  bond  or  non-negotiable  note. — It  is 
held  in  some  jurisdictions  that  payment  by  any  obliga- 
tion of  the  surety  other  than  a  negotiable  promissory 
note,  though  accepted  in  satisfaction  of  the  debt,  will 
not  give  an  immediate  right  of  action  to  the  surety  ;  C*) 
and  the  attempt  is  made  to  reconcile  the  English  cases 
upon  this  distinction.  Most  of  the  cases  recognize  no 
such  distinction  ;  and  in  some  cases  it  is  expressly  de- 
nied. (^)  There  seems  no  foundation  for  it,  and  it  indeed 
appears  to  have  arisen  from  the  form  of  action  brought 
by  the  surety.  The  action  was  usually  brought  on  a 
count  for  money  paid,  and  the  courts  making  the  dis- 
tinction were  averse  to  allowing  that  count  to  lie  when 
neither  money  nor  a  negotiable  note  had  been  given. 
It  is  needless  to  say  that  a  distinction  founded  entirely 
upon  the  form  of  action  should  not  be  supported  at  the 
present  time.  The  cases  allowing  an  action  where  pay- 
ment has  been  made  by  the  property  of  the  surety,  now 
to  be  considered,  seem  opposed  to  it. 

§  800.  Payment  in  land  or  goods. — *  It  remains  to  be 
seen  how  far  the  conveyance  or  transfer  of  land  or  other 
property  in  discharge  of  a  pecuniary  liability  furnishes 
the  surety  an  action  against  his  principal. 

In  an  action  of  assumpsit  for  money  paid,'  the  defend- 
ant, on  the  1 2th  of  April,  1817,  obtained  from  the  plain- 
tiffs their  indorsement  on  two  notes,  each  for  $2,059.35. 

'  Colville  V.  Besly,  2  Denio  139.  '  Ainslie  v.  Wilson,  7  Cow.  662,  663. 


{")  Bennett  v.  Buchanan,  3  Ind.  47 ;  Morrison  v.  Berkey,  7  S.  &  R.  238  ; 
Boulware  ?'.  Rol)inson,  8  Tex.  327. 

('')  R<jbertson  v.  Maxcey,  6  Dana  loi  ;  McVicar  v.  Royce,  17  Up.  Can. 
Q.  B.  529. 
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The  notes  were  indorsed  to  John  B.  Murray  &  Son,  then 
again  indorsed  ov^er,  and  paid  by  the  subsequent  indorser. 
The  plaintiffs  executed  to  the  Murrays  a  mortgage  on 
four  lots  (subject  to  a  previous  mortgage  for  $1,770),  as 
a  security  for  the  indorsements,  and  subsequently  released 
the  equity  of  redemption  to  the  Murrays,  who  received 
the  release  as  payment  of  $1,200  on  the  plaintiffs'  in- 
dorsement, and  discharged  them  from  all  further  liability 
as  indorsers.  Evidence  was  taken  as  to  the  value  of  the 
lots,  and  the  jury  found  for  the  plaintiffs  $804.45.  ^^ 
a  motion  for  a  new  trial,  it  was  contended  that  the  con- 
veyance of  land  would  not  sustain  an  action  for  money 
paid  ;  but  the  court,  after  deciding  that  under  Gumming 
z/.  Hackley,^  and  Taylor  v.  Higgins,'  the  mortgage  was  no 
payment,  used  this  language,  as  to  the  release  of  the  equity 
of  redemption  :  "  We  have  no  doubt  that,  as  the  con- 
veyance of  the  land  was  received  in  discharge  of  a  money 
debt  due  from  the  plaintiff,  it  is  in  judgment  of  law  to 
be  considered  the  same  thing  as  if  the  plaintiff  had  actu- 
ally paid  money.  The  Murrays  received  it  as  money,  or 
an  equivalent  for  money.  They  had  the  right  of  elect- 
ing. To  the  defendant  it  was  immaterial  whether  the 
payment  was  made  in  one  way  or  the  other."  And  a 
new  trial  was  denied.  This  case,  however,  leaves  the 
question  open  as  to  the  rate  at  which  land  under  such 
circumstances  is  to  be  taken.  The  court  say  :  "  There 
is  some  question  whether  the  equity  of  redemption,  taken 
subject  to  the  previous  mortgage,  was  equal  in  value  to 
the  $1,200.  The  jury  found  $804.45  only;  and,  from 
the  evidence,  we  think  they  were  warranted  in  finding 
that  amount."  This  would  seem  to  imply  that  the  actual 
and  not  a2;reed  value  of  the  land  is  to  be  the  sfuide. 
Nor  does  the  question  appear  to  have  been  raised  how 

'  8  Johns.  202.  '  3  East  x6g 
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far  the  maker  and  principal  debtor,  Wilson,  the  defend- 
ant, was  benefited  by  this  transaction.  The  court  say, 
that  on  the  conveyance  of  the  land  at  the  agreed  valua- 
tion of  $1,200,  and  the  release  of  the  plaintiff,  Ainslie, 
"  the  remainder  due  on  the  notes  constituted  a  valid 
claim  in  favor  of  the  Murrays,  against  Wilson,  the  maker." 
But  is  it  clear  that  the  claim  of  the  Murrays  as  against 
Wilson  was  good  for  07ily  the  remainder?  If  tlie  Mur- 
rays had  sued  Wilson  on  the  note,  what,  as  between 
them,  would  have  been  the  measure  of  damages  ?  Could, 
in  such  an  action,  Wilson  have  had  the  benefit  of  the 
valuation  of  the  land  at  $1,200  to  which  he  was  not 
privy?  As  between  the  Murrays  and  Wilson,  was  the 
land  satisfaction  for  anything  more  than  it  was  actually 
worth  ?  What  if  it  had  been  foreclosed  under  the  first 
mortgage,  and  no  surplus  realized,  would  Wilson  have 
still  had  the  benefit  of  the  $1,200  agreement? 

In  a  subsequent  case,^  where  the  plaintiff,  an  accom- 
modation maker,  had  paid  the  defendant's  debt,  after 
judgment  recovered  for  $401.61,  by  a  conveyance  of 
land  for  a  consideration  expressed  in  the  deed  of  $548.31, 
it  was  held,  after  affirming  the  main  point  decided  in  the 
last  case,  that  the  defendant  was  at  liberty  to  reduce  the 
amount  of  the  recovery  by  showing  that  the  land  con- 
veyed in  satisfaction  of  the  judgment  was  not  of  value 
equal  to  the  amount  of  the  note  and  interest  ;  and  this 
evidence  having  been  excluded  at  the  circuit,  a  new  trial 
was  ordered.**  So  where  the  land  of  the  surety  was  sold 
on  execution  by  the  creditor,  he  may  maintain  an  ac 
tion  ;  (")  and  the  same  was  held  where  a  mortgage  of  the 
surety's  land  was  accepted  as  payment. (^) 

'  Bonney  v.  Scely,  2  Wend.  481. 

(")  Lord  V.  Staples,  23  N.  H.  448 

('•)  McVicarT/.  Royce,  17  Up.  Can.  O.  B.  529. 
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The  same  doctrine  has  been  declared  in  Massachusetts. 
So  under  a  plea  of  payment  in  an  action  of  debt  on  judg- 
ment, the  defendant  is  not  confined  to  evidence  of  pay- 
ment in  money,  but  he  may  show  that  a  chattel  or  deed 
of  land  was  given  and  received  in  satisfaction  of  the 
judgment.  He  must,  however,  prove  that  the  thing  re- 
ceived was  of  the  full  value  of  the  debt,  or  that  it  was 
agreed  to  be  received  as  such.^  So  where  the  promissory 
note  of  a  third  party  was  indorsed  by  the  surety  and  re- 
ceived by  the  creditor  in  payment  of  the  debt,  the  surety 
may  at  once  maintain  an  action, ('*)  and  the  same  is  true 
where  a  note  and  mortgage  of  a  third  party  is  transferred 
by  the  surety  to  the  creditor  in  payment. (^)  But  taking 
possession  of  a  mortgaged  estate  for  the  purpose  of  fore- 
closure, does  not  operate  as  a  payment  of  the  mortgage 
money  ;  for  the  land  still  remains  only  a  security  for  the 
money. ^ 

§  801.  Compensation  for  actual  loss  only, — In  contracts 
of  indemnity  as  elsewhere  the  ordinary  rule  is  that  actual 
compensation  can  only  be  given  for  actual  loss,^)  and 
that  a  surety  who  pays  the  debt  of  his  principal  for  less 
than  its  face  can  recover  only  the  amount   he  paid.C^) 

'  Howe  V.  Mackay,  5  Pick.  44  ;  and  dent  of  Newburyport  Bank  v.  Stone,  13 
the  same  rule  was  laid  down  in  Presi-     Pick.  420. 

'^  West  V.  Chamberlin,  S  Pick.  336. 

(»)  Hommell  v.  Gamevvell,  5  Blackf.  5. 

i^)  Fahey  v.  Fravvley,  26  L.  R.  Ir.  78. 

(■=)  See  Willson  v.  McEvoy,  25  Cal.  169,  where  the  cases  are  reviewed,  and 
the  principle  above  stated  approved. 

('')  £lr  ;>ar/^  Rushforth,  10  Ves.  409;  Butcher  v.  Churchill,  14  Ves.  567; 
Reed  v.  Norris,  2  My.  &  Cr.  361  ;  Coggeshall  v.  Ruggles,  62  111.  401  {sevi- 
ble)  ;  Pickett  v.  Bates,  3  La.  Ann.  627  ;  Martindale  v.  Brock,  41  Md.  571  ; 
Eaton  7/.  Lambert,  i  Neb.  339;  Cobb  v.  Titus,  10  N.  Y.  198;  Blow  v.  May- 
nard,  2  Leigh  29.  But  see  contra.  Fowler  v.  Strickland,  107  Mass.  552, 
where  an  accommodation  indorser  having  taken  up  a  note  for  half  its  value 
was  allowed  to  recover  the  face  value  from  the  maker.  The  attention  of  the 
court  does  not  seem  to  have  been  called  to  the  fact  that  the  indorser  was  a 
surety. 
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And  where  the  plaintiffs  had  sold  the  defendants  three- 
sixteenths  of  a  steamboat,  the  rest  of  which  was  owned 
by  third  parties,  taking  from  the  defendants  an  agree- 
ment to  indemnify  them  against  "all  liability  of  loss"  on 
account  of  the  debts  of  the  boat,  it  was  held,  in  an  ac- 
tion brought  by  the  plaintiffs  to  recover  the  amount  of  a 
judgment  against  them  for  a  debt  of  the  boat,  that  they 
could  not  recover  more  than  three-sixteenths  of  it  until 
they  had  shown  that  they  could  not  compel  the  other 
part  owners,  because  of  insolvency  or  for  some  other 
good  cause,  to  contribute  their  proportion. f')  So  in  an 
action  by  a  sheriff  against  a  surety  in  an  indemnity  bond 
pfiven  on  an  attachment,  he  is  entitled  to  recover  the 
whole  amount  of  costs  paid  by  him  in  the  successful  de- 
fense of  an  action  brought  against  him  by  a  claimant  of 
the  goods  attached,  and  not  merely  a  proportionate  share, 
though  other  creditors  who  did  not  indemnify  received 
the  surplus  proceeds  of  the  goods  attached,  after  satisfy- 
ing the  indemnifying  creditors.(^)  And  upon  the  same 
principle  it  is  held  that  a  surety  who  has  paid  the  princi- 
pal's debt  in  depreciated  currency  can  only  recover  the 
value  at  the  time  of  the  payment,  with  interest. C')  And 
a  surety  to  a  bond  indemnifying  a  sheriff  from  damage, 
can  show  that  he  received  a  certain  sum  as  proceeds  of 
thesale,('')  Where  both  principal  and  surety  were  sued, 
and  judgment  recovered,  which  the  surety  paid,  the  prin- 
cipal cannot  claim  a  reduction  in  the  amount  to  be  repaid 
to  the  surety  on  the  ground  that  usurious  interest  was  in- 


(»)  Evving  V.  Reilly,  34  Mo.  113. 

C*)  Chamberlain  v.  Bellar,  18  N.  Y.  115. 

(')  Jordan  v.  Adams,  7  Ark.  348  ;  Miles  v.  Bacon,  4  J.  J.  Marsh  457  ;  Cro- 
zier  V.  Grayson,  4  J.  J.  Marsh  514;  Gillespie  v.  Creswell,  12  G.  &  J.  36; 
Kcndrick  v.  Forney,  22  Gratt.  748  ;  Butler  v.  Butler,  8  W.  Va.  674  ;  Feam- 
ster  7'.  Withrovv,  9  W.  Va.  296. 

C)  O'Brien  v.  McCann.  58  N.  Y.  373. 
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eluded  in  the  judgment.(^)  But  if  the  surety  knew,  or 
should  have  known,  that  the  claim  was  usurious,  or  that 
the  principal  was  not  bound  to  pay  so  much,  his  recovery 
will  be  reduced  by  the  amount  he  ought  not  to  have 
paid.C) 

§  802.  Judgment  against  surety  often  conclusive  on  prin- 
cipal.—* It  has  been  sometimes  held  that  the  record  of 
judgment  against  the  surety  is  conclusive  evidence  against 
his  principal,  and  fixes  the  amount  of  recovery.  So  in? 
an  action  by  the  sheriff  against  the  sureties  in  a  bond  to 
the  jail  liberties,  it  was  held,  that  the  sheriff,  having  given 
notice  to  the  defendants  of  the  escape  suit  against  him- 
self, and  they  having  thereupon  assisted  in  its  defense, 
the  record  of  the  recovery  in  that  suit  was  conclusive 
evidence  that  the  plaintiff  had  been  damnified  to  the 
extent  of  the  judgment.^  So  again,  in  an  action  by 
overseers  of  the  poor  on  an  order  of  bastardy  to  recover 
against  the  putative  father  the  weekly  sum  directed  to  be 
paid  for  the  maintenance  of  the  child,  the  order  was  held 
to  be  prima  facie  evidence  of  the  demand,  and  that  it 
rested  with  the  defendant  to  show  himself  exonerated 
from  the  payment,  in  order  to  avoid  the  recovery.' 

'  Kip  V.  Brigham,  6  Johns.  15S.  Parker,  10  Met.  309.  See  also  Heard 
-  Wallsworth  v.  Mead,  9  Johns.  367.  v.  Lodge,  20  Pick.  53  ;  Train  v.  Gold, 
"  A  judgment  against  the  person  to  be  5  Pick.  3S0  ;  Foxcroft  v.  Nevens,  4  Me. 
indemnified,  if  fairly  obtained,  especi-  72  ;  Hayes  v.  Seaver,  7  Me.  237.  In 
ally  if  obtained  on  notice  to  the  war-  Vermont,  if  one  promise  to  indemnify 
rantor,  is  admissible  in  a  suit  against  another  for  all  damage,  etc.,  which  he 
him  on  his  contract  of  indemnity."  shall  incur  in  giving  up  to  the  promisor 
Clark  V.  Carrington,  7  Cranch  308,  a  certain  horse,  and  in  bringing  a  suit 
322.  "  When  one  is  responsible  by  against  the  vendor  thereof,  for  fraud- 
force  of  law,  or  by  contract,  for  the  ulently  selling  a  horse  belonging  to 
faithful  performance  of  the  duty  of  another,  if  he  fail  therein, — if  the  suit 
another,  a  judgment  against  that  other  is  brought,  and  the  plaintiff  defeated, 
for  a  failure  in  the  performance  of  such  the  record  of  the  judgment  is  com- 
duty,  if  not  collusive,  is  prima  facie  petent  evidence  in  a  suit  against  the 
evidence  in  a  suit  against  the  party  so  promisor  founded  on  the  promise,  so 
responsible  for  that  other."     Lowell  v.  far  as  to  show  the  bringing  and  failure 


(»)  Thurston  v.  Prentiss,  i  Mich.  193;  Wade  v.  Green,  3  Humph.  547. 
C)  Jones  V.  Joyner,  8  Ga.  562  {semble) ;  Lucking  v.  Gegg,  12  Bush.  298.. 
Vol.  II.— 35 
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On  this  subject  a  few  observations  may  be  permitted. 
A  judgment  against  the  surety  may,  upon  the  ground  of 
privity,  be  proper  evidence  against  the  principal,  and 
vice  versa  ;  but  it  is  manifest  that  the  record  can  only  be 
evidence  of  the  facts  which  it  declares  and  that  payment 
is  not  one  of  these.  The  judgment,  though  perhaps  con- 
clusive evidence  of  the  debt  being  incurred,  is  no  proof 
whatever  that  that  debt  has  been  paid,  or  that  it  ever  will 
be.C)** 

The  principle  that  it  is  conclusive  evidence  of  the 
amount  of  the  debt  is  illustrated  by  the  following  cases : 
In  Hare  v.  GrantjC")  the  judgment  procured  against  a 
surety  was  held  conclusive  where  the  surety  notified  the 
principal  of  the  action.  Where  the  defendant  had  failed 
to  carry  out,  as  he  had  agreed  to  do,  the  plaintiff's  con- 
tracts with  a  third  party,  it  was  held  that  the  plaintiff 
could  recover  the  amount  recovered  by  the  third  party 
against  him.(°)  Where  a  contractor  to  lay  pipes  for 
a  town  had  agreed  to  be  liable  for  any  damages  occurring 
through  his  neglect,  it  was  held,  in  Campbell  v.  Somer- 
ville,('')  that  the  amount  of  his  liability  for  a  personal 
injury  suffered  by  a  third  party,  was  conclusively  deter- 
mined by  the  judgment  recovered  against  the  town  by 
that  third  party,  where  the  plaintiff  himself  had  defended 
the  action  with  the  town.  Where  defendant  insured 
goods,  making  itself  liable  for  the  government  tax,  as 
well  as  for  the  value  of  the  goods,  the  judgment  of  the 

of  the  action  :  and  this,  though  notice  horse  ;  and  as  to  this  the  judgment  is 

of  the  bringing  of  the  suit  was  given  to  not  evidence.      Lincoln  v.  Blanchard, 

the  defendant.       But    the    amount   of  17  Vt.  464. 
damages  depends  ori  the   title   to  the 


f")  Lyon  V.  Northup,  17  Iowa  314. 
('■)  77  N.  C.  203. 

(' )  Dubois  V.  Hermance,  56  N.  Y.  673. 
(')  114  Mass.  334. 
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government  recovered  against  the  assured  was  held  to 
determine  the  amount  of  the  defendant's  liability.(*) 
Where  a  sheriff  levied  wrongfully  on  property,  owing  to 
misrepresentations  of  the  defendants,  the  defendants  were 
held  liable  for  the  amount  of  the  judgment  recovered 
against  the  sheriff  by  the  owner.(^')  In  this  case  it  ap- 
peared that  the  defendants  had  taken  part  in  the  defense 
of  the  action  by  the  owner  against  the  sheriff.  Norfolk 
V.  American  Steam  Gas  Co.(°)  was  a  bill  in  equity 
brought  against  the  officers  of  a  company,  that  company 
having  failed  to  pay  a  judgment  obtained  against  it 
as  trustee  in  trustee  process.  It  was  held  that  the  plain- 
tiff could  recover  the  amount  of  the  judgment  obtained 
against  the  company.  Where  a  defendant  had  made  ex- 
cavations in  a  sidewalk,  by  which  a  person  was  injured, 
and  the  plaintiff  (a  city)  was  held  liable,  the  plaintiff 
was  allowed  to  recover  the  amount  of  the  judgment  ob- 
tained against  it.('^)  Where  a  sheriff  was  sued  for  the 
act  of  his  deputy,  who  had  notice  of  the  suit,  the  judg- 
ment fixes  the  measure  of  damages  in  an  action  by  the 
sheriff  on  the  deputy's  bond.(^) 

§  803.  Litigation  expenses. — *  Having  thus  examined 
the  rules  requiring  the  surety  to  pay  before  he  proceeds 
against  his  principal,  and  also  discussed  the  questions 
that  present  themselves  as  to  the  mode  of  payment,  we 
have  now  to  examine  those  cases  where  the  surety  is 
obliged  to  pay  under  compulsion  of  law,  or  where  by 
reason  of  his  engagement,  he  is  put  to  indirect  or  conse- 
quential loss.     Where  the  surety  is  compelled  by  suit  to 


(*)  Insurance  Companies  v.  Thompson,  95  U.  S.  547. 

C')  Kenyon  v.  Woodruff,  33  Mich.  310. 

("=)  ic8  Mass.  404. 

('^)  Ottumwa  V.  Parks,  43  la.  119. 

(«)  Kettle  V.  Lipe,  6  Barb.  467. 
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pay  the  debt  for  which  his  principal  is  previously  liable, 
or  where  a  party  holding  an  indemnity  against  a  claim  is 
obliged  by  legal  proceedings  to  pay  the  demand  in  the 
first  instance,  the  general  rule  is  that  he  can  recover 
against  the  principal  or  indemnitor,  not  only  the  amount 
which  he  has  been  obliged  to  pay,  but  also  his  costs  in- 
curred in  defending  the  action  ;Q  **  and  also  his  coun- 
sel_fees  and  expenses,  at  least  where  he  has  an  express 
contract  of  indemnity.  (^)  *  A  party  who  makes,  accepts, 
or  indorses  an  accommodation  note  or  bill  for  the  ac- 
commodation of  a  party  thereto,  is  regarded  as  a  surety, 
and  can  charge  such  party  with  the  costs  of  a  suit  for 
the  collection  of  the  note  which  he  may  have  been  com- 
pelled to  pay.'  So  it  has  been  held,  as  between  the  ac- 
commodation acceptor  of  a  bill  and  the  drawer  ; '  the 
accommodation  indorser  of  a  promissory  note,  and  the 
maker  ;  •  as  between  the  indorser  of  a  note  compelled  to 
pay,  and  a  party  who  had  agreed  to  indemnify  him  on 
his  indorsements.*** 

A  surety  is  not   liable  for  the  costs  of  a  suit  against 

'  Baker  v.  Martin,  3  Barb.  634.  350.    Nor  is  the  maker  liable  to  pay  the 

'  Jones  7'.  Brooke,  4  Taunt.  464.  indorser  his  costs  if  he  is  sued.     "  The 

^  Hubbly    V.    Brown,    16  Johns.    70.  mere  fact  of  drawing  the  note  does  not 

But  an  indorser  of  a  regular  bill  of  ex-  imply   a   promise   to   save   the   payee 

change  who  has  been  sued  by  the  in-  harmless    from    all   costs  and  charges 

dorsee,  is  not  entitled  to  recover  from  that   he   may   be  subjected   to   as   in- 

the  acceptor  the  costs  incurred  in  such  dorser."     Simpson  v.  Griffin,  g  Johns, 

action.      There  is  no  privity  between  131. 

them.     Dawson  ?'.  Morgan,  9  B.  Sc  C.  ^  Mott  v.  Hicks,  i  Cowen  513. 
618  ;    King   v.    Phillips^  Peters  C.  C. 


C")  Smith  V.  Howell,  6  E.x.  730;  Howard  v.  Lovegrove,  L.  R.  6  Ex.  43; 
Watson  V.  Hahn,  i  Col.  385;  Keesling  v.  Frazier,  119  Ind.  185;  Nutt  v. 
Merrill,  40  Me.  237  ;  Ripley  ?/.  Mosely,  57  Me.  76  ,  Lindsey  v.  Parker,  142 
Mass.  582  ;  Whitworth  v.  Tilman,  40  Miss.  76  ;  Apgar  v.  Hilar,  24  N.  J.  L. 
812;  Thompson  v.  Taylor,  11  Hun  274;  Finckh  z/.  Evers,  25  Oh.  St.  82 ; 
Bennett  v.  Dowling,  22  Tex.  660  ;  Downer  v.  Baxter,  30  Vt.  467  ;  Spence  v. 
Hector,  24  Up.  Can.  Q.  B.  277. 

f'j  Howard  t.  Lovegrove,  L.  R.  6  Ex.  43  ;  Ripley  v.  Mosely,  57  Me.  76  ; 
Lindsey  v.  Parker,  142  Mass.  582  ;  Finckh  t/.  Evers,  25  Oh.  St.  82. 
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the  principal. (*)  But  where  a  defendant  guarantees  the 
collection  of  a  note,  he  is  liable  for  the  costs  of  an  action 
against  the  maker.  (^)  On  a  bond  to  indemnify  the 
plaintiff  against  all  costs  and  claims  on  account  of  doing 
some  act,  the  plaintiff  may  recover  the  expense  of  an 
unfounded  suit  brought  against  him.('') 

§  804.  None  where  suit  was  unnecessary, — *  We  have 
already  had  occasion  to  consider  this  question  in  regard 
to  warranties ;  and  it  would  seem  that  the  liability  for 
costs  should  depend  on  the  grounds  of  the  original  liti- 
gation, and  the  notice  given  to  the  party  sought  to  be 
charged  with  the  costs.  It  would  certainly  be  inequit- 
able that  a  party  should  be  obliged  to  defray  the  expense 
of  a  controversy,  either  unnecessary  in  itself,  or  which 
he  might  not  have  chosen  to  incur.(*^)  "  No  person," 
says  Lord  Chief-Justice  Denman,'  "  has  a  right  to  in- 
flame his  own  account  against  another  by  incurring  addi- 
tional expense  in  the  unrighteous  resistance  to  an  action 
which  he  cannot  defend."  In  this  case,  the  defendant, 
as  lessee  of  a  certain  house,  had  covenanted  with  his 
lessor  to  put  and  keep  the  premises  in  repair,  under  pen- 
alty of  forfeiture,  and  in  his  assignment  to  the  plaintiff 
had  covenanted  that  all  the  covenants  had  been  per- 
formed. The  covenants  had  not  been  performed  ;  the 
lease  had  become  voidable  ;  and  the  plaintiff  having  sub- 
assigned  the  lease  to  one  Clark,  with  a  covenant  similar 
to  that  which  he  had  received  from  the  defendant,  was 

'  Short  z:  Kalloway,  11  A.  &  E.  28. 


(a)  Woodstock  Bank  v.  Downer,  27  Vt.  539, 

C')  Mosher  v.  Hotchkiss,  3  Abb.  App.  326 ;  Tuton  v.  Thayer,  47  How. 
Pr,  180. 

(•=)  Newburgh  v.  Galatian,  4  Cow.  340 ;  Chilson  v.  Downer,  27  Vt.  536. 

(')  Reclfield  v.  Haight,  27  Conn.  31 ;  Whitworth  v.  Tilman,  40  Miss.  76- 
Holmes  v.  Weed,  24  Barb.  546;  Hallock  v.  Belcher,  42  Barb.  199. 
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sued  by  him  (Clark),  and  obliged  to  pay  ^120  to  settle 
the  demand,  together  with  ^119  costs  incurred  in  the 
defense ;  and  it  was  held,  for  the  above  reason,  that 
these  costs  could  not  be  recovered  over  against  the  de- 
fendant. The  principle  of  this  decision  has  been  repeat- 
edly affirmed  in  cases  where  it  has  been  held  that  it  is 
not  necessary  for  the  surety  to  stand  suit  in  order  to 
charge  his  principal.  So  in  New  York,  where  the  de- 
fendant gave  the  plaintiff  a  promise  to  indemnify  him 
against  an  act  which  proved  to  be  trespass,  and  the 
plaintiff  being  sued  for  the  trespass  gave  a  cognovit,  it 
was  held  that,  it  satisfactorily  appearing  that  the  cogno- 
vit was  not  for  too  much,  he  was  entitled  to  recover  the 
amount  of  the  judgment.' 

So,  in  Pennsylvania,  it  has  been  held  that  a  surety  is 
not  bound  to  subject  himself  to  costs  by  waiting  till  the 
creditor  brings  suit ;  but  he  may  consult  his  own  safety, 
provided  it  does  not  involve  a  wanton  sacrifice  of  the  in- 
terests of  his  principal.'  So,  again,  in  the  same  State,  it 
is  held  that  a  surety  cannot  claim  reimbursement  for  ex- 
penses unnecessarily  incurred.'  This  is  in  analogy  also 
with  the  sound  rule  hereafter  to  be  noticed  in  regard  to 
real  estate — that  the  vendor  who  holds  a  warranty  may 
surrender  to  a  paramount  title,  thereby  only  assuming 
the  burden  of  proof  that  he  did  not  surrender  without 
just  cause.'  And  a  very  similar  decision  has  been  had  in 
England  :'  it  was  an  action  on  the  case  for  running  down 
a   ship,    in    consequence    of   which    the    plaintiffs   were 

'  Stone  7'.  Hooker,  q  Cow.  154.  ultimately  prevail.     But  he  consents  at 

'  Crai)^  V.  Craij^,  5  Rawle  91.  his  own  peril.     If  the  title  to  which  he 

^  Wynn  t.  Brooke,  5  Rawle  T06.  has  yielded  be  not  good,  he  must  abide 

*  So",    in   Massachusetts,   it  has  been  the   loss  ;    and  in    a    suit   against    his 

said  on  the  subject  of  eviction,  "  There  warrantor,  the  burden  of   proof  will  be 

is  no  necessity  for  the  party  holding  a  on    tlie    plaintiff."     Parsons,   C.  J.,    in 

covenant  of  warranty  to  involve  him-  Hamilton  t'.  Cutts,  4  Mass.  349,  352. 
self  in  a  lawsuit  to  defend  himself  '  Tindall  z'.  Bell,  11  M.  tS:  W.  228. 
against  a  title  which  he  is  sati^fi^d  must 
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obliged  to  accept  the  aid  of  salvors,  and  were  compelled 
to  pay  a  large  sum  of  money,  and  certain  costs  in  addi- 
tion thereto.  It  appeared  that  the  plaintiffs,  after  a  ne- 
gotiation with  the  salvors,  who  demanded  ;^i5o,  had 
tendered  ^20,  and  by  a  decision  of  the  Admiralty  were 
finally  obliged  to  pay  ^^45  damages,  and  ;^I24  costs. 
The  plaintiffs  had  a  verdict  for  ;^45,with  liberty  to  move 
to  increase  it  by  the  amount  of  costs.  It  was  held  that 
it  should  have  been  left  with  the  jury  to  say  what  a  rea- 
sonable man  would  do  under  similar  circumstances ;  and 
if  the  litigation  were  found  to  be  prudently  incurred, 
then  the  costs  should  be  allowed  ;  and  Parke,  B.,  said  : 
"  The  parties  were  in  the  same  situation  as  if  the  defend- 
ants had  entered  into  a  contract  with  the  plaintiffs  not  to 
do  the  wrong  complained  of.  That  is  not  a  contract  of 
indemnity."  **  Where  the  sureties  on  a  forthcoming 
bond  refused  to  pay  the  amount  of  the  original  judgment, 
and  defended  an  action  on  the  bond,  it  was  held  that 
they  could  not  recover  from  their  principal  the  costs  of 
the  action  on  the  bond.('') 

§  805.  Notice  of  suit. — *  But  if  the  suit  be  brought 
against  the  surety,  and  there  appear  good  reason  to  re- 
sist the  claim,  then  the  further  question  arises  as  to  notice. 
Its  effect  has  been  thus  stated  :  "  The  purpose  of  giving 
notice  is,  not  in  order  to  give  a  ground  of  action  ;  but  if 
a  demand  be  made,  which  the  person  indemnifying  is 
bound  to  pay,  and  notice  be  given  to  him,  and  he  refuse 
to  defend  the  action,  in  consequence  of  which  the  per- 
son to  be  indemnified  is  obliged  to  pay  the  demand,  that 
is  equivalent  to  a  judgment,  and  estops  the  other  party 
from  saying  that  the  defendant  in  the  first  action  was 
not  bound  to  pay  the  money."  And  in  this  case  it  was 
held  that  notice  was  not  essential,  and  that  the  plaintiff 

(*)  Robinson  v.  Sherman,  2  Gratt.  178. 
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could  recover  his  costs  though  no  notice  had  been 
given.* 

Its  operation  has  been  still  more  clearly  defined  by- 
Lord  Chief-Justice  Tenterden,  in  an  action  on  a  breach 
of  the  covenant  of  title  :  "  The  only  effect  of  want  of 
notice  in  such  a  case  as  this  is  to  let  in  the  party  who  is 
called  upon  for  an  indemnity  to  show  that  the  plaintiff 
has  no  claim  in  respect  of  the  alleged  loss,  or  not  to  the 
amount  alleged  ;  that  he  made  an  improvident  bargain, 
and  that  the  defendant  might  have  obtained  better  terms, 
if  the  opportunity  had  been  given  him."  This  was  said 
in  a  case  where  the  plaintiff  had  been  obliged  after  suit 
to  settle  with  a  party  claiming  under  title  paramount  ; 
and  the  court  said  :  "  As  to  the  costs,"  incurred  by  the 
plaintiff  in  defending  the  action,  "  the  plaintiff  here  had 
a  right  to  claim  an  indemnity;  and  he  is  not  indemnified 
unless  he  receives  the  amount  of  the  costs  paid  by  him 
to  his  own  attorney."'  It  may,  therefore,  be  said  that 
notice  in  these  cases  is  not  necessary ;  if  given,  however, 
and  the  defendant  neither  endeavors  to  arrest  the  litiga- 
tion, nor  undertakes  to  direct  it,  he  will  be  made  respon- 
sible for  its  result  ;  C")  while,  on  the  other  hand,  the  only 
effect  of  not  giving  it,  is  to  throw  on  the  plaintiff  the 
burden  of  showing  that  the  first  suit,  the  costs  of  which 
he  claimsTTvas  not  improperly  contested.' 

This  view  of  the  matter  has  been  very  fully  stated  by  Mr. 

'  Per  Buller,  J.,  in  Duffield  v.  Scott,  guarantee,  a   notice  of  the  claim  and 

3  T.  R.  374.  action  of  the  creditor  against  the  surety 

'  Smith  V.  Compton,  3  B.  &  A.  407.  should  always  be  given  to  the  principal, 
Dumoulin  considers  the  question  of  with  an  intimation  (if  there  be  clearly 
notice  at  length,  and  its  effect  on  the  no  defense)  that  the  action  will  be 
expenses,  both  in  the  case  when  notice  settled  unless  the  party  forthwith  de- 
is  given,  and  when  not  given  ;  and  sire  that  it  be  defended  ;  and  that  he 
when  given  pending  the  suit  ;  and  as  will  be  looked  to  for  indemnity." 
to  the  motives  for  not  giving  :  §§  150-  Chitty  on  Contracts,  400;  on  Guaranties 
153.  and  Indemnities,  in  notis. 

"Mr.    Chitty    says:    "In    cases    of 


(•;  Brown  v.  Haven,  37  Vt.  439  ;  Spence  v.  Hector,  24  Up.  Can.  Q.  B.  277. 
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Justice  Story,  on  the  Massachusetts  Circuit,  and  applied 
to  the  subject  of  reinsurance  ;  ^  and  the  Supreme  Court 
of  the  United  States  has  declared,  that  a  judgment 
against  the  person  to  be  indemnified,  if  fairly  obtained, 
especially  if  obtained  on  notice  to  the  warrantor,  is  ad- 
missible in  a  suit  against  him  on  his  contract  of  in- 
demnity ; '  and  the  law  has  been  similarly  declared  in 
New  Hampshire,  on  a  suit  upon  an  execution  bond.* 

To  these  general  rules  an  exception  was  taken  by  Lord 
Chancellor  Hardwicke  as  to  extents.  In  an  early  case, 
where  extent  was  taken  out  against  a  surety  to  the  crown, 
and  after  contesting  it  some  time,  he  paid  the  claim,  and 
prosecuted  his  principal  for  the  amount  paid  by  him,  in- 
cluding his  expenses,  it  was  insisted  that,  the  debt  being 
a  just  one,  and  improperly  disputed,  the  principal  should 
not  be  charged  with  the  expense  of  the  litigation  ;  but 
Lord  Hardwicke  said  :  "  I  know  of  no  such  distinction"; 
and  then  taking  notice  that  an  extent  is  both  an  action 
and  an  execution,  and  that  the  surety  could  not  be  sup- 
posed prepared  to  pay  the  claim  immediately,  he  allowed 
the  demand.'  But  the  general  rule  seems  well  and  clearly 
established,  that  the  principal  shall  not  be  subjected  to 
the  expense  of  unnecessary  litigation  ;  how  the  fact  is  to 
be  arrived  at,  and  on  whom  the  burden  of  proof  lies,  will, 
as  has  been  said,  frequently  turn  on  the  question  of  notice. 
Where  bail  employed  a  third  party  to  find  the  principal 
debtor,  and  then,  refusing  to  pay  the  expenses  of  the 
person  so  employed,  was  sued  and  compelled  to  pay  his 
bill  with  costs,  it  was  held  in  a  suit  against  the  principal 
debtor  that  the  bail  could  recover  the  sum  paid,  but  not 
the  costs  ;   Lord   EUenborough,  at  Nisi   Prius,  saying : 

'  N.  Y.  State  Marine  Ins.  Co.  v.  Pro-        '  French  v.  Parish,  14  N.  H.  496. 
taction  Insurance  Co.,  i  Story  458.  ^  Ex  parte  Marshall,  i  Atk.  262. 

''■  Clark  V.  Carrington,  7  Cranch  308, 
322. 
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"As  for  the  costs  of  the  action  which  the  plaintiff  took 
defense  to  unadvisedly,  he  should  have  either  defended 
that  action  if  the  demand  was  unfounded,  or  paid  the 
money  if  it  could  be  legally  claimed  from  him  ;  but  hav- 
ing defended  that  action  without  foundation,  he  cannot 
charo^e  the  defendant  with  the  costs  incurred  in  such  an 
improvident  defense."^ 

In  a  case  at  Nisi  Prius,  where  the  plaintiff,  an  auction- 
eer, was  employed  by  the  defendant  to  sell  an  estate,  and 
the  title  proved  defective,  the  purchaser  brought  suit 
against  the  auctioneer  for  his  deposit ;  the  auctioneer 
gave  notice  to  the  defendant,  who  refused  to  defend  the 
suit.  The  auctioneer  then  paid  the  deposit,  with  the  pur- 
chaser's costs  and  his  own,  and  brought  suit  against  the 
defendant,  claiming  these  costs  and  the  excise  duty  on 
the  sale.  The  action  .was  assumpsit  for  money  paid,  with 
the  usual  money  counts,  but  Lord  Ellenborough  held 
that,  as  to  the  costs,  "  there  should  have  been  a  special 
count,  inasmuch  as  the  right  to  these  costs  by  the  plain- 
tiff was  not  so  apparent.  The  plaintiff  might  have  de- 
fended the  action  of  his  own  wrong,  and  without  any  au- 
thority from  the  defendant.  If  he  had  done  so,  he  would 
not  be  entitled  to  call  upon  his  principal  to  pay  the  costs, 
as  they  were  incurred  without  his  consent";  and,  on  the 
ground  that  the  declaration  should  have  been  special,  the 
costs  were  refused.*** 

*  In  a  case  on  a  guaranty  to  indemnify  the  plaintiff 
against  the  expense  of  a  commission  of  bankruptcy,  the 
messenger  had  sued  the  plaintiff  for  his  bill  of  six  pounds. 
The  plaintiff  defended  the  suit,  and  claimed  sixty  pounds 

'  Fisher  t.  Fallows,  5  Esp.  171.     No  person  employed  by  the  defendant,  but 

action  will  lie  by  bail  for  his  trouble  or  he  does  it  as  a  friend,  and  to  do  him 

loss  of  time  in  takinp  a  journey  to  be-  kindness.     Reason  v.  Wirdnam,  i  C.  & 

come  bail,  because  he  docs  not  under-  P.  434. 

take  the  journey  as  such,  or  labor  as  a  '■'  Spurrier  v.  Elderton,  5  Esp.  i. 
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costs  paid  to  the  messenger  in  his  suit,  and  also  his  own 
costs ;  but  the  claim  was  denied,  Lord  Tenterden  saying : 
"  I  think  the  defendant  is  not  liable  for  the  costs  beyond 
the  writ ;  a  man  has  no  right,  merely  because  he  has  an  in- 
demnity, to  defend  an  action,  and  to  put  the  person  guar- 
anteeing to  useless  expense."^  But,  on  the  other  hand, 
where  debt  was  brought  by  the  plaintiff,  as  sheriff,  against 
the  defendants,  on  a  bond  given  to  the  plaintiff  as  surety 
to  the  jail  liberties  for  a  debtor  in  execution,  it  appeared 
that  the  sheriff  had  given  notice  to  the  defendants,  and 
that  they  assisted  in  the  defense  of  the  suit ;  it  was  held 
in  New  York  that  the  costs  of  the  suit  against  the  plain- 
tiff were  properly  recoverable  against  the  defendants.-** 
Where  a  surety  allowed  a  suit  to  go  by  default  without 
notice,  he  was  only  allowed  to  recover  the  costs  incident 
on  the  service  of  the  summons,  as  he  should  have  notified 
his  principal  and  allowed  him  to  settle  without  further 
costs-C) 

*  The  French  law  peremptorily  requires  notice,  if  the 
surety  desires  to  charge  the  debtor  with  his  expenses. 
Its  language  is  clear  :  "  The  surety  who  has  paid  has  re- 
course against  the  principal  debtor,  whether  he  entered 
into  the  contract  of  suretyship  with  or  without  the 
knowledge  of  the  debtor.  And  he  shall  recover  the 
principal,  interest,  and  expenses;  but  the  surety  shall  re- 
cover only  such  expenses  as  are  incurred  after  the  prin- 
cipal debtor  is  notified  of  the  suit  against  the  surety  ;  and 
the  surety  shall  also  recover  damages  in  a  proper  case."'*"^' 

*  The  same  principles  which  we  have  been  considering 

'  Gillett  v.   Rippon,  i  Moo.  &  Mai.  tice  in  the  statement  of  the  case,  which 

406.     It  is  suggested  in  this  case,  by  was    at    Nisi    Prius.      See    Freeman's 

Gurney,  of  counsel  for  plaintiff,  that  Bank  v.  Rollins,  13  Me.  202. 

"  notice  was  given   to  the  defendant,  '■'  Kip  7'.  Brigham,  7  Johns.  168. 

and  he  might  have  paid  or  stopped  the  ^  Code  Civil,  art.  202S. 
action  ";  but  nothing  is  said  of  any  no- 

(')  Steinhart  v.  Doellner,  34  N.  Y.  Super.  Ct.  218. 
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are  applied  to  claims  made  against  sureties  ;  so  it  has  been 
said,  that  if  one  becomes  surety  for  a  debtor,  the  creditor 
cannot  recover  from  the  surety  the  costs  of  a  fruitless  suit 
against  the  debtor  unless  he  give  notice  of  his  intention 
to  sue/  *^  In  New  Hampshire,  in  a  suit  by  a  sheriff  on  a 
bond  given  by  sureties  of  his  deputy,  conditioned  to  in- 
demnify him  against  all  loss,  damages,  and  costs,  on  ac- 
count of  the  acts  and  neglects  of  the  deputy,  he  is  entitled 
to  receive,  as  damages,  in  addition  to  the  sums  paid  by 
him  or  his  sureties  on  his  official  bond  to  the  county  to 
satisfy  judgments  recovered  against  him  for  the  default 
of  the  deputy,  and  interest  thereon,  all  such  reasonable 
expenses  as  were  incurred  by  him  in  and  about  the  defense 
of  the  suits  in  which  the  judgments  were  rendered,  in- 
cluding counsel  fees  and  a  reasonable  compensation  for  his 
personal  services ;  and  in  the  suit  on  the  bond  the  same 
expenses  and  compensation  for  services,  beyond  the  tax- 
able costs,  but  not  the  costs  or  expenses  incurred  in  a  suit 
upon  his  official  bond,  brought  to  enforce  payment  of  such 
judgment ;  and  upon  a  judgment  in  favor  of  the  sheriff 
for  the  penalty  of  the  bond,  execution  will  be  awarded  as 
well  for  the  damages  that  may  have  accrued  subsequently 
to  the  commencement  of  the  suit  upon  the  bond,  as  for 
those  prior  thereto.('')  So  in  New  York,  in  an  action  by 
a  sheriff  against  the  sureties  of  his  deputy  to  recover 
damages  for  the  neglect  of  the  deputy  to  levy  on  execu- 
tion, in  consequence  of  which  the  execution  creditor  has 
recovered  a  judgment  against  the  sheriff,  the  reasonable 
expenses  of  the  sheriff  in  defending  the  suit  against  him- 
self arc  recoverable  as  a  part  of  his  damages. C') 

'  Raker  v.  Garratt,  3   Rinp.    56,  per    the  sheriff  for  taking  insufficient  sureties 
Best,  C.  J.    This  was  an  action  against     on  a  replevin  bond. 

(")  Hoitt  V.  Holcombe,  32  N.  H.  185. 

('')  Westcrvelt  v.  Smith,  2  Duer  449 ;  ace.  Robertson  v.  Morgan,  3  B.  Men. 
307- 
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§  806,  Consequential  loss. — On  a  covenant  to  indem- 
nify against  all  damages,  costs,  and  expenses,  by  reason  of 
a  demand,  the  surety  is  not  liable  for  a  premium  or  bonus 
which  the  party  is  compelled  to  pay  to  raise  the  amount 
necessary  to  meet  the  demand, ('')  or  for  a  loss  through 
selling  his  property  at  a  sacrifice  to  pay  the  debt.(^)  In 
an  action  on  an  indemnity  bond,  if  the  plaintiff  states  no 
specialjiamage  in  his  complaint,  he  is  confined  in  his  re- 
covery to  such  only  as  arise  from  the  breach,  and  then 
such  only  as  are  proximate  and  the  fair,  legal,  and  natural 
result  of  the  act  complained  of.(°)  In  a  bond  of  indem- 
nity from  loss  by  reason  of  suits  for  infringement  of  a 
patent  on  goods  sold  by  the  defendant  to  the  plaintiff,  to 
be  retailed  by  the  latter,  the  plaintiff  can  recover  the  de- 
terioration of  his  goods  by  attachment  in  the  patent  suit, 
but  not  for  loss  of  credit  by  the  attachment,  or  for  the 
expense  of  a  bond  for  dissolution  of  the  attachment. C') 
Where  the  defendant  guaranteed  a  debt  which  was  se- 
cured by  a  second  mortgage  on  property  of  the  debtor, 
he  was  not  liable  for  the  cost  of  foreclosing  the  mortgage 
when  it  appeared  that  the  prior  mortgage  had  already 
been  foreclosed. (")  Where  a  surety  on  a  stay  bond, 
whose  property  has  been  sold  in  satisfaction  of  the  judg- 
ment, moves  for  judgment  against  his  principal,  the 
measure  of  his  damages  is  the  amount  of  the  judgment 
paid  by  the  sale  of  his  property,  not  the  value  of  the  prop- 
erty.(^)  But  in  Indiana  it  was  held  that  where  the  de- 
fendant had  engaged  "  to  pay  and  satisfy  the  mortgage, 
together  with  all  interest  and  costs  thereon  accrued,  ac- 

(")  Low  V.  Archer,  12  N.  Y.  277. 

(*■)  Vance  v.  Lancaster,  3  Hayvv.  130. 

(<=)  Hallockt^.  Belcher,  42  Barb.  199. 

('^)  Ripley  v.  Mosely,  57  Me.  76. 

C)  Peck  2/.  Cohen,  40  N.  Y.  Super.  Ct.  142. 

0  Coleman  v.  Riggs,  61  la.  543. 
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cruing,  and  to  accrue,  and  in  every  respect"  save  the 
plaintiff  harmless,  the  value  of  the  land  sold  in  con- 
sequence of  the  breach  of  this  engagement  was  held 
the  measure  of  the  plaintiff's  damages. (*)  In  a  similar 
case,  the  plaintiff  was  allowed  to  recover  his  attorney's 
fees,  expenses,  and  costs  on  account  of  the  sale  and 
in  proceedings  to  redeem. C^)  Upon  a  bond  to  indemnify 
the  plaintiff,  a  trustee,  for  loss  in  paying  the  defendant's 
debts,  the  plaintiff  can  recover  the  difference  between  the 
market  price  of  bonds  sold  to  pay  the  debts  and  the  price 
actually  obtained,  plus  the  broker's  commissions  ;  but  no 
damages  can  be  obtained  for  a  subsequent  rise  in  the 
value  of  the  bonds.f') 

§  807.  Co-sureties. — *  We  have  now  to  consider  the 
relative  rights  and  liabilities  of  co-sureties.  The  right 
of  action  of  the  surety  against  the  co-surety  or  his  rep- 
resentatives arises  when  the  surety  pays,  and  not  before.^ 
And  in  these  cases  the  surety  is  entitled  to  recover 
against  the  co-surety,  or,  if  more  than  one,  against  any 
of  them,  his  aliquot  portion  of  the  sum  paid.  It  is 
not  necessary  in  such  case  to  prove  the  insolvency  either 
of  the  principal  or  of  any  of  the  co-sureties.  But,  on 
the  other  hand,  the  fact  of  the  insolvency  of  the  sureties 
will  not  increase  the  recovery  against  those  who  are 
solvent.'  But  where  a  surety  sues  a  co-surety  for  con- 
tribution for  money  paid  by  the  plaintiff  on  account  of 
the  principal,  it  has  been  held,  in  Alabama,  that  the  de- 
fendant may  show  that  the  surety  suing  for  contribution 
was  indebted  to  the  principal  in  a  larger  amount  than 

'  Wood  V.  Leland,  i  Met.  387.  '  Covvell  v.  Edwards.  2  B.  &  P.  263. 


(")  Atherton  v.  Williams,  19  Ind.  105. 

O  Kansas  City  Hotel  Co.  v.  Sauer,  65  Mo.  279. 

{^)  Beckley  v.  Munson,  22  Conn.  299. 
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he  was  compelled  as  surety  to  pay  for  the  principal,  and 
thus  defeat  the  claim  for  contribution/  ** 

In  an  action  by  sureties  against  the  co-surety  for  con- 
tribution, where  the  debt  was  paid  by  a  transfer  of  land 
the  Supreme  Court  of  Indiana  said  : 

"  The  price  at  which  the  lands  were  received  in  payment  would, 
we  think,  ordinarily  constitute  the  proper  rule  in  such  cases.  If 
they  were  taken  on  a  compromise  of  a  doubtful  claim,  or  from 
parties  of  doubtful  solvency,  at  a  price  greatly  above  their  value, 
perhaps  the  amount  on  which  contribution  by  a  co-surety  would 
be  estimated  would  be  the  actual  value  of  the  lands.  The  lands 
were  the  plaintiffs',  and  without  regard  to  their  cost  they  were 
clearly  entitled  to  the  increase  in  their  value,  or  the  legitimate 
profits  made  by  their  purchase,  not,  however,  exceeding  the 
amount  paid  by  them  on  the  debt  for  which  the  defendant  was 
liable."  (*) 

As  between  the  two,  we  should  suppose  the  lands 
must  be  taken  at  the  value  at  which  they  were  received 
in  payment  of  the  debt.  The  measure  of  the  damages 
of  the  surety  who  has  paid  the  debt  is  his  co-surety's 
proportion  of  the  amount  so  paid,  and  if  it  were  paid 
in  something  else  than  money,  then  the  same  propor- 
tion of  the  amount  of  money  for  which  the  thing  trans- 
ferred was  accepted  by  the  creditor.  The  plaintiff  can 
only  recover  what  he  has  actually  paid  for  the  defend- 
ant. So  where  one  of  two  joint  promisors,  on  a  note 
of  $ioo,  paid  $75,  he  was  allowed  to  recover  only  $25, 
that  being  all  he  had  paid  or  had  alleged  he  had  paid 
for  the  other. (^)  In  an  action  for  refusal  to  contribute  to 
loss  suffered  in  carrying  stock,  an  agreement  to  pro  7'ata 

'  Bezzell  v.  White,  13  Ala.  422. 


(*)  Jones  V.  Bradford,  25  Ind.  305,  308. 

0  Hall  V.  Hall,  42  Ind.  585  ;  ace.  Hearne  v.  Keath,  63  Mo.  84;  Edmonds 
v.  Sheahan,  47  Tex.  443. 


560         ACTIONS    UPON    CONTRACTS    OF    INDEMNITY.       §  808. 

the  loss  or  gain  was  held  to  mean  that  the  defendants 
were  to  share  equally  with  the  plaintiff  the  loss  and 
gain,  and  not  to  mean  that  the  defendants  were  to  share 
among  themselves  the  loss  or  gain  and  to  indemnify 
the  plaintiff  for  all  loss  suffered  by  him.('') 

§  808.  Costs  between  co-sureties. — *  The  question  has 
been  examined  as  to  the  right  of  the  co-surety  to  be 
reimbursed  for  a  proportion  of  any  costs  paid  by  him. 
In  a  case  at  Nisi  Prius  between  co-sureties  for  a  tax 
collector  it  appeared  the  plaintiff  had  been  sued  on  the 
principal's  default,  and  judgment  had  been  recovered, 
and  the  plaintiff  claimed,  besides  half  the  verdict  against 
him,  half  the  costs  of  both  parties  in  the  original  suit. 
But  Lord  Chief-Justice  Tenterden  held,  at  Nisi  Prius, 
that  the  defendant  was  only  liable  for  half  the  verdict.^ 
No  question  was  made  either  as  to  notice  or  the  neces- 
sity of  the  suit,  nor,  would  it  seem,  could  any  such  ques- 
tion properly  arise  between  co-sureties. 

But  in  a  more  recent  case,  in  the  Exchequer,  where 
the  plaintiff  and  defendant  had  executed,  as  co-sureties, 
a  warrant  of  attorney  given  as  a  collateral  security  for  a 
sum  of  money  advanced  on  mortgage  to  the  principal, 
and  on  default  being  made  by  the  principal,  judgment 
was  entered  upon  the  warrant  of  attorney,  and  execution 
issued  against  the  plaintiff,  it  was  held  that  he  was  entitled 
to  recover  from  the  defendant,  as  his  co-surety,  a  moiety 
of  the  costs  of  such  execution,  Parke,  B.,  saying  :  "  They 
were  costs  incurred  in  a  proceeding  to  recover  a  debt  for 
which,  on  default  of  the  principals,  both  the  sureties  were 
jointly  liable  ;  and  the  plaintiff  having  paid  the  whole 

'  Knight  t'.  Hughes,  3  C.  &  P.  467  ;  s.  c.  M.  &  M.  247. 


(")  Penniman  v,  Stanley,  122  Mass.  310. 
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costs,  I  see  no  reason  why  the  defendant  should  not  pay 
his  proportion." '('")** 


'  Kemp  V.  Finden,  12  M.  &  W.  421. 
A  distinction  may,  perhaps,  be  taken 
between  costs  incurred  in  a  suit  and 
upon  entering  up  judgment  on  a  war- 
rant of  attorney  ;  otherwise  these  de- 
cisions  are    inconsistent,    and   if    so. 


the  former  would  seem  the  more  cor- 
rect in  principle  ;  for,  as  between  the 
indorser  and  maker  of  a  note,  there  is 
no  contract  to  save  harmless,  and  each 
surety  should  stand  ready  to  pay  the 
debt. 


(")  Bosley  7/.  Taylor,  5  Dana  157 ;  Davis  v.  Emerson,  17  Me.  64  ;  Newcomb 
7/.  Gibson,  127  Mass.  396 ;  Marsh  v.  Harrington,  18  Vt.  150;  Fletcher  i/. 
Jackson,  23  Vt.  581  ;  Briggs  v.  Boyd,  37  Vt.  534. 
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^809.  General  principles. — Controversies  involving  ques- 
tions of  agency  may  arise  between  a  principal  and  agent,  or 
they  may  arise  between  the  principal  or  agent  and  a  third 
party.  Controversies  between  principal  and  agent  often 
involve  peculiar  questions  of  the  measure  of  damages, 
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which  it  will  be  profitable  to  consider  in  a  separate  chapter. 
Controversies  by  principal  or  agent  with  a  third  party, 
however,  seldom  involve  peculiar  questions  of  the  meas- 
ure of  damages.  An  action,  whether  by  principal  or 
by  agent,  against  a  third  party  is  brought  either  on  a 
contract  entered  into  or  a  tort  committed  by  the  defend- 
ant, whose  liability  to  the  plaintiff,  if  it  exists,  is  meas- 
ured by  a  general  rule  of  damages.  So  if  a  third  party 
sues  either  principal  or  agent  for  the  act  of  the  agent, 
the  measure  of  damages  involves  no  peculiar  question, 
but  is  determined  by  general  rules.  The  question  of 
agency  involved  in  such  an  action  is  one  of  substantive 
law  ;  namely,  whether  an  action  lies  by  or  against  the 
principal  or  agent.  Where,  however,  one  party  sues  the 
other  for  falsely  representing  that  he  had  authority  to 
act  as  agent,  a  peculiar  rule  of  damages  is  involved  ;  and 
though  the  defendant  is  not  strictly  an  agent,  the  case 
will  be  conveniently  considered  along  with  cases  of 
agency. 

In  this  chapter,  accordingly,  will  be  considered  the 
measure  of  damages:  first,  in  actions  by  principal 
against  agent ;  second,  in  actions  by  agent  against  prin- 
cipal ;  third,  in  actions  by  third  parties  against  pre- 
tended agents. 

Principal  against  Agent. 

§  810.  Damages  not  controlled  by  form  of  action. — *  The 
class  of  cases  which  we  now  proceed  to  consider  presents 
some  difficulty  in  regard  to  the  arrangement  of  the  sub- 
ject, inasmuch  as  it  is  impossible,  in  considering  it,  to 
adhere  closely  to  any  line  of  division  drawn  from  the 
forms  of  action.  Demands  made  by  principals  against 
their  agents  may  be  said  to  arise  either  from  the  breach 
of  the  agent's  contract  or  from  the  violation  of  his  duty, 
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and  the  actions  of  assumpsit  or  case  under  the  common- 
law  practice  can  be  indifferently  used ;  in  the  one  in- 
\     stance   the  proceeding   being  ex  contractu,   and   in  the 
\    other  ex  delicto.      But  inasmuch  as  the  amount  of  dam- 
ages,  in   the  absence  of  any  circumstance    of   fraud  or 
other  species  of  aggravation,  is  in  either  form  of  action 
\    a  question  of  law  under  the  control  of  the  court,  this 
branch  of  our  subject,  as  well  as  that   springing  from 
the  liability  of  common  carriers,  will  be  considered  under 
\the  general  head  of  contracts. 

In  regard  to  the  contract  of  agency,  there  is  a  very 
interesting  class  of  cases  growing  out  of  the  liability  of 
the  principal  for  the  act  of  the  agent.  The  maxim  of  the 
civil  law,  Qui  facit  per  alitmi  facit  per  se,  and  the  rule 
resulting  therefrom  of  Respondeat  superior,  have  been 
adopted  in  our  law  to  an  extent  making  the  principal  in 
many  cases  responsible  for  the  negligence  or  want  of 
skill  of  the  party  employed  by  him.  There  is  also  a 
large  class  of  exceptions,  where  the  person,  though 
employed  by  another,  still  carries  on  a  separate  and  in- 
dependent calling,  recognized  by  common  usage  ;^  but 
these  cases  rather  regard  the  right  of  action  than  the 
measure  of  compensation  ;  and  so  we  turn  to  the  rule 
of  damages  as  between  principal  and  agent  where  a  clear 
cause  of  action  exists. 

It  will  also  be  observed  that  the  questions  embraced 
under  the  head  which  we  are  now  considering,  are  very 
closely  connected  with  another  very  large  class  of  cases 
growing  out  of  the  relation  of  master  and  servant.** 
But  questions  arising  out  of  this  relation  have  been 
already  considered. 

'  Laugher  ■>>.  Pointer,  5  B.  &  C.  547  North    Carolina,   Wiswall  7'.    Brinson, 

Quarman  t.  Burnett,  (>    M.  Si   W.  499  10  Ired.  554.     See  the  subject  well  dis- 

Kapson    v.    Cubitt,    9    M.   &   W.   710;  cussed  by  Mullett,  J.,  in  Blake  z/.  Fer- 

MiiliRan  v.  Wedj^^e,    12   A.  &    E.    737  ;  ris,  5  N.  Y.  48,  59. 
Martin  v.  Tcmpcrlcy,  4  Q.  B.  298.    In 
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§  811.  The  law  fixes  the  measure. — *  In  some  of  the 
early  cases  growing  out  of  the  contract  of  agency  it 
seems  to  have  been  held,  with  that  disregard  of  any  fixed 
rule  which  we  have  had  occasion  elsewhere  to  notice, 
that  the  jury  had  an  unlimited  control  over  the  amount 
of  compensation ;  thus,  in  an  action  against  an  attorney 
for  negligence,  "the  jury  were  told  they  might  find  what 
damages  they  pleased."  ^  But,  according  to  the  more 
precise  and  much  safer  view  of  the  subject  now  uniformly 
taken  in  all  cases  of  tort,  where  no  aggravation  is  proved, 
the  law  fixes  the  measure  of  damages ;  and  more  espe- 
cially is  this  true  in  those  cases  which  we  are  now  con- 
sidering, where  the  action,  though  it  may  be  shaped  so 
as  to  be  technically,  and  in  form,  an  action  of  tort,  is  in 
reality  in  all  cases  founded  on  a  contract  either  express 
or  implied.'** 

*  The  law  is  perfectly  clear,  that  wherever  an  agent  vio- 
lates his  obligation  to  his  principal,  whether  by  exceeding 
his  authority,  by  misconduct  or  omission,  and  any  damage 
results  to  his  principal,  he  is  responsible  for  such  injurious 
consequence,  and  bound  to  make  indemnity.' ('')  **  In 
the  language  of  Mr.  Chief-Justice  Marshall,  "  a  person 
acting  on  commission,  who  by  his  misconduct  has  brought 
loss  upon  his  principal,  is  responsible  to  the  precise  ex- 
tent of  the  loss  produced  by  that  misconduct."  (^) 

*  In  a  case  in  the  King's  Bench,'  the  plaintiffs,  who  had 
shipped  certain  goods  on  board  the  Mary  Stevens,  to  be 
carried  from  Liverpool  to  Trieste,  brought  their  action 
against  the  owners  of  the  ship,  on  the  ground  that  the 

'  Russel  V.  Palmer,  2  Wils.  325.                 ^  Story  on  Agency,  ch.  viii. 
"^  Bank  of  Orange  v.  Brown,  3  Wend.         ^  Parker  v.  James,  4  Camp.  112. 
158.  

(«)  Laverty  v.  Snethen,  68  N.  Y.  522  ;  Wilts  7'.  Morrell,  66  Barb.  511. 
Q')  Hamilton  v.  Cunninghanti,  32  Brock.  50,  366. 
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vessel  had  deviated,  and  having  subsequently  been  cap- 
tured, the  plaintiffs  had  thus  lost  the  benefit  of  a  policy 
of  insurance.  The  cost  price  of  the  goods,  with  the  ship- 
ping charges,  amounted  to  ^4,411  i^s.  gd.  Theplain- 
tiffs  had  paid  for  premium  of  insurance,  ^720  16^-.  6d. 
The  defendants  had  paid  the  plaintiffs  the  sum  of  ^4,41 1 
i2,s.  gd.,  but  refused  to  pay  the  £720  i6s.  6d.  And 
Lord  Ellenborough  said  that  the  premiums  were  not 
recoverable.** 

§  812.  Nominal  damages. — *  We  have  already  seen,  that 
wherever  an  enoraorement  is  broken,  or  an  oblio^ation 
violated,  the  law,  in  the  absence  of  the  proof  of  actual 
injury,  infers  nominal  damage  to  have  resulted  from  it. 
In  regard  to  agents,  however,  language  has  been  used 
from  which  it  might  be  supposed  that  this  class  of  cases 
formed  an  exception  to  the  general  rule,  and  that  unless 
positive  loss  were  shown  to  have  resulted  from  the  agent's 
illegal  act,  no  recovery  whatever  could  be  had.  Thus 
says  Mr.  Justice  Story,  "  There  must  be  a  real  loss  or  act- 
ual damage,  and  not  merely  a  probable  or  possible  one." 
And  again  :  "  It  is  a  good  defense,  or  rather  excuse,  that 
the  misconduct  of  the  agent  has  been  followed  by  no  loss 
or  damage  whatever  to  the  principal  ;  for  then  the  rule 
applies,  that  though  it  is  a  wrong  it  is  without  any  dam- 
age ;  and  to  mamtain  an  action,  both  must  concur,  for 
damnum  absque  injuria  and  injuria  absque  damno,  are 
equally  objections  to  any  recovery."'  This  language, 
however,  has  probably  been  used  with  reference  rather 
to  the  compensation  than  the  right  of  action  ;  no  dis- 
tinction can  be  taken  in  this  respect  between  the  breach 
of  an  agent's  engagements  and  that  of  any  other  con- 
tract ;    and   if    the   inference   of   nominal   damage   from 

'  Story  on   Agency,  ^55   222  and  236.     Sec  this  passage  cited    in  Blot  -'.    Boi- 

ceau,  3  N.  Y.  78. 
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any  illegal  act  is  correct  and  logical,  it  should  apply- 
uniformly  to  all  transactions  embraced  within  the  wide 
domains  of  the  law.**  And  it  has  accordingly  been 
held  that,  though  the  principal  shows  no  actual  loss 
he  may  recover  nominal  damages  ;  (")  even  if  the  action 
is  in  form  an  action  of  tort,  for  it  is  really  an  action 
arising  out  of  the  contract. (^)  There  is,  however,  a  class 
of  cases  where,  the  agency  being  entirely  gratuitous,  there 
is  no  contract  relation  between  the  principal  and  the 
agent. C)  If  in  such  case  the  agent  acts  negligently  it  is 
questionable  whether  he  would  be  liable  to  his  principal 
except  in  case  of  actual  loss. 

§  813.  Actual  loss  the  criterion. — *  Assuming,  then,  that 
in  the  absence  of  proof  of  positive  loss,  nominal  damage 
will  be  inferred,  we  have  to  consider  those  cases  where 
actual  injury  results,  and  where,  as  we  have  said,  the 
agent  is  bound  to  make  it  good.  In  applying  this  rule 
we  shall  find  the  distinction  taken,  to  which  we  have  al- 
ready frequently  alluded,  between  proximate  and  remote 
damage.  The  loss  for  which  remuneration  is  sought 
need  not  be  directly  caused  by  the  act  done  or  omitted. 
It  will  be  sufficient  if  it  is  a  natural  or  a  necessary  con- 
sequence ;  but  remote  or  merely  possible  consequences 
are  excluded  from  consideration. 

This  principle  will  be  best  illustrated  by  the  cases 
which  have  been  decided  ;  but  it  may  be  stated  as  a 
general  rule,  that  in  all  cases  of  agency,  whether  the 
agent  be  one  of  private  selection  or  virtute  officii, 
whether  factor  or  sheriff,   the  omission  or  misconduct 

(■)  Van  Wart  v.  Woolley,  3  B.  &  C.  439 ;  Bank  of  Mobile  v.  Huggins,  3 
Ala.  206;  Pennington  v.  Yell,  11  Ark.  212 ;  Frothingham  v.  Everton,  12  N. 
H.  239 ;  Blot  V.  Boiceau,  3  N.  Y.  78  ;  First  Nat.  Bank  v.  Fourth  Nat.  Bank, 
^^  N.  Y.  320 ;  Collier  v.  PuUiam,  13  Lea  114, 

(t-)  McLeod  V.  Boulton,  3  Up.  Can.  Q.  B.  84. 

0  Wilkinson  v.  Coverdale,  i  Esp.  75. 
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of  the  agent  in  regard  to  the  matter  with  which  he  is 
charged  or  intrusted  renders  him  liable  to  the  principal 
in  damages  ;  and  where  he  has  been  appointed  to  ob- 
tain or  receive  any  given  sum  of  money,  or  security 
therefor,  and  it  appears  that  he  was  guilty  of  misconduct, 
and  that  the  money  or  security  was  not  obtained,  these 
two  facts  will,  in  the  absence  of  other  proof,  be  treated 
as  cause  and  effect.  The  negligence  will  be  held  to  be 
the  cause  of  the  loss,  and  the  sum  of  money  in  question 
or  the  security  therefor  will  be  prima  facie  the  measure 
of  damages  sustained  by  the  principal.  Evidence,  how- 
ever, that  such  is  not  the  case,  that  the  negligence  was 
not  and  could  not  have  been  the  cause  of  the  loss,  or 
that  the  real  damage  is  less,  will  throw  the  burden  of 
proof  back  upon  the  plaintiff,  and  compel  him  to  show 
the  damage  he  has  actually  sustained  by  the  neglect  of 
the  agent.** 

This  doctrine  was  not  at  first  sanctioned  in  New 
YorkjC)  where  it  was  held  that  if  the  misconduct  of  the 
agent  was  such  as  to  involve  the  whole  of  the  property 
intrusted  to  him,  he  should  be  held  to  answer  for  the  value 
of  the  whole  of  the  property  ;  and  the  defendant  would 
not  be  allowed  to  show  that  the  actual  damage  resulting 
from  his  misconduct  was  less.  The  contrary  was,  however, 
soon  adjudged  in  an  English  case,('')  and  that  case  was 
at  once  followed  in  New  York.C) 

In  a  case  in  New  York,  the  plaintiff,  a  Pennsyl- 
vania bank,  sent  a  draft  on  a  New  York  firm  to  the 
defendant,  a  New  York  bank,  for  collection.  The  de- 
fendant delivered  the  draft  to  the  drawees,  on  receipt  of 
their  check  for  the  amount ;  but,  through  delay  in  pre- 


(")  Le  Gucn  v.  Gouverneur,  i  Johns.  Cas.  437  n.  (a). 
('•>  Van  W^art  v.  Woolley,  3  B.  &  C.  439. 
O  Allen  V.  Suydam,  20  Wend.  321. 
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senting  the  check,  payment  was  refused,  the  drawees 
having  failed  before  its  presentation.  The  defendant 
thereupon  returned  the  check,  received  back  the  draft, 
and  protested  it.  The  plaintiff  claimed  that  the  de- 
fendant was  liable  for  the  whole  amount  of  the  draft. 
The  court,  however,  held  that  an  agent  "  may  show  in 
reduction  of  the  damages,  that  if  he  had  used  the 
greatest  diligence  the  bill  would  not  have  been  accepted 
or  paid,  or  that  his  principal  holds  collaterals,  or  has 
an  effectual  remedy  against  the  prior  parties  to  the 
bill  ":  and  here,  since  it  did  not  appear  that  the  remedy 
against  the  drawer  was  lost,  the  plaintiff  should  have 
been  allowed  only  nominal  damages.('*)  At  a  second 
trial  it  was  proved  to  have  been  adjudged,  in  a  suit  in 
Pennsylvania,  that  the  drawer  was  discharged  from  lia- 
bility on  the  draft  ;  and  the  New  York  court  thereupon 
awarded  damages  against  the  defendant  to  the  full 
amount  of  the  draft.  (^) 

§  814.  Burden  of  proof. — When  the  principal  shows 
that  through  the  agent's  negligence  he  has  been  obliged 
to  pay  money,  or  his  property  has  been  injured  or  de- 
stroyed, it  is  clear  that,  unless  the  agent  proves  facts 
that  would  reduce  the  apparent  damage,  the  principal 
can  recover  the  whole  amount  of  his  payment,  or  the 
whole  value  of  his  property.  The  burden  is  on  the  agent 
to  reduce  the  damages.  Thus  where  an  attorney  is  em- 
ployed to  defend  a  claim,  and  negligently  fails  to  do 
so,  the  burden  is  upon  him  to  prove  that  the  defence 
he  was  employed  to  make  could  not  have  succeeded. C) 
In  an  action  for  the  price  of  goods  sold   by  a  factor. 


(")  First  National  Bank  v.  Fourth  National  Bank,  yy  N.  Y.  320. 
Q>)  First  National  Bank  v.  Fourth  National  Bank,  89  N.  Y.  412. 
(■=)  Grayson  v.  Wilkinson,  5  Sm.  &  M.  268,  289. 
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a  verdict  for  the  highest  market  price  is  proper,  in  the 
absence  of  proof  of  the  price  actually  obtained. ('') 

But  if  the  principal  claims  that  through  the  agent's 
negligence  he  has  failed  to  secure  an  expected  gain,  it 
seems  clear  that  he  should  be  obliged  to  prove  the  actual 
amount  of  his  loss,  and  that  in  the  absence  of  explicit 
proof  of  such  loss,  he  should  recover  only  nominal  dam- 
ages. And  it  is  well  established  that  in  actions  against 
agents  for  failure  to  collect  claims,  the  plaintiff  must 
show  what  loss,  if  any,  has  resulted  from  the  agent's  neg- 
ligence.(^)  As  Goldthwaite,  J.,  said  in  Bank  of  Mobile 
V.  Huggins,  a  case  of  suit  against  an  agent  for  failure  to 
collect  a  note.C')  "  The  mere  production  of  a  paper,  with 
a  name  signed  to  it,  promising  to  pay  a  sum  of  money, 
does  not  import,  necessarily,  that  the  paper  has  any 
actual  value.  Its  value  depends  entirely  upon  the  abil- 
ity of  the  parties  to  comply  with  what  they  have  prom- 
ised." c^) 

§  815.  Avoidable  consequences. — On  the  principle  of 
avoidable  consequences,  it  has  been  held  in  New  York 


(»)  Clark  V.  Miller,  4  Wend.  628. 

('')  Van  Wart  v.  Woolley,  3  B.  &  C.  439;  Bank  of  Mobile  7/.  Huggins,  3  Ala. 
206;  Pennington  ?'.  Yell,  11  Ark.  212;  Slauter  v.  Favorite,  107  ind.  291  ; 
Fox  7'.  Davenport  Nat.  Bank,  73  la.  649;  Eccles  v.  Stephenson,  3  Bibb  517  ; 
Borup  V.  Nininger,  5  Minn.  523  ;  Joy  v.  Morgan,  35  Minn.  184  ;  Frothingham 
V.  Everton,  12  N.  H.  239;  First  National  Bank  7/.  Fourth  National  Bank, 
77  N.  Y.  320  ;  I?i  re  Cornell,  no  N.  Y.  351  ;  Stowe  v.  Bank  of  Cape  Fear, 
3  Dev.  408  ;  Bruce  v.  Baxter,  7  Lea  477,  481  ;  Collier  v.  Pulliam,  13  Lea  114  ; 
contra,  Allen  v.  Suydam,  20  Wend.  321  ;  Hoard  v.  Garner,  3  Sandf.  179; 
Brown  v.  Arrott,  6  W.  &  S.  404  ;  s.  C.  6  Whart.  9. 

{")  3  Ala.  206,  219. 

('')  The  phrase  burden  of  proof  is  constantly  used  in  two  different  senses. 
The  burden,  in  every  action  at  law,  is  upon  the  plaintiff  throughout  to  estab- 
lish his  case  by  a  preponderance  of  evidence.  In  this  sense  the  burden  of 
proof  never  shifts.  But  the  burden  is  also  said  to  shift  from  one  side  to  the 
other,  when  what  is  meant  is  that  evidence  as  to  a  particular  issue  in  a  given 
state  of  the  case,  must  come  from  one  side  or  the  other. 
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that  where  an  agent  wrongfully  sells  stock  and  commu- 
nicates the  fact  to  his  principal,  the  latter  can  recover 
only  the  amount  that  the  stock  has  advanced  within  a 
reasonable  time  after  he  learns  of  the  agent's  act,  and  is 
able  to  replace  it,  not  the  amount  it  may  finally  advance.('') 

§  816.  Proximate  cause. — *  The  damage,  as  we  have 
heretofore  had  occasion  to  say,  must  be  proximately 
caused  by  the  act  or  omission  of  the  agent,  but  it  need 
not  be  the  direct  result  of  it.  Thus,  says  Mr.  J.  Story, 
"If  an  agent  knowingly  deposit  goods  in  an  improper 
place,  and  a  fire  accidentally  ensue,  by  which  they  are 
destroyed,  he  would  be  responsible  for  the  loss";  and 
so  the  Master  of  the  Rolls  said,  speaking  of  trustees, 
"  If  the  loss  had  happened  by  fire,  lightning,  or  any 
other  accident,  that  would  not  be  an  excuse  for  them 
if  guilty  of  previous  negligence."  ^  In  these  cases,  though 
the  loss  is  not  the  immediate  consequence  of  the  neg- 
ligence, but  of  the  fire,  still  it  may  be  truly  said  that  it 
would  not  have  occurred  except  from  such  negligence.* 
So,  if  an  agent,  in  procuring  a  policy  of  insurance, 
should  so  negligently  execute  his  duty  as  that  the  risk 
(for  example,  a  peril  of  the  seas  by  which  a  loss  was 
caused)  should  not  be  included,  although  the  loss  was 
directly  owing  to  the  peril  of  the  seas,  still  it  was  proxi- 
mately owing  to  the  negligence  of  the  agent,  and  the 
principal  may  accordingly  recover,^* 

§  817.  Agents  to  insure.— *  These  questions  very  fre- 
quently arise  between  merchants  and  insurance  brokers 

1  Story  on  Agency,  §  218;  Caffrey  v.         "^  Williams   v.    Littlefield,   12  Wend. 
Darby,  6  Ves.  488,  496;  Davis  v.   Gar-     362. 
rett,  6  Bing.  716;  Wallace  v.  Swift,  31 
Up.  Can.  Q.  B.  523. 


(*)  Colt  V.  Owens,  90  N.  Y.  368 ;  Wright  v.  Bank  of  the  Metropolis,  1 10 
N.  Y.  237.     But  see  ante,  §  520. 
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or  factors.  So  in  a  case  ^  where  the  defendants,  in  tak- 
ing out  a  policy  for  the  plaintiffs,  had  omitted  "a  lib- 
erty to  touch  at  the  Canary  Islands,"  and  having  touched 
there,  and  being  captured,  the  underwriters  refused  to 
pay  on  the  ground  of  deviation,  Lord  Ellenborough 
held  that  the  plaintiffs  were  entitled  to  recover  a  ver- 
dict for  the  sum  insured,  deducting  the  premiums. 
Again,  in  a  case'  where  the  defendant,  in  effecting  a  pol- 
icy, had  departed  from  his  instructions,  and  the  vessel 
being  lost,  the  underwriters,  in  consequence  of  the  agent's 
neglect,  were  not  liable  ;  two  of  the  underwriters  for 
;^20o  having  paid  the  loss,  and  a  third  for  the  same  sum 
having  become  bankrupt,  Gibbs,  C.  J.,  held  that  the 
plaintiff  was  entitled  to  recover  the  amount  directed  to 
be  insured,  less  the  ^400  paid,  and  the  ;/^2oo  subscribed 
by  the  bankrupt  underwriter;  and  the  plaintiff  accord- 
ingly took  a  verdict  for  the  balance/ 

In  a  case  in  New  York,  where  premiums  had  been 
paid  at  Savannah  to  an  agent  of  underwriters  doing  busi- 
ness at  New  York,  and  a  bill  was  filed  against  the  com- 
pany to  compel  the  execution  of  a  policy,  Mr.  Senator 
Golden  said  :  "  Suppose  an  action  had  been  brought 
against  the  Savannah  agent  for  not  sending  the  premium 
to  New  York  in  due  time,  can  there  be  a  doubt  but  that 
the  appellant  would  have  recovered  in  a  court  of  law, 
and  that  the  measure  of  damages  would  have  been  the 
amount  which  was  to  have  been  insured,  and  for  which 
the  premium  was  paid?"* 

Again,  if  an  agent  who  is  bound  to  procure  insurance 
for  his  principal  neglects  to  procure  any,  and  a  loss  oc- 
curs   to    his    principal    from    a  peril   ordinarily  insured 

'  Mallouch  7'.  Barber,  4  Campb.  150.      new  trial  was  refused,  but  nothing  was 
'  Park  7'.  ilaniond,  4  Campb.  344.         said  as  to  the  measure  of  damages. 
'  See  this  case,  6  Taunt.  495,  where  a         ■*  Perkins   v.  Washington  Ins.  Co.,  4 

Cow.  645,  664. 
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against,  the  agent  will  be  bound  to  pay  the  principal 
the  full  amount  of  the  loss  occasioned  by  his  negli- 
gence.** 

The  English  Common  Bench  seems  at  one  time  to 
have  held  that  the  measure  of  the  principal's  damages 
in  such  a  case  is  a  question  of  fact  for  the  jury,  and 
not  a  question  of  law.  The  consignor  sued  for  loss  of 
freight,  and  the  defendant  pleaded,  as  a  plea  of  cir- 
cuity of  action,  that  it  was  the  duty  of  the  consignor 
to  insure.  The  plaintiff  demurred  ;  and  the  question 
was,  whether  the  damages  for  failure  to  insure  were 
measured  exactly  by  the  amount  of  the  loss.  It  was 
held  that  they  were  not  so  measured,  and  the  demurrer 
was  sustained.  Jervis,  C.  J.,  and  Maule,  J.,  delivered 
elaborate  opinions,  the  reasoning  of  which  is  not  clear. 
The  ground  of  the  decision  appears  to  be,  that  since  the 
amount  of  loss  at  the  time  of  the  breach  of  duty  could 
not  certainly  be  said  to  equal  the  value  of  the  property, 
the  law  can  never  say  that  the  measure  of  damages  is 
fixed  at  that  amount.  Thus  Maule,  J.,  said:  "The 
question  is,  what  damage  has  the  party  sustained  at  the 
time  the  cause  of  action  vested  in  him  ?  If  nothing  had 
happened,  and  a  policy  might  then  have  been  effected, 
the  jury  would  consider  what  was  probable ;  if  the  loss 
had  then  happened,  they  perhaps  might  have  given  the 
full  amount,  but  they  were  not  bound  to  do  so  ;  there 
were  a  variety  of  circumstances  which  they  might  prop- 
erly take  into  their  consideration."  (*) 

This  case  has  never  been  overruled,  or  apparently  even 
noticed,  by  any  English  court  since  it  was  decided.  But, 
in  a  later  case,  the  Court  of  Chancery  held  the  opposite 
opinion.(^3     In  that  case  a  bankrupt  had  failed  to  insure 


(*)  Charles  v.  Akin,  15  C.  B.  46,  66. 

C)  Ex  parte  Bateman,  8  De  G.  M.  &  G.  263,  2( 
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property  of  the  petitioner,  as  he  should  have  done,  and 
the  property  was  burned.  The  petitioner  presented  a 
claim  for  the  value  of  the  property,  as  a  liquidated  claim 
provable  in  bankruptcy,  and  the  claim  was  allowed. 
Turner,  L.  J.,  said  :  "  1  apprehend  that  the  value  of  the 
timber  would  be  the  measure  of  damages  in  an  action 
for  breach  of  the  contract."  The  Court  of  Common 
Bench,  in  an  opinion  delivered  by  Erie,  C.  J.,  noticed 
this  decision,  calling  it  "the  sound  judgment  of  Lord 
Justice  Turner,"  and  said  of  the  case:  "The  amount  due 
for  not  insuring  was  precisely  the  same  as  would  have 
been  due  for  the  same  quantity  of  timber  sold  and  deliv- 
ered. It  was  held,  therefore,  to  be  equivalent  to  a  debt, 
though  technically  a  right  to  damages."(*) 

This  seems  to  establish  the  law  in  England  on  the  true 
basis.  In  America  it  has  never  been  doubted  that  the 
measure  of  damages  was  the  exact  amount  of  the  loss. 
The  leading  case  was  on  the  Pennsylvania  circuit,^  where 
the  learned  Mr.  Justice  Washington  charged  : 

"  That  if  one  merchant  is  in  the  habit  of  effecting  insurances 
for  his  correspondent,  and  is  directed  to  make  an  insurance, 
and  neglects  to  do  so,  he  is  himself  answerable  for  the  losses 
as  insurer,  and  is  entitled  to  a  premium  as  such.  That  the 
amount  of  loss  for  which  an  underwriter  who  had  subscribed 
the  policy  would  have  been  answerable  is  the  only  measure  of 
damages  against  him.  If  he  can  excuse  himself  for  not  having 
effected  the  insurance,  he  is  answerable  for  nothing  ;  if  he  can- 
not excuse  himself,  he  is  then  answerable  for  the  whole." 

And  it  appears  that,  on  exception  to  the  charge,  this 
judgment  was  affirmed  in  the  Supreme  Court  of  the 
United  States.(^) 


'  Morris  v.  Summerl,  2  Wash.  C.  C  203. 

Eaton,  50  Me.  219 


(•)  Betteley  v.  Stainsby,  12  C.  B.  (N.  S.)  477,  499. 

C")  Ace.  Scliociifcld  V.  Fleishcr,  73   111.  404;  Storer  7'. 
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The  same  point  was  laid  down  in  another  case,  by  the 
same  able  judge,*  still  more  broadly  : 

*'  The  law  is  clear,  that  if  a  foreign  merchant,  who  is  in  the 
habit  of  insuring  for  his  correspondent  here,  receives  an  order 
for  making  an  insurance,  and  neglects  to  do  so,  or  does  so  differ- 
ently from  his  orders,  or  in  an  insufficient  manner,  he  is  answer- 
able not  for  damages  merely,  but  as  if  he  were  himself  the  under- 
writer ;  and  he  is,  of  course,  entitled  to  the  premium." 

The  language  of  the  court  above  quoted  is  not  to  be 
taken  as  meaning  that  the  agent  could  be  sued  on  the 
contract  of  insurance,  but  that  the  measure  of  damages 
is  the  amount  that  could  have  been  recovered  on  the 
policy,  less  the  premiums.  And  in  accordance  with  this 
view,  it  has  been  held  in  Maine  that  if  an  agent  neglects 
to  insure  a  cargo,  and  the  vessel  comes  safe  to  port,  he 
cannot  claim  to  be  an  insurer  and  recover  the  pre- 
mium. ('') 

■^'  In  an  action  against  a  broker  for  negligence  or  unskil- 
fulness  in  effecting  an  insurance,  "the  plaintiff,"  says  Mr. 
Sero^eant  Marshall,'  "  is  entitled  to  recover  the  same 
amount  as  he  might  have  recovered  against  the  under- 
writers had  the  policy  been  properly  effected."  And 
so,  says  Mr.  Phillips,'  the  agent  "  puts  himself  in  the  place 
of  an  underwriter,  and  must  pay  the  loss,  or  the  part  of 
it  for  which  the  underwriter  is  not  liable,  but  for  which  he 
would  have  been  liable  had  the  policy  been  made  accord- 
ing to  the  instructions,  or  in  such  manner  as  the  principal 
had  a  right  to  expect  and  require."  * 

'  De  Tastett  z'.  Crousillat,  2  Wash.  C.  '  2  Phillips'  Insurance,  2d  ed.,  566. 

C.  132,  136.  ■*  Delaney  v.  Stoddart,   r  T.   R.  22  ; 

-  Marshall  on  Insurance,  4th  ed.,  p.  Wilkinson  v.    Coverdale,   i    Esp.    75  ; 

244.  Wallace   v.  Tellfair,   cited  i  Esp.  76  ; 


{semble);  Ela  z/.  French,  11  N.  H,  356;  Gray  r/.  Murray,  3  Johns.  Ch.  167; 
Beardsley  7^.  Davis,  52  Barb.  159;  Douglass  v.  Murphy,  16  Up.  Can.  Q.  B. 

113. 
(*)  Storer  v.  Eaton,  50  Me.  219. 
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The  same  principle  was  applied  in  an  action  of  as- 
sumpsit/ where  the  defendants  had  been  employed  as 
factors  to  settle  with  underwriters  as  for  a  total  loss.  The 
defendants  adjusted  the  loss  at  20  per  cent.,  and  cancelled 
the  policy ;  and  the  court  said  :  "  If  the  defendants,  as 
agents  or  factors  of  the  plaintiffs,  have,  through  mistake 
or  design,  disobeyed  their  instructions,  they  are  undoubt- 
edly responsible,  and  are  to  be  considered  as  substituted 
for  the  insurers.  This  was  a  point  conceded  on  the  argu- 
ment"; and  a  motion  for  a  new  trial  on  the  ground  of 
excessive  damages  was  denied.** 

§  818.  Liable  only  if  insurer  would  have  been. — *  But  the 
plaintiff  can  only  have  judgment  for  the  same  sum  which 
in  point  of  law  he  might  have  recovered  on  the  policy, 
and  not  for  any  amount  which  the  indulgence  or  liberality 
of  the  underwriters  might  possibly  have  induced  them  to 
pay.  So,*  where  the  plaintiff  had  requested  insurance  to 
be  effected  at  Liverpool  on  certain  slaves,  and  the  defend- 
ant had  neglected  it,  it  was  contended  that  though  the 
plaintiff  could  not  have  recovered  the  value  of  the  slaves 
in  an  action  against  the  underwriters,  yet  that  in  point 
of  fact  these  the  slaves  were  frequently  the  subject  of 
insurance  at  Liverpool,  where  the  loss  was  always  paid 
by  the  underwriters  without  disputing  the  question  ;  and 
that  consequently  the  plaintiff  might  recover  the  value 
of  them  in  this  action,  because  by  means  of  the  defend- 
ant's negligence  the  plaintiff  had  sustained  the  loss. 
"  But  the  court  were  clearly  of  opinion  that  the  slaves 
were  not  the  subject  of  insurance,  and  that  the  plaintiff 
could    not    recover   in    this  action  more  than  he  could 


Thorne  v.  Deas,  4  Johns.  84  ;  Miner  v.     ing  v.   Carter,   i   Park    on    Insurance, 
Tatjcrt.   3   Hinn.   204  ;    Dc    Tastett    v.     7th  ed.,  4. 

Crousillat,  2  Wash.  C.  C.  132  ;   Hard-         '  Rundle  v.  Moore,  3  Johns.  Gas.  36. 

'^  Webster  v.  De  Tastet,  7  T.  R.  157. 
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have  recovered  in  an  action  against  the  underwriters."  ^ 
And  so,  says  Mr.  Justice  Story,*  "  there  must  be  a  real 
loss  or  actual  damage,  and  not  merely  a  probable  or 
possible  one."  So,  if  the  ship  deviate,  or  the  voyage  or 
insurance  be  illegal,  or  the  principal  had  no  interest,  or 
the  voyage  as  described  in  the  order  would  not  have 
covered  the  risk, — in  all  such  cases  the  agent  will  not  be 
responsible. 

Nor  will  the  plaintiff  in  such  an  action  be  allowed  the 
costs  of  an  unsuccessful  suit  against  the  underwriters,  un- 
less such  action  was  necessary,  or  brought  by  the  direc- 
tion of  the  agent.  So,*  where  the  plaintiff  had  been 
nonsuited  in  an  action  against  the  underwriters,  on  the 
ground  of  concealment  of  material  information,  and  in 
the  suit  against  his  agent,  claimed  to  include  the  costs  of 
the  action  on  the  policy,  Lord  Eldon  said,  that  there  was 
no  necessity  to  bring  that  action  to  entitle  the  plaintiff 
to  recover  in  the  aforesaid  case,  and  as  it  did  not  appear 
that  the  action  on  the  policy  was  brought  by  the  desire 
or  with  the  concurrence  of  the  present  defendant,  he 
ought  not  to  be  charged  with  the  costs  of  it ;  and  this  is 
in  analogy  to  the  rule,  as  we  have  seen  it  laid  down  be- 
tween principal  and  surety.  ** 

§  819.  Agents  to  collect  mercantile  instruments. — *  If  a 
bank  receive  a  note  for  collection  in  another  State,  and 
neither  collects  it  nor  gives  the  owner  notice  of  non- 
payment, nor  returns  it  till  barred  by  the  statute  of  lim- 
itations, and  there  be  no  evidence  of  the  insolvency  of 
the  maker,  the  measure  of  damages  is  the  amount  of  the 
note  less  the  charges  for  collection.* 

It  has  been  settled  in  New  York,  that  on  a  deposit  of 

'  Fomin  v.  Oswell,  3  Camp.  357,  ^  Wingate  z^.  Mechanics' Bank,  10  Pa. 

'  Agency,  §  222.  St.  104. 

^  Seller  v.  Work,  Marsh.   Insur.  4th 
Eng.  ed.  243. 
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the  bill  of  exchange  with  a  banker  for  collection  in  an- 
other State  where  it  was  payable,  the  banker  was  liable 
to  the  holder  for  any  neglect  or  omission  of  duty,  in  re- 
spect of  such  collection  on  the  part  of  his  agent  or  the 
notary  employed  by  him  in  the  foreign  State  ; '  and,  on 
the  authority  of  this  case,  it  has  also  been  decided  that 
where  a  person  undertakes  the  collection  of  a  bond  and 
mortgage,  and  covenants  in  express  terms  ''to  take  proper 
77ieans  to  collect  the  mortgage,"  he  is  responsible  for  the 
default  of  the  solicitor  employed  by  him.**'^  The  principal 
must,  however,  prove  the  amount  of  his  loss,  as  has  been 
seen  ;  and  the  measure  of  damages  is  the  actual  loss 
proved  to  have  been  sustained. (*) 

Where  a  bank  collects  notes  for  a  depositor,  and 
fails  to  pay  over  the  amount  of  the  notes  on  demand, 
the  measure  of  damages  is  the  value  of  the  notes  at  the 
time  of  collection. (^)  In  a  New  York  case,  the  Bank  of 
Wilmington  was  the  owner  of  a  bill  of  exchange  pay- 
able at  sight,  at  Troy,  and  indorsed  and  transmitted  it  to 
the  Commercial  Bank  of  Pennsylvania,  under  an  ar- 
rangement by  which  the  latter  collected  and  retained 
the  proceeds  of  paper  thus  remitted  to  it,  and  with  the 
same  redeemed  the  circulating  notes  of,  and  paid  drafts 
drawn  by,  the  Bank  of  Wilmington.  The  Commercial 
Bank  indorsed  and  transmitted  the  bill  to  the  Union 

'  Allen  V.  Merchants'  Bank,  22  Wend.         "^  Hoard  v.  Garner,  3  Sandf.  179. 
215-  

(»)  Van  Wart  v.  Woolley,  3  B.  &  C.  439  ;  Hamilton  v.  Cunningham,  2 
Brock.  350,  366;  Bank  of  Mobile  v.  Huggins,  3  Ala.  206;  Tyson  v.  State 
Bank,  6  Blackf.  225;  American  Express  Co.  v.  Dunlevy,  3  Amer.  L.  Reg.  N. 
S.  266  (Ind.)  ;  Mitchell  v.  Shuert,  16  Mich.  444  ;  Borupt/.  Nininger,  5  Minn. 
523;  Knapp  V.  U.  S.  &  Canada  Express  Co.,  55  N.  H.  348  ;  First  National 
Bank  v.  Fourth  National  Bank,  89  N.  Y.  412  ;  Stowe  v.  Bank  of  Cape  Fear, 
3  IXv.  (N.  C.)  408. 

{■)  PlaiitL-rs'  Bank  v.  Union  Bank,  16  Wall.  483. 
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Bank  of  New  York,  its  correspondent  in  New  York,  for 
collection,  and  the  same  was  by  the  latter  sent  to  the 
Troy  City  Bank  for  the  same  purpose.  Held,  that  the 
Commercial  Bank  of  Pennsylvania  could  recover  of  the 
Union  Bank  of  New  York  the  amount  of  the  bill,  if 
collected  by  the  Troy  City  Bank,  or  if  the  same  were 
lost  by  the  omission  of  the  latter  to  charge  the  drawer 
and  indorser.('') 

If  an  agent  to  collect  a  bill  gives  a  defective  notice  of 
protest,  and  in  a  suit  against  the  indorsers  they  are  held 
discharged,  it  has  been  held  that  the  holder  of  the  bill 
cannot,  in  an  action  against  the  agent  on  his  contract, 
recover  the  costs  of  his  suit  against  the  indorsers  ;  for, 
as  the  court  said,  the  suit  was  not  brought  on  account 
of  the  defective  notice.  If  the  agent  is  to  be  charged 
with  the  costs  of  the  suit,  it  must  be  in  an  action  of  tort, 
on  the  ground  that  he  has  falsely  represented  to  his 
principal  that  he  had  given  a  proper  noticc^^)  But 
this  distinction  seems  hardly  sound  ;  for  it  is  the  duty 
of  the  agent,  under  his  contract,  to  keep  his  principal 
informed  of  his  acts. 

§  820.  Agent  makes  the  debt  his  own. — Where  the  agent 
to  collect  becomes  himself  the  creditor  of  the  debtor, 
as,  for  instance,  by  taking  in  payment  of  the  original  in- 
strument a  note  in  his  own  name,  with  the  intention  of 
becoming  principal  creditor  thereon,  the  principal  may 
recover  the  whole  amount  of  the  original  instrument  from 
the  agent,  notwithstanding  the  subsequent  insolvency  of 
the  debtor. C')     In  a  similar  case  it  was  said  that  a  bank, 


(")  Commercial  Bank  of  Pennsylvania  v.  Union  Bank  of  New  York,  11  N. 
Y.  203. 

(^)  Downer  v.  Madison  County  Bank,  6  Hill  648. 

{^)  Amory  v.  Hamilton,  17  Mass,  103;  Symington  v.  McLin,  I  Dev.  & 
Bat.  291. 
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acting  as  collecting  agent  for  another,  is  liable,  in  case 
payment  is  lost  through  its  negligence,  for  the  full  amount 
of  the  draft,  though  the  drawee  had  failed,  the  defendant 
bank  having  become  legal  owner  of  the  draft.  C') 

*In  a  case  in  Pennsylvania,  where  the  principal  sued 
the  agent  for  neglect,  the  neglect  complained  of  was  in 
regard  to  the  liability  of  the  defendant  for  a  debt  of  one 
Young,  which  he  had  failed  to  collect  and  secure.  The 
plaintiff  insisted  that  the  defendant  had,  by  his  neglect, 
made  himself  liable  for  the  whole  amount  of  the  debt. 
The  defendant,  on  the  other  hand,  contended  that  the 
plaintiff  was  bound  to  prove  his  actual  loss,  and  that 
he  could  recover  no  more.  But  the  Supreme  Court  of 
Pennsylvania  held  that  the  burden  lay  on  the  defendant, 
as  to  the  actual  loss  ;  and,  no  such  proof  being  given, 
that  the  defendant  had  made  himself  liable  to  the  plaintiff 
for  the  full  value  of  the  goods  placed  in  the  hands  of 
Young,  or  at  least  for  the  amount  of  money  produced  by 
the  sales  made  of  them.  In  this  decision  the  court  rec- 
ognized as  a  general  rule,  however,  that  for  an  agent's 
omission  to  keep  the  principal  regularly  informed  of  the 
agent's  transactions  and  the  state  of  the  interests  intrusted 
to  him,  the  measure  of  damages  is  to  be  proportioned  to 
the  actual  loss  sustained  ;  with  the  exception,  where  the 
information  transmitted  is  such  as  to  induce  the  principal, 
in  the  adaptation  of  his  operations  to  his  means,  to  rely 
on  an  outstanding  debt  as  a  fund  on  which  he  may  con- 
fidently draw,  that  in  such  case  the  agent  makes  the  debt 
his  own.'  ** 

§  821.  Agents  to  sell— Unauthorized  sale. — Where  goods 
arc  consigned  to  an  agent  with  instructions  not  to  sell  for 

'  Brown  t.  Arrott,  6  W.  &  S.  402;  s.     Ravvle    223  ;    Amory  v.   Hamilton,    17 
c.  6    Whart.    9  ;  Harvey  v.  Turner,  4     Mass.  103. 


(*)  Trinidad  National  Bank  v.  Denver  National  Bank,  4  Dill.  290. 
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a  certain  time,  and  the  agent  sells  before  that  time,  he  is 
liable  for  the  difference  between  the  price  at  the  time 
when  the  goods  were  sold  and  the  price  at  the  time  when 
they  should  have  been  sold  ;  (*)  or  the  wrongful  sale 
may  be  treated  as  a  conversion  of  the  goods,  and  the 
principal  may  elect  to  recover  the  value  at  the  time  of 
sale.  *  Thus  in  an  action'  brought  by  principal  against 
factor,  for  selling  cotton  contrary  to  orders,  it  appeared 
that  it  was  sold  on  the  third  day  of  June,  and  the  plaintiff 
insisted  it  should  not  have  been  sold  before  the  twenty- 
third  of  August.  The  Supreme  Court  of  the  United 
States  said : 

"  Supposing  the  sale  made  by  the  defendants  on  the  third  of 
June  to  have  been  tortious  and  in  violation  of  orders,  the 
plaintiff  had  his  election,  either  to  claim  damages  for  the  value 
of  the  cotton  on  that  day,  as  a  case  of  tortious  conversion,  or  for 
the  value  of  the  cotton  the  twenty-third  of  August  following,  when 
the  letter  of  the  plaintiff  of  the  twenty-third  of  July  was  received, 
which  authorized  a  sale.  If  the  price  of  cotton  was  higher  on 
that  day  than  at  any  intermediate  period,  he  was  entitled  to  the 
benefit  thereof.  If,  on  the  other  hand,  the  price  was  lower,  he 
could  not  justly  be  said  to  be  damnified  to  any  extent  beyond 
what  he  would  lose  by  the  difference  of  the  price  of  cotton  on 
the  third  of  June  and  the  price  on  the  twenty-third  of  August."  ** 

When  a  factor  intrusted  with  goods  for  sale  on  com- 
mission, pledges  them  for  advances  made  to  him,  and 
gives  the  pledgee  authority  to  sell  them  to  reimburse 
himself,  this  is  a  conversion,  and  the  rule  of  damages  to 
which  the  principal  is  entitled  is  the  difference  between 
the  value  of  the  goods  at  the  time  of  the  conversion  and 
their  proceeds  when   sold   by  the  pledgee. (^)      But  in 

'  Brown  v.  M'Gran,  14  Pet.  479,  496. 

(*)  Fordyce  v.  Peper,  16  Fed.  Rep.  516  ;  Grayz/.  Bass,  42  Ga.  270;  Thomp- 
son V.  Gwyn,  46  Miss.  522, 

0  Kelly  V.  Smith,  i  Blatch.  290. 
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Canada  where  stock  was  deposited  as  collateral,  and  the 
pledgee  was  authorized  to  sell  on  default  of  payment, 
it  was  held,  when  the  pledgee  sold  before  default,  that 
the  measure  of  damages  was  the  highest  market  price 
of  the  stock  between  the  time  of  sale  and  the  time  when 
default  w^as  actually  made  ;  the  rule  of  higher  inter- 
mediate value  being  adopted. C) 

In  a  Massachusetts  case  the  defendant  wasag^ent  of  the 
plaintiff  to  sell  certain  rights  in  stock  at  a  minimum  price. 
The  defendant,  without  the  plaintiff's  knowledge,  took 
the  rights  himself  at  the  limited  price,  which  was  less 
than  the  market  price.  In  an  action  by  the  principal, 
the  agent  was  held  liable  for  the  difference  between  the 
price  at  which  he  took  the  rights  and  the  market  price 
at  the  time,  with  interest;  but  not  for  dividends  since 
paid  on  the  stock. (^) 

§  822.  Sale  below  price  fixed  by  principal. — Authorities 
are  in  conflict  as  to  the  measure  of  damages  in  case  the 
agent  sells  at  a  price  below  that  fixed  by  the  principal. 
It  was  once  held  that  in  such  case  the  agent,  having  wil- 
fully deprived  the  principal  of  the  benefit  of  an  expected 
rise  in  the  market,  should  be  held  to  pay  the  price  set  by 
the  principal  ;{'')  and  it  was  urged  that  any  other  rule 
would  allow  the  agent  to  defraud  his  principal  with  im- 
punity. But  it  soon  became  apparent  that  the  principal 
by  this  rule  was  generally  more  than  compensated  ;  and 
the  rule  that  he  could  recover  only  the  actual  value  of 
the  property,  and  not  necessarily  the  value  he  had  put 
upon  it,  prevailed. C)  *  So  when  the  plaintiff  had  in- 
structed the  defendant  not  to  sell  a  horse  for  less  than 


("J  Carnegie  7/.  Federal  Bank  of  Canada,  5  Ont.  418. 
0')  (ircenfield  Savings  Hank  v.  Simons,  133  Mass.  415. 
(')  Switzer  v.  Connett,  11  Mo.  88;  Guy  v.  Oakley,  13  Johns.  332. 
(•*)  Patterson  v.  Currier,  106  Mass.  410;  Dalhy  v.  Stearns,  132  Mass.  230; 
Blot  V.  Boiceau,  3  N.  Y.  78  ;  Bigelow  v.  Walker,  24  Vt.  149. 
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$500,  and  the  orders  were  disobeyed,  it  was  nevertheless 
held  that,  notwithstanding  the  instructions,  the  plaintiff 
could  only  recover  the  actual  value  of  the  animal/  ** 

The  question,  however,  remained,  at  what  time  the 
value  of  the  property  was  to  be  estimated.  If  the  prin- 
cipal were  allowed  to  recover  only  the  market  value  of 
the  property  at  the  time  of  the  sale,  he  would  lose  all  the 
benefit  of  his  foresight,  if  the  value  afterwards  rose. 
The  cases  accordingly  have  allowed  him  the  benefit  of  a 
rise  in  value.  In  some  jurisdictions  he  is  allowed  to  re- 
cover the  highest  market  price  until  suit  brought,  C*)  or 
even  until  trial.  (^) 

*  So  in  the  State  of  Alabama,  where  an  agent  was  in- 
structed not  to  sell  cotton  for  less  than  fourteen  cents  a 
pound,  it  was  held  that  a  disregard  of  these  orders  did 
not  authorize  the  principal  to  recover  up  to  the  limit 
he  had  set,  but  that  the  criterion  was  the  price  at  which 
other  cotton  of  that  quality  had  been  sold  during  the 
season.'  ** 

*  In  Nelson  v.  Morgan,*  where  wine  was  consigned  by 
a  New  York  house  to  the  defendant,  a  New  Orleans 
agent,  to  sell  at  a  limited  price,  the  defendant,  after  keep- 
ing it  a  long  time  on  hand,  reshipped  it,  without  further 
directions,  to  the  plaintiffs  at  New  York  ;  who  received 
it,  but  under  protest,  and  wrote  to  the  defendant  that  they 
abandoned  the  property,  and  held  it  merely  as  belonging 
to  the  defendant,  and  subject  to  his  order.  It  was  after- 
wards sold  by  them  at  auction  in  New  York,  but  at  a 
price  below  the  first  limit,  and  they  then  sued  the  defend- 

'  Ainsworth  v.  Partillo,  13  Ala.  460.      ^  2  Martin  (La.)  256. 
*  Austin  V.  Crawford,  7  Ala.  335. 


(")  Nelson  v.  Morgan,  2  Martin  (La.)  256. 

C)  Rollins  V.  Duffy,  18  111.  App.  398 ;  Taylor  v.  Ketchum,  5  Robt.  507. 
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ant  for  the  damages  resulting  from  the  disobedience  of 
their  orders,  insisting  that  they  were  entitled  to  recover 
the  full  value  of  the  wine.  But  the  Supreme  Court  of 
Louisiana  held  that  the  measure  of  damages  ought  to  be 
the  value  of  the  wine  at  the  highest  market  price  in  New 
Orleans,  at  any  time  before  the  suit  brought,  adding 
thereto  the  freight  to  New  York,  and  deducting  there- 
from the  value  of  the  wine  at  New  York,  where  the 
plaintiffs  resold  it.**  Where  a  consignee  was  in- 
structed, unless  he  could  obtain  22s.  a  barrel  for  a 
cargo  of  flour  on  its  arrival,  to  hold  it  until  a  newly 
enacted  tariff  should  "  have  produced  its  results,"  but 
sold  it  prematurely  and  in  violation  of  the  instructions, 
as  was  found  by  the  jury  to  whom  the  question  of  viola- 
tion was  submitted  at  the  trial,  it  was  held  by  the  Supe- 
rior Court  of  the  city  of  New  York  that  in  computing 
the  damages  to  be  recovered,  if  any,  by  the  consignor, 
the  jury  were  to  determine  the  time  when  the  flour  might 
reasonably  and  prudently  have  been  sold,  and  having 
done  so,  the  consignee  was  to  be  charged  with  the 
amount.  His  advances  and  expenses  were  to  be  credited 
him  with  interest,  and  the  balance  with  interest  from  the 
time  the  sale  might  have  properly  been  made,  the  plain- 
tiff was  entitled  to  recover.  ('')  The  judgment  was  re- 
versed by  the  Court  of  Appeals  Q)  on  the  ground  that 
the  factors  had  been  vested  with  a  discretion  which  they 
had  rightfully  exercised,  and  did  not  violate  their  instruc- 
tions. The  rule  of  damages  was  therefore  not  consid- 
ered on  the  appeal. 

The  true  rule,  however,  seems  to  be  that  the  highest 
market  value  for  a  reasonable  time  after  notice  of  the 


(")  Milbank  v.  Dennistoun,  i  Bosw.  246. 
C)  21  N.  Y.  386. 
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sale  can  be  recovered,  ('')  for  in  these  cases  the  act  of  the 
defendant  results  in  depriving  the  plaintiff  of  his  prop- 
erty for  a  time,  during  which  he  is  entitled  to  the  benefit 
of  any  value  it  may  have  had,  even  the  highest.  In  a 
case  in  Massachusetts,  where  the  action  was  against 
factors  for  the  breach  of  an  agreement  not  to  sell  tobacco 
at  less  than  forty  cents  a  pound,  but  to  hold  it  subject 
to  the  plaintiff's  orders  till  they  should  sell  it  at  that 
price,  the  plaintiff"  was  allowed  to  recover  for  the  loss 
sustained,  by  a  failure  to  obey  his  orders,  an  amount  not 
exceeding  forty  cents  a  pound,  or  the  market  value  at 
the  time  when  the  return  of  the  tobacco  was  demanded. 
The  increase  of  market  value  up  to  forty  cents  a  pound 
before  the  demand,  was  an  item  of  damage.  This  ruling 
was  sustained. (^)  In  delivering  the  opinion  of  the  court, 
Mr.  Justice  Foster  uses  the  following  language  :  "We  do 
not  find  it  necessary  to  decide  what  rule  of  damages  is 
absolutely  correct.  It  has  sometimes  been  said  that  the 
highest  market  price  before  action  brought  is  the  stand- 
ard ;  at  others,  that  the  highest  value  before  the  trial  may 
be  awarded.  It  is  safe  to  say  that  the  factor  is  at  least 
liable  for  the  highest  market  value  of  the  goods  within  a 
reasonable  time  after  the  sale  in  violation  of  instruc- 
tions." 

Unless,  however,  it  appears  that  the  market  value  of 
the  property  rose  after  the  sale,  the  agent,  upon  proving 
that  he  sold  the  goods  at  the  market  price,  will  be  liable 
for  only  nominal  damages. (")  *  In  Frothingham  v.  Ever- 
ton,^  it  was  held  that  where  goods  are  consigned  to  a 

'  12  N.  H.  239. 

(")  Loraine  v.  Cartvvright,  3  Wash.  C.  C.  151,  and  cases  cited  below.  See 
this  whole  subject  discussed  in  chap.  xv. 

C*)  Maynard  v.  Pease,  99  Mass.  555. 

(")  Frothing-ham  v.  Everton,  12  N.  H.  239  ;  Blot  v.  Boiceau,  3  N.  Y.  7.8; 
Hinde  v.  Smith,  6  Lans.  464. 
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commission  merchant  or  factor  for  sale,  and  the  factor 
sells  at  a  price  below  the  limit  without  notice,  the  con- 
signor may  recover  damages,  or  may  have  the  amount  of 
the  damages  allowed  in  a  suit  brought  by  the  factor  to 
recover  his  advances.  The  measure  of  damages  in  such 
a  case  is  the  amount  of  injury  sustained  by  the  sale  con- 
trary to  the  orders  of  the  principal.  If  no  actual  loss 
appeared  to  have  been  sustained  in  consequence  of  the 
wrongful  act,  the  principal  will  be  entitled  only  to  nomi- 
nal damages.  And  in  accordance  with  this  case  it  was 
held  in  Blot  v.  Boiceau,^  where  a  factor  sold  contrary  to 
his  principal's  orders,  and  below  his  limits,  that  he  could 
discharge  himself  from  liability  by  showing  that  the 
articles  in  question  could  not  be  made  to  bring  more 
than  the  sum  which  they  produced,  or,  in  other  words, 
that  the  goods  were  never  worth  more  than  they  actually 
sold  for.C')  ** 

§  823.  Sale  on  wrong  terms. — *  In  Pennsylvania,  where 
a  party  in  London  consigned  goods  to  a  correspondent  in 
Philadelphia,  to  be  delivered  to  a  third  party,  only  in  case 
of  his  paying  the  amount  or  giving  satisfactory  security, 
and  the  agent  delivered  the  goods  without  requiring 
either  payment  or  security,  it  was  held  that  the  agent 
had  thereby  made  himself  liable  for  the  full  amount  of 
the  original  debt,  with  a  reasonable  compensation  for 
the  delay  of  payment* 

Such,  too,  is  the  language  of  all  the  most  eminent 

'  3  N.  Y.  78.  '  Walker  v.  Smith,  4  Dall.  389. 

(")  Bronson,  J.,  intimated  (p.  87)  that  where  the  property  consists  of  arti- 
cles which  have  no  market  value,  such,  for  example,  as  antique  paintings, 
statues,  or  vases,  the  rule  will  not  apply,  and  the  principal  may  recover  the 
I)rice  he  set  upon  the  property.  It  would  seem,  however,  that  the  true  prin- 
ciple in  such  a  case  would  be  to  make  such  proof  of  the  real  value  as  may  be 
possible.  There  is  no  principle  of  compensation  which  should  allow  the 
plaintiff  to  fix  his  own  measure  of  damages. 
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authors  of  our  law.  "  In  this,"  to  use  the  clear  language 
of  Mr.  Sergeant  Marshall/  "  as  in  all  other  cases  where 
a  man,  either  by  an  express  or  implied  undertaking,  en- 
gages to  do  an  act  for  another,  and  he  either  wholly 
neglects  to  do  it,  or  does  it  improperly  or  unskilfully, 
an  action  on  the  case  will  lie  against  him  for  the  loss 
or  damage  resulting  from  his  negligence,  carelessness, 
or  want  of  skill."  ** 

So  in  a  case  in  the  English  Common  Pleas,  where 
agents,  notwithstanding  what  the  jury  found  were  instruc- 
tions not  to  part  with  certain  goods  consigned  to  them 
until  they  had  received  their  price,  caused  the  goods  on 
their  arrival  in  London  to  be  transhipped  on  board  a 
vessel  named  by  them,  taking  the  mate's  receipt  in  their 
own  names,  and  the  vessel  sailed  to  Melbourne  with  the 
goods  on  board  without  the  vendee  paying  for  them, 
the  agents  were  held  liable,  and  the  value  of  the  goods 
was  the  measure  of  the  plaintiff's  damages. C)  In  Craw- 
ford V.  Cockran,(*')  the  defendant  was  the  plaintiffs 
agent  to  sell  logs.  Instead  of  having  the  official  "  scaler  " 
measure  the  logs,  he  negligently  allowed  the  purchaser 
to  do  so,  and  the  measurement  was  too  small.  The  meas- 
ure of  damages  was  held  to  be  the  difference  between  the 
true  value  of  the  logs  and  the  price  obtained  for  them. 
In  Howe  v.  Sutherland, (*")  the  defendant  sold  oats  for 
future  delivery  on  account  of  the  plaintiff,  but  negligently 
failed  to  require  a  deposit  from  the  vendee.  The  price 
of  oats  having  fallen,  and  the  vendee  having  become  in- 
solvent, it  was  held  that  the  plaintiff  could  recover  the 

'  On  Insurance,  4th ed.,  p.  242. 


(*)  Stearine  Kaarsen  Fabrick  Gonda  Co.  v.  Heintzmann,  17  C.  B.  N.  S.  56. 
C)  2  Wash.  117. 
C)  39  la.  484- 
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difference  between  the  amount  for  which  the  oats  were 
first  sold  and  that  obtained  on  resale. 

§  824.  Neglect  to  sell. — Where  a  principal  consigns 
property  to  his  factor  with  instructions  to  sell  it  upon  its 
arrival,  the  latter  is  bound  to  follow  the  instructions, 
and  sell  for  the  price  it  will  command  ;  and  if  he  do  not, 
he  will  become  liable  for  the  damage  his  principal  may- 
sustain  in  case  of  a  fall  in  the  market.('*)  The  damages 
in  such  a  case  are  the  difference  between  the  amount 
finally  realized,  and  that  which  would  have  been  realized 
at  once  had  the  principal's  instructions  been  obeyed. (**) 
But  as  in  the  case  of  sale  at  wrong  price,  the  principal 
cannot  recover  more  than  the  market  price  at  the 
time  when  the  goods  should  have  been  sold.  So  where 
a  factor  neglected  to  sell  bales  of  wool  consigned  to 
him  by  the  plaintiff,  it  was  held  error  to  charge  the 
jury  that  the  plaintiff  could  recover  the  highest  price  be- 
tween the  time  when  the  order  to  sell  was  received  and 
the  time  of  the  trial,  Miller,  J.,  saying  that  he  could  re- 
cover the  value  within  a  reasonable  time  after  the  order 
was  received.^) 

^  825.  Agents  to  purchase — Neglect  to  purchase. — *  A 
case  in  the  Supreme  Court  of  the  United  States^  exhib- 
its another  species  of  injury  inflicted  by  an  agent  on  a 
principal.  Cunningham  &  Co.,  of  Boston,  owners  of 
the  Halcyon  sent  her  from  Havana  to  the  defendants  be- 
low. Bell,  De  Yough  &  Co.,  with  directions  to  invest  of 
the  freight  (which  was  about  4,600  pesos),  2,200  pesos  in 
marble  tiles,  and  the  balance  in  wrapping  paper,  to  be 

'  Bell  V.  Cunningham,  3  Pet.  69. 


(•)  Evans  v.  Root.  7  N.  Y.  186. 

('■)  Cothran  v.  Ellis,  107  111.  413  ;  Atkinson  v.  Burton,  4  Bush  299;  How- 
land  V.  Davis,  40  Mich.  545;  Allen  7/.  McConihe,  12  N.  Y.  Suppl.  232. 
C)  Whelan  v.  Lynch,  60  N.  Y.  469. 
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shipped  by  the  same  vessel  to  Havana.  The  defendants 
disobeyed  the  directions,  and  invested  the  whole  in  wrap- 
ping paper.  The  tiles  would  have  made  a  considerable 
profit ;  the  paper  made  a  heavy  loss.  Trial  and  verdict 
for  the  plaintiff ;  exception  and  writ  of  error.  The  plain- 
tiffs in  error  (the  defendants  below)  insisted  that  Cun- 
ningham &  Co.  were  entitled  to  no  more  than  the  value 
of  the  money  at  Leghorn,  which  ought  to  have  been  in- 
vested in  tiles,  and  not  its  value  in  Havana ;  or,  in  other 
words,  that  the  value  of  2,200  pesos  at  Leghorn,  with 
interest,  and  not  the  value  of  the  tiles  at  Havana,  ought 
to  be  given.  But  the  court  overruled  this,  saying,  that  it 
would  be  tantamount  to  a  declaration  that  the  breach  of 
contract  consisted  in  the  no7i-payme7it  of  two  thousand 
two  hundred  pesos,  not  in  \.\\q  failure  to  invest  that  sum. 
in  tiles.  Speculative  damages  dependent  on  possible 
successive  schemes,  ought  never  to  be  given  ;  but  pos- 
itive and  direct  loss,  resulting  plainly  and  immediately 
from  the  breach  of  orders,  may  be  taken  into  the  esti- 
mate. Thus,  in  this  case,  an  estimate  of  possible  profit 
to  be  derived  from  investments  at  Havana  of  the 
money  arising  from  the  sale  of  the  tiles,  taking  into  view 
a  distinct  operation,  would  have  been  to  transcend  the 
proper  limits  which  a  jury  ought  to  respect ;  but  the  act- 
ual value  of  the  tiles  themselves  at  Havana  affords  a 
reasonable  standard  for  the  estimate  of  damages.^ 

So  in  Louisiana,  an  agent  failing  to  ship  goods,  which 
he  was  directed  by  the  principal  to  do,  is  liable  for  the 
actual  value  of  the  goods  at  the  port  of  destination.'     It 

'  This  case  will  be  found  reported  at        '  Ryder  v.  Thayer,  3  La.  Ann.   149. 

Nisi  Prius,  5  Mason  161,  where  Story.  In  this  case  exemplary  damages  were 

J.,  told  the  jury  in  very  general  terms,  claimed  ;  but  the  court  said  :  "In  case 

that  they  were  at  liberty  to  compensate  of  a  breach  of  contract,  by  the  negli- 

the   plaintiffs    for  the  actual  loss  sus-  gence  or  fraud    of   a   party    no  other 

tained   in  consequence  of  the  defend-  sum  can  be  allowed  as  damages  than 

ant's  default,  but  were  not  at  liberty  to  that  which  fully  indemnifies  the  cred- 

give  vindictive  damages.  itor." 
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is  proper  to  notice  that  this  allowance  of  the  value  which 
the  goods  would  have  had  at  the  place  intended  for  the 
sale  amounts  to  an  allowance  of  profits,  on  the  principles 
which  we  have  heretofore  had  occasion  to  consider ;  ** 
but  when  it  can  be  proved  with  reasonable  certainty,  as  in 
such  cases,  what  profits  would  have  been  earned,  and 
such  profits  were  within  the  contemplation  of  the  parties 
when  the  agent  was  ordered  to  buy  the  goods,  the  plain- 
tiff is  entitled  to  recover  them.(^) 

§  826.  Purchase  of  wrong  goods. — In  an  English  case 
an  agent  at  Hong  Kong,  instructed  to  purchase  a  certain 
grade  of  opium  and  ship  it  to  England,  bought  and 
shipped  an  inferior  grade.  'No  opium  of  the  grade  ordered 
could  have  been  purchased  in  Hong  Kong  at  the  time. 
It  was  held  that  the  agent  was  liable  for  the  actual  loss 
of  his  principal — that  is,  for  the  cost  of  the  opium  and 
the  expense  of  importation  and  sale,  less  the  amount  ob- 
tained by  sale  of  it ;  but  that  he  was  not  liable  for  the 
value  of  the  better  grade  of  opium  at  the  port  of  desti- 
nation— that  is,  for  expected  profits.  (^) 

It  is  to  be  observed  that  in  this  case  it  was  not  pos- 
sible for  the  agent  to  buy  the  opium  ordered,  and  con- 
sequently the  case  differs  from  Bell  v.  Cunningham. 
The  court  noticed  the  latter  case,  but  declined  to  give 
any  opinion  of  its  correctness. 

§  827.  Purchase  at  excessive  price. — An  agent  to  buy 
paid  too  high  a  price,  in  fraud  of  his  principal.  It  was 
held  that  the  principal  could  recover  only  the  difference 
between  the  price  paid  by  the  agent  and  the  market 
price  of  the  goods  at  the  time  of  purchase. (*') 


(')  Farwell  t.  Price,  30  Mo.  587  ;  Heinemann  v.  Heard,  50  N.  Y.  27. 
('•;  Cassaboglou  ?'.  Gihb,  9  Q.  B.  D.  220  ;  n  Q.  B.  Div.  797. 
(')  McMillan  v.  Arthur,  98  N.  Y.  167. 
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§  828.  Agents  to  deal  in  stocks. — Where  a  stock-broker, 
in  the  course  of  his  dealing  for  his  principal,  fails  to  use 
skill  and  good  judgment  in  buying  or  selling,  he  is  liable 
for  the  actual  loss.  When  the  transaction  is  on  a  "  mar- 
gin," it  may  be  the  broker's  duty  to  close  it  at  a  favorable 
time  ;  and  in  that  case  if  he  negligently  closes  it  without 
waiting:  a  reasonable  time,  he  is  liable  for  the  difference 
between  the  amount  realized  and  what  would  have  been 
obtained  by  waiting  till  a  proper  time.  In  Harris  v.  Tum- 
bridge,('')  the  defendant,  a  stock-broker,  bought  for  the 
plaintiff  a  "  straddle,"  that  is,  an  option  to  buy  or  sell  a 
certain  stock  at  a  certain  price  within  the  time  limited. 
Instead  of  waiting  for  a  proper  time  to  exercise  the 
option,  the  defendant  sold  the  stock  "short"  for  the 
plaintiff  next  day.  The  court  said  :  "  She  is  entitled  to 
recover  what  she  has  lost  by  his  neglect ;  and  the  price 
of  the  stock  from  day  to  day  during  the  remainder  of 
the  option  having  been  shown,  it  was  for  the  jury  to  de- 
termine the  amount."  This  does  not  mean  that  the 
measure  of  damages  is  in  the  hands  of  the  jury.  They 
are  to  determine  the  time  when  the  defendant  should 
have  closed  the  transaction,  and  the  variations  in  the 
price  of  stock  is  evidence  from  which  they  may  deter- 
mine when  the  option  should  have  been  exercised  ;  that 
determined,  the  damages,  as  a  matter  of  law,  are  meas- 
ured by  the  price  of  stock  at  that  time. 

If  the  broker  neglects  to  buy  or  sell,  or  buys  or  sells 
too  soon,  the  damages  in  New  York  are,  as  we  have  seen, 
measured  by  the  value  of  the  stock  within  a  reasonable 
time  after  notice  of  that  fact  has  been  received  by  the 
customer.  ('')     In  White  v.   Smith, (')  the  defendant,  a 


e)83N.Y.92,99. 

C)  Baker  v.  Drake,  53  N.  Y.  21 1  ;  Colt  v.  Owens,  90  N.  Y.  368.   See  §  524. 

C)  54  N.  Y.  522. 
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broker,  sold  for  the  plaintiff  lOO  shares  "  short"  at  i86. 
He  afterwards  bought  loo shares  to  cover  the  sale  with- 
out notifying  the  plaintiff  and  without  the  plaintiff's  au- 
thority. Subsequently  the  plaintiff  sent  an  order  to  buy 
when  the  stock  was  at  180.  The  plaintiff  was  allowed  to 
recover  the  difference  between  the  price  at  which  the 
stock  was  sold  short  and  the  market  price  upon  the  day 
when  the  order  was  received  to  purchase,  with  interest, 
deducting,  however,  commissions.  If  a  broker  illegally 
transfers  the  stock  to  his  own  name,  the  principal  has  a 
right  to  demand  the  price  of  the  stock  on  that  day,  or  to 
disaffirm  the  broker's  act  and  recover  for  any  rise  in  the 
market  within  a  reasonable  time.(^) 

§  829.  Agents  to  care  for  real  estate. — In  Tuers  v. 
Tuers,(^)  the  defendant  was  an  agent  to  collect  the  rents 
from  the  plaintiff's  real  estate,  and  to  pay  out  of  the  rents 
the  taxes  and  water-rents.  He  collected  the  rents,  and 
retained  enough  to  pay  the  taxes,  but  did  not  pay  them. 
The  plaintiff  was  required  to  pay  an  increased  rate  of  in- 
terest on  the  overdue  taxes,  and  a  mortgagee  commenced 
foreclosure  proceedings  on  account  of  the  non-payment 
of  taxes.  It  was  held  that  the  plaintiff  was  entitled  to 
recover  something  on  account  of  these  facts ;  but  just 
what  amount  could  be  recovered,  not  being  before  the 
court,  could  not  be  decided.  In  Blood  v.  Wilkins  C") 
the  court  said  : 

"  Where  one  person  furnishes  money  to  another  to  discharge 
an  incumbrance  from  the  land  of  the  person  furnishing  the 
money,  and  the  person  undertaking  to  discharge  the  incumbrance 
neglects  to  do  it,  and  the  land  is  lost  to  the  owner  by  reason  of 
the  incumbrance,  the  measure  of  damages  may  be  the  money 
furnished  with  interest,  or  the  value  of  the  land  lost,  according 

(";  Parsons  v.  Martin,  ii  Gray  iii ;  Taussig  v.  Hart,  49  N.  Y.  301. 
(•")  100  N.  Y.  196. 
O  43  la.  565,  567. 
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to  circumstances.  If  the  land  owner  has  knowledge  of  his  agent's 
failure  in  time  to  redeem  the  land  himself,  his  damages  will  be 
the  money  furnished  with  interest.  But  if  the  land  owner  justly 
relies  upon  his  agent,  to  whom  he  has  furnished  money  to 
discharge  the  incumbrance,  and  the  land  is  lost  without  his 
knowledge,  and  solely  through  the  fault  of  the  agent,  then  the 
agent  will  be  liable  for  the  value  of  the  land  at  the  time  it  is 
lost." 

The  plaintiff's  title  having  been  lost  by  tax  sales,  it 
was  held  that  the  measure  of  damages  was  the  value  of 
the  land  at  the  time  when  the  redemption  from  tax  sales 
expired. 

The  agent  of  a  town  to  keep  its  roads  in  repair  negli- 
gently allowed  the  roads  to  fall  into  disrepair.  It  was 
held  that  the  agent  was  liable  to  the  town  for  damages 
paid  to  a  person  injured  through  the  bad  state  of  the 
roads,  and  for  the  costs  and  incidental  expenses  of  the 
suit  brought  by  the  injured  person,  as  well  as  for  the, 
expense  of  properly  repairing  the  roads. (") 

§  830.  Agents  to  invest  money  in  mortgage  of  land. — 
An  agent  to  invest  money  in  a  mortgage  who  fails  to  find 
a  prior  incumbrance  which  is  on  the  land  is  liable  for  the 
loss  that  results.  If  the  principal  discovers  and  removes 
the  prior  incumbrance,  the  measure  of  damages  is  the 
amount  paid  to  remove  the  incumbrance,(^)  even  though 
part  of  the  land  covered  by  the  mortgage  was  not  subject 
to  the  prior  incumbrance.^  But  if  the  principal  does 
not  discover  the  existence  of  the  prior  incumbrance  until 
the  land  is  sold  to  satisfy  it  and  lost  to  him,  the  measure 
of  his  damages  is  the  amount  of  his  loan.(*^) 


(»)  Wilson  V.  Greensboro,  54  Vt.  533. 

Q>)  McFarland  v.  McClees,  17  W.  N.  C.  547  ;  Harrison  v.  Brega,  20  Up. 
Can.  Q.  B.  324. 

(•=)  Whiteman  v.  Hawkins,  4  C.  P.  D.  13. 
C')  Shipherd  v.  Field,  70  111.  438. 
Vol.  II.— 38 
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Where  an  agent  takes  a  mortgage  signed  by  a  husband 
alone,  without  release  of  dower,  he  is  liable  for  the  actual 
loss  ;  which  would  be  the  amount  by  which  the  loan 
exceeded  the  value  of  the  husband's  interest,  but  no  more 
in  any  case  than  the  value  of  the  wife's  interest  in  the 
land.(*) 

§  831.  Attorneys. — The  liability  of  an  attorney  who  is 
negligent  in  the  prosecution  of  a  claim  is  for  the  actual 
loss,  not  necessarily  for  the  amount  of  the  claim.  If  the 
debtor  continues  solvent  or  was  insolvent  at  the  time  the 
attorney  took  the  claim,  or  if  there  is  valid  security,  the 
measure  of  damages  will  be  less  than  the  amount  of  the 
claim. (^)  If  an  attorney  is  negligent  in  the  defense  of 
a  suit,  the  measure  of  damages  is  not  necessarily  the 
amount  that  is  recovered  in  that  suit  from  the  client. 
The  attorney  may  show,  for  instance,  that  the  defense  he 
was  employed  to  make  was  not  a  good  onc^)  Where 
an  attorney,  who  had  been  employed  to  complete  a  pur- 
chase of  leasehold  property  which  had  been  bought  at 
auction  by  his  client,  on  conditions  requiring  that  the 
purchaser  should  take  an  under  lease  and  not  demand  an 
abstract  of  the  vendor's  title,  nor  inquire  into  that  of  the 
lessor,  made  no  inquiries,  but  simply  got  what  purported 
to  be  a  lease  executed  by  the  pretended  seller,  but  which 
recited  no  title,  the  pretended  seller  having  none,  and 
the  purchaser  was  evicted  by  the  real  owner,  it  was  held 
that  the  attorney  had  been  guilty  of  negligence  for 
which  his  estate  was  liable  in  damages,  the  proper  meas- 


(*)  Slauter  v.  Favorite,  107  Ind.  291. 

(♦■)  Russel  V.  Palmer,  2  Wils.  325;  Pennington  v.  Yell,  11  Ark.  212; 
Huntington  v.  Rumniil,  3  Day  390 ;  Cox  v.  Sullivan,  7  Ga.  144 ;  Stevens  v. 
Walker,  55  III.  151  ;  Eccles  v.  Stephenson,  3  Bibb  517;  Crocker  v.  Hutch- 
inson, 2  D.  Chip.  rVt.)  117. 

(')  Grayson  v.  Wilkinson,  5  Sm.  &  M.  268,  289. 
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ure  of  which  was  the  sum  which  the  plaintiff  (who  had 
bought  back  the  property)  had  been  obliged  to  pay  to 
get  the  title,  with  interest,  and  without  deduction  for 
rent,  as  he  was  liable  over  for  mesne  profits  during  the 
time  he  had  occupied  the  premises  rent  free.C)  In  an 
action  against  an  attorney  for  failure  to  perform  services 
agreed  upon,  the  plaintiff  recovers  the  value  of  the  ser- 
vices. C') 

§  832.  Auctioneers. — Where  an  auctioneer  failed  to  de- 
mand a  deposit,  according  to  the  terms  of  sale,  and  the 
vendee  did  not  take  the  property,  it  was  held  that  the 
owner  might  recover  of  the  auctioneer  the  difference 
between  the  price  bid  and  that  which  could  be  obtained 
on  a  resale.  (*") 

§  833.  Liability  of  sub-agents  to  agents. — *  It  has  been 
held,  that  where  a  factor  employs  a  sub-agent  for  the 
purpose  of  carrying  out  the  instructions  of  the  principal, 
if  the  sub-agent,  by  neglecting  the  directions  of  the 
factor,  commit  a  breach  of  duty  for  which  the  factor  is 
compelled  to  answer  the  principal  in  damages,  the  factor 
will  be  entitled  to  recover  over  from  the  sub-agent  the 
damages  which  he  has  so  sustained.  This  is  the  meas- 
ure of  his  damages. C^)  Thus,'  where  the  plaintiff  had 
been  commissioned  by  Gevers  &  Co.  to  ship  a  quantity 
of  best  Porto  Rico  tobacco  for  them  to  Holland,  the  de- 
fendants were  employed  by  the  plaintiff  to  execute  the 
order,  but  bought  Porto  Rico  tobacco  not  of  the  best 
quality,  and  which  was  proved  at  the  trial  to  be  very  bad. 
Gevers  &  Co.  refused  to  receive  it,  and  sued  the  present 

'  Mainwaring  v.  Brandon,  8  Taunt.  202. 

(«)  Allen  V.  Clark,  7  L.  T.  Rep.  781  ;  11  W.  R.  304. 
C)  Quinn  v.  Van  Pelt,  56  N.  Y.  417. 
C)  Hibbert  v.  Bayley,  2  F.  &  F.  48. 
('^)  Bidwell  V.  Madison,  10  Minn.  13. 
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plaintiff.  He  notified  the  defendants  to  furnish  a  defense 
to  the  action.  Gevers  &  Co.  recovered,  and  it  was  con- 
tended, in  the  action  against  the  sub-agent,  that  the  meas- 
ure of  damages  was  the  amount  recovered  by  Gevers  & 
Co.  in  the  former  suit,  with  the  costs  thereof.  The  de- 
fendants insisted  that  the  true  measure  of  damages  was 
either  the  difference  between  the  relative  prices  of  the 
article  in  the  London  market,  or  between  the  relative 
values  in  the  market  in  Holland  ;  but  the  court  held 
that  the  measure  of  relief  should  be  the  damages  and 
costs  recovered  in  the  first  action  against  the  plaintiff — 
the  plaintiff  undertaking  to  assign  the  tobacco  to  the  de- 
fendants, or  to  sell  it  and  account  to  the  defendants  for 
the  proceeds;  and  this  having  been  so  held  at  the  sittings, 
a  rule  for  a  new  trial  was  refused.'  And  on  the  analogous 
cases  of  warranties  and  sureties,  it  seems  very  rightly 
decided.** 

Agent  against  Principal. 

§  834.  Indemnity  for  loss  or  expense. — The  agent's 
claim  for  compensation  for  services  performed  has  been 
discussed  in  a  former  chapter.  But  he  is  entitled  also  to 
reimbursement  for  any  loss  or  expense  to  which  he  is  sub- 
jected. "^"If  an  agent,  without  default,  incurs  losses  or 
damages  in  the  course  of  transacting  the  business  of  his 
agency,  or  in  following  the  instructions  of  his  principal, 
he  will  be  entitled  to  full  compensation  therefor.('')  So 
an  agent  has  been  allowed  to  recover  the  damages  paid 
by  him  on  a  protested  bill  drawn  for  his  principal's  bene- 

'  Vide  Russell  on  Factors  and  Brokers,  257. 


(")  Ycatman  v.  Cordcr,  38  Mo.  337  ;  Feeter  v.  Heath,  1 1  Wend.  477  ;  Howe 
V.  Buffalo,  N.  Y.  &  Erie  R.R.  Co.,  37  N.  Y.  297 ;  Elliott  v.  Walker,  i  Rawle 
126. 
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fit.('')  So  an  agent,  who  was  indemnified  against  the 
commission  of  an  act  which  was  not  known  at  the  time 
to  be  a  trespass,  but  which  proved  to  be  such,  was  allowed 
to  recover  against  his  principal  the  amount  of  the  judg- 
ment recovered  against  himself,(^)  with  costs  and  counsel 
fees.C')  And  it  is  quite  immaterial  in  these  cases,  whether 
the  agent  have  a  promise  to  indemnify  him  or  not ;  the 
law  implies  an  agreement  on  the  part  of  the  principal  to 
save  him  harmless.^'') 

Where  merchants  here  gave  a  written  engagement  to 
their  agent  at  the  Havana,  to  save  them  harmless  from 
all  costs,  damages,  and  expenses  which  might  arise  in  con- 
sequence of  any  lawsuit  which  then  was  or  might  be 
brought  against  them  for  the  recovery  of  freight  or  average 
on  the  cargo  of  a  certain  ship,  it  was  held  that  the  agents 
were  entitled  to  recover  for  money  which  they  were 
obliged  to  pay  in  consequence  of  legal  proceedings  on  an 
award  made  previous  to  obtaining  the  written  engage- 
ment/"^* Where  the  plaintiffs,  who  were  brokers,  hav- 
ing been  ordered  to  buy  stock,  did  so,  paid  for  it,  taking 
the  certificate  in  their  own  name,  offered  to  transfer  it, 
and  demanded  of  their  principal  payment,  which  he  did 
not  make,  and  the  stock  declined  in  value,  it  was  held 
that  they  could  recover  the  price  paid  by  them,  and  not 
merely  the  difference  between  that  price  and  the  market 
value  on  the  day  of  their  demand,  (*")     An  attorney  to 

'  Hill  V.  Packard,  5  Wend.  375. 


(*)  Riggs  V.  Lindsay,  7  Cr.  500;  Ramsay  v.  Gardner,  11  Johns.  439. 

(^')  Pool  V.  Adkisson,  i  Dana  no,  115;  Drummond  v.  Humphreys,  39  Me. 
347  ;  Coventry  v.  Barton,  17  Johns.  142. 

(••)  Adamson  v.  Jarvis,  4  Bing.  66. 

(<•)  Warlow  7'.  Harrison,  i  E.  &  E.  309;  Stocking  v.  Sage,  i  Conn.  519; 
Powell  V.  Trustees  of  Newburgh,  19  Johns.  284;  Castle  v.  Noyes,  14  N.  Y. 
329,  332  ;  D'Arcy  v.  Lyle,  5  Binn.  441. 

{')  Giddings  v.  Sears,  103  Mass.  311. 
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collect  a  claim  who  has  paid  out  money  for  the  costs  and 
expenses  of  bringing  suit  on  the  claim  is  entitled  to  be 
reimbursed.(*) 

Where  an  agent  contracted  in  his  own  name  within  his 
authority  for  the  principal's  benefit,  and  the  principal 
failed  to  carry  out  the  contract,  the  agent  having  paid 
damages  for  the  breach  was  onlv  allowed  to  recover 
against  his  principal  the  actual  amount  of  the  third 
party's  damage  and  not  the  amount  paid,  as  he  should 
have  given  the  principal  opportunity  to  defend. (^)  So, 
on  the  other  hand,  where  the  principal  refuses  to  defend 
a  suit  brought  against  his  agent,  if  the  agent's  course  in 
defending  it  is  a  prudent  and  reasonable  one,  the  principal 
will  be  liable  to  him  for  the  costs  thus  sustained. C') 

*  It  has  been  said  that  if  an  agent  abroad,  as  for  exam- 
ple, a  foreign  factor,  should,  at  his  own  risk  and  peril, 
evade  the  payment  of  foreign  customs  and  duties,  he 
would  still  be  entitled  to  charge  them  against  his  princi- 
pal, as  if  they  had  been  actually  paid.  But  the  lively 
moral  sense  of  Mr.  Justice  Story  is  shocked  at  this  idea; 
and  he  justly  says,  that  it  may  well  be  doubted  whether 
this  doctrine  is  sound  or  maintainable.'  **  And  it  has 
been  held  that  where  an  agent  was  instructed  to  insure 
and  did  not  do  so,  he  could  not  recover  the  amount  of 
the  premiums  of  his  principal  although  he  had  subjected 
himself  to  the  risk  of  loss.("^) 

^  Story  on  Agency,  §  343,  and  authorities  there  cited. 


(•)  Howe  V.  Wade,  4  McLean  319 ;  Bruce  v.  Baxter,  7  Lea  477,  487. 

('')  Savcland  v.  Green  36  Wis.  612.  In  Clark  7/,  Jones,  16  Lea  351,  though 
there  was  no  evidence  that  the  principal  had  been  notified  to  defend  the  suit, 
the  agent  was  held  to  be  entitled  to  recover  his  attorney's  fees. 

C)  Brom  ?'.  Hall.  7  C.  P».  (N.  S.)  503  ;  Yeatman  v.  Corder,  38  Mo.  337. 

(•'j  Storer  v.  Eaton,  50  Me.  219. 
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Third  Party  against  Agent. 

§  835.  Liability  for  acting  without  authority. — One  who 
falsely  holds  himself  out  to  another  as  an  agent  is  liable 
for  any  loss  that  happens  by  reason  of  his  lack  of  au- 
thority. In  a  case  in  England  the  defendant  falsely  rep- 
resented himself  as  authorized  to  sell  certain  land,  and 
entered  into  a  contract  with  the  plaintiff,  on  behalf  of  the 
owners,  to  sell  the  land  for  a  certain  sum.  The  owners 
repudiated  the  contract,  and  conveyed  the  land  at  an  ad- 
vanced price  to  another.  The  plaintiff  filed  a  bill  against 
the  owners  for  specific  performance,  but  before  a  hear- 
ing the  owners  and  the  present  defendant  swore,  in  an- 
swer to  interrogatories,  that  the  defendant  was  not  au- 
thorized to  make  the  contract.  Having  failed  in  his  suit 
for  specific  performance,  the  plaintiff  brought  action 
against  the  defendant.  It  was  held  that  he  could  re- 
cover, first,  the  expense  of  investigating  the  title  ;  sec- 
ond, the  expenses  of  his  suit  against  the  owners,  until 
their  testimony  made  it  unreasonable  for  him  to  con- 
tinue the  suit ;  third,  damages  for  the  loss  of  his  bargain^ 
that  is,  the  difference  between  the  contract  price  and  the 
market  price  of  the  land.  The  price  for  which  the  land 
was  conveyed  would  be  evidence  of  the  market  price.('*) 
An  attorney-at-law  executed  to  a  deputy  sheriff,  in  the 
name  of  the  plaintiffs,  in  sundry  writs,  the  following 
agreement :  "  Know  all  men  by  these  presents,  that  we 
agree  to  hold  harmless  A.  B.,  sheriff,  for  selling  stoves 
and  iron  on  the  executions  in  his  hands  at  this  time,  to 
wit,  one  in  Knight  v.  Cheshire  Iron  Works ;  the  other, 
Dooley  v.  Same,  and  from  all  costs,  charges,  damages, 
and  expenses  whatsoever,  that  may  result  or  accrue  to 
him  for  attaching  or  selling  Cheshire  Iron  Works'  prop- 
er) Godwin  v.  Francis,  L.  R.  5  C.  P.  295. 
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erty,  or  property  claimed  or  which  belongs  or  belonged 
to  Cheshire  Iron  Works."  In  an  action  by  the  deputy 
sheriff  against  the  attorney  for  falsely  representing  that 
he  had  authority  so  to  execute  it,  it  was  held  that  the 
jury  might  consider  on  the  question  of  damages  a  judg- 
ment recovered  against  and  paid  by  the  plaintiff  for  tak- 
ing and  selling  the  property  mentioned  in  the  agreement, 
deducting  therefrom  so  much  as  consisted  of  damages 
resulting  from  attachments  made  by  the  plaintiff  after 
the  making  of  the  contract,  or,  if  that  amount  could  not 
be  ascertained,  the  rule  of  damages  might  be  the  amount 
of  the  judgments  in  favor  of  the  parties  whose  names  had 
been  signed  by  the  defendant  to  the  contract,  and  which 
had  been  satisfied  by  the  application  thereon  of  the  avails 
of  the  sale  of  the  property  so  taken  by  the  plaintiff.  The 
plaintiff  was,  moreover,  entitled  to  recover  the  costs  and 
expenses  of  sundry  litigations  directly  necessitated  by  the 
fraud,  and  proper  compensation  for  his  own  time  and 
services  in  the  matter,  besides  interest  on  his  expenses 
up  to  the  verdict.(^) 

The  plaintiff  being  in  occupation  of  a  house  and  shop, 
as  assignee  of  a  term  which  would  expire  in  March,  1867, 
at  a  yearly  rent  of  ^65,  the  defendant,  who  had  for  sev- 
eral years  acted  as  agent  of  the  freeholder  in  collecting 
the  rents  of  the  property,  agreed,  in  writing,  November 
1 6th,  1863,  on  behalf  of  the  freeholder,  to  grant  the 
plaintiff,  at  the  expiration  of  the  existing  term,  a  renewed 
lease  of  twenty-one  years  at  a  rent  of  £jo,  the  plaintiff 
agreeing  to  put  in  a  new  shop  front  at  her  expense.  The 
plaintiff  put  in  the  new  front  at  an  expense  of  ;!^50,  and 
expended  £\o  more  in  permanently  improving  the 
premises,  and  in  June,  1865,  agreed  with  one  Budd  to 
sell  him  her  interest  in  the  existing  and  future  leases  at  a 

(")  Jones  V.  Wolcott,  2  All,  247. 
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premium  of  ;^i5o.  The  defendant  had  no  authority 
from  the  freeholder  (his  brother)  to  make  the  agreement, 
and  the  latter  refused  to  ratify  it.  The  plaintiff,  who 
had  no  notice  of  the  defendant's  want  of  authority,  there- 
upon, in  conjunction  with  Budd,  filed  a  bill  against  the 
defendant's  brother  for  a  specific  performance,  and  this 
was  dismissed  with  costs.  Budd  then  sued  the  plaintiff 
on  her  contract  with  him,  and  recovered  damages  to  the 
amount  of  ^^280,  as  follows  :  ;^205  assessed  by  the  arbi- 
trator as  the  value  of  the  lease;  ^22  10.$-.  for  the  loss 
incurred  by  Budd  on  the  resale  of  the  fixtures,  which  he 
had  bought  upon  the  premises ;  ^35  for  loss  of  business 
by  removal  ',  £i'j  for  solicitor's  charges.  These  damages, 
together  with  the  costs  of  the  action  and  reference,  were 
paid  by  the  plaintiff.  It  was  held,  that  the  plaintiff  was 
entitled  to  recover  against  the  defendant  all  the  costs  paid 
and  incurred  by  her  in  the  chancery  suit,  and  also  the 
value  of  the  lease  which  she  had  lost  through  the  non- 
performance of  the  agreement  of  i6th  November,  1863 
(assumed  to  be  ;2^205),  but  not  the  damages  and  costs 
which  arose  out  of  the  resale  of  the  lease  to  Budd  ;  these 
not  having  necessarily  resulted  from  the  defendant's 
wrongful  act  were  consequently  too  remote.  (") 

§  836.  Loss  of  bargain. — The  plaintiff  may,  as  has  been 
seen,  recover  what  he  would  have  gained  by  the  con- 
tract. (^)  If  the  contract  was  to  pay  money  simply,  he 
may  recover  the  amount  to  be  paid.(*')  In  an  English 
case,  the  defendants,  warranting  themselves  as  agents  of 

(*)  Spedding-  v.  Nevell,  L.  R.  4  C.  P.  212. 

('')  In  re  National  Coffee  Palace  Co.,  24  Ch.  D.  367 ;  Firbank  v.  Hum- 
phreys, 18  Q.  B.  Div.  54  ;  Godwin  v.  Francis,  L.  R.  5  C.  P.  295  ;  Maxwell  v. 
Parnell,  Ir.  Rep.  i  C.  L.  234 ;  Jones  v.  Wolcott,  2  All.  247 ;  Skaaraas  v.  Fin- 
negan,  31  Minn.  48. 

(•=)  Meek  v.  Wendt,  21  Q.  B.  D.  126  ;  Dusenbury  v.  Ellis,  3  Johns.  Cas.  70 ; 
Palmer  v.  Stephens,  i  Den.  471  ;  Hampton  v.  Speckenagle,  9  S.  «Sc  R.  212. 
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Lloyd  &  Co.,  contracted  for  the  sale  to  the  plaintiffs  by- 
Lloyd  &  Co.,  of  certain  cargoes  of  American  wool  which 
were  soon  to  arrive.  Lloyd  &  Co.  having  repudiated 
the  contract,  which  they  had  not  sanctioned,  the  plaintiff 
filed  a  bill  in  equity  against  them  for  specific  perform- 
ance, which  was  dismissed  with  costs.  In  the  action  on 
the  warranty,  the  Court  of  Queen's  Bench  held  that  the 
damages  should  include  the  difference  between  the 
contract  price  of  the  wool  and  the  value  of  like  wool  at 
the  time  and  place  where  the  cargoes  would  have  been 
delivered,  had  the  contract  been  binding,  taking  into  ac- 
count all  the  mercantile  circumstances  affecting  the  value, 
and  including  the  taxed  costs  of  the  chancery  suit  and 
the  plaintiff's  costs,  taxed  as  between  attorney  and 
client.(*)  So  in  a  like  case  in  the  Court  of  Queen's  Bench, 
Mr.  Justice  Crompton  remarked:  "The  damages  to  be 
recovered  are  what  was  lost  to  the  plaintiff  by  not  having 
the  valid  contract,  which  the  agent  warranted  he  had." 
And  a  verdict  for  the  difTerence  between  the  price  named 
in  a  contract  made  without  authority  and  repudiated  by 
the  alleged  principal  and  that  obtained  on  a  resale  fairly 
made,  was  held  right.  (^) 

§  837.  Expense  of  litigation. — If  the  plaintiff  brings 
suit  against  the  supposed  principal,  having  no  reason  to 
doubt  the  authority  of  the  unauthorized  agent,  he  may 
recover  from  the  latter  his  costs  and  expenses  in  his  suit 
against  the  principal. C)  But  in  order  to  recover  the  plain- 
tiff must  have  acted  reasonably  in  bringing  or  continuing 


f")  Hughes  V.  Graeme,  33  L.  J.  (N.  S.)  O.  B.  335. 

('■)  Simons  v.  I'atchett,  7  E.  &  B.  568,  574. 

C)  Polhill  V.  Walter,  3  B.  &  A.  114;  Randall  v.  Trimen,  18  C.  B.  786; 
Spedding  v.  Nevell,  L.  R.  4  C.  P.  212  ;  Godwin  v.  Francis,  L.  R.  5  C.  P. 
295  ;  Jones  v.  Wolcott,  2  All.  247  ;  Wright  v.  Baldwin,  51  Mo.  269;  White 
V.  Madison,  26  N.  Y.  117;  Eckstein  v.  Whitehead,  10  Up.  Can.  C.  P.  65. 
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the  former  suit.(*)  So,  where  one  Davis,  professing  in 
good  faith  to  have  authority  to  let  certain  premises,  but 
having  no  authority  in  fact,  made  a  parol  lease  of  them 
for  seven  years,  and  the  lessee  was  dispossessed  by  the 
owners,  in  an  action  of  ejectment  which  he  defended, 
relying  on  the  authority  of  Davis  and  on  his  own  attor- 
ney's advice,  it  was,  in  an  action  by  the  lessee  against  the 
professed  agent,  held  by  the  Court  of  Queen's  Bench, 
that  he  could  recover  the  expense  of  certain  repairs  he 
had  put  on  the  premises,  but  not  of  the  defense  of  the 
ejectment  suit,  since  that  could  not  have  been  defended, 
if  the  agent  had  possessed  authority,  the  parol  lease  being 
void.  The  attorney's  bad  advice  did  not  make  the  de- 
fendant liable. (^) 

§  838.  Incidental  expenses. — The  plaintiff  ma}^  recover 
expenses  which  flow  naturally  from  the  contract.  So 
where  the  pretended  agent  let  the  plaintiff  into  possession 
under  a  lease,  he  may  recover  the  expense  of  repairs.('') 
If  an  auctioneer  sell  real  property  without  sufficient  au- 
thority, so  that  the  purchaser  cannot  get  a  title,  the  auc- 
tioneer will  be  liable  to  pay  the  purchaser's  expenses  of 
investigating  the  title,  with  interest  on  the  deposit,  and 
also  interest  on  the  purchase-money,  if  it  have  been  in 
readiness  and  unproductive.(*^)  But  it  has  been  held  that 
the  plaintiff  cannot  recover  for  a  loss  upon  bank  shares 
which  he  sold  to  obtain  the  purchase-money, ("■)  nor  for 
loss  in  the  purchase  of  horses  to  carry  on  the  farm  which 


(")  Godwin  v.  Francis,  L.  R.  5  C.  P.  295. 

C*)  Pow  V.  Davis,  i  B.  &  S.  220. 

(')  Pow  V.  Davis,  i  B.  &  S.  220 ;  Spedding  v.  Nevell,  L.  R.  4  C.  P.  212. 

(<!)  Bratt  V.  Ellis,  C,  B.  M.  &  H.  Terms,  45  Geo.  Ill ;  Sugden  on  Vendors, 
812,  14th  ed. ;  Jones  v.  Dyke,  Cor.  Macdonald,  C.  B. ;  Ibid.  813  ;  Godwin  v. 
Francis,  L.  R,  5  C.  P.  295. 

0  Maxwell  v.  Parnell,  Ir.  Rep.  i  C.  L.  234. 
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he  had  contracted  to  buy,('*)  for  these  losses  are  too  re- 
mote. 

§  839.  Unauthorized  suits. — Where  a  party  brings  an 
action  in  the  name  of  another  without  his  direction  or 
consent,  he  is  acting  as  an  unauthorized  agent,  and  is 
hable  to  make  good  to  the  party  sued  the  damage  sus- 
tained.(^)  The  gist  of  the  action  is  want  of  authority; 
but  evidence  of  express  malice  on  the  part  of  the  defend- 
ant toward  the  plaintiff  is  competent. C')  In  Bond  v. 
Chapin  ('^)  Hubbard,  J.,  said  : 

*'  If  the  defendant  suffers  injury  by  reason  of  the  prosecution 
of  the  unauthorized  suit  against  him,  he  may  maintain  an  action 
for  the  actual  damages  sustained  by  him,  in  the  loss  of  time,  and 
for  money  paid  to  procure  the  discontinuance  of  the  suit,  but 
nothing  more.  Where,  however,  in  addition  to  a  want  of  author- 
ity, the  suit  commenced  was  altogether  groundless,  and  was 
prosecuted  with  malicious  motives,  ....  then,  in  addition  to 
the  actual  loss  of  time  and  money,  the  party  may  recover  dam- 
ages for  the  injury  inflicted  on  his  feelings  and  reputation." 


(*)  Godwin  v.  Francis,  L.  R.  5  C.  P.  295. 

C")  Foster  t/.  Dow,  29  Me.  442  ;  Bond  v.  Chapin,  8  Met.  31 ;  Streeper  v. 
Ferris,  64  Tex.  1 2. 

C)  Smith  z'.  Hyndman,  10  Cush.  554. 
C'j  8  Met.  31,  33. 


CHAPTER   XXVIII. 

THE    MEASURE    OF    DAMAGES   IN  ACTIONS   BY  AND  AGAINST 

CARRIERS. 


I.— Carriers  of  Goods. 


to. 


842. 

843- 
844. 
845. 
846. 

847. 


The  law  measures  the  dam- 
ages. 

Compensation  of  carrier. 

Refusal  to  transport. 

Consequential  damages. 

Non-delivery. 

Value,  where  to  be  estimated. 

Connecting  lines. 

Value,  when  to  be  estimated. 

Reduction  of  damages — Ac- 
ceptance of  goods. 


§  849.  Insurance  money. 

850.  Consequential  damages. 

851.  Limited  liability. 

852.  Injury  during  transportation. 

853.  Misdelivery. 

854.  Delay  in  delivery. 

855.  Delay  in  transportation  by  sea. 

856.  Consequential  damages. 

857.  Delay  in  unlading  a  vessel. 

858.  Agreement  to  furnish  freight. 


II. — Carriers  of  Passengers. 


§  859.  Form  of  action. 

860.  Personal  injury. 

861.  Nervous  shock. 

862.  Failure  to  carry  a  passenger. 

863.  Delay  in    transporting  a  pas- 

senger. 

864.  Failure  to  carry  to  destination. 

865.  Indignity  of  expulsion. 

866.  Compensation  for  the  risk  of 

injury. 


§  867.  Consequences  of  exposure. 

868.  American  rule. 

869.  Pullman    Palace    Car    Co.    v. 

Barker. 

870.  Brown  v.  Chicago,  M.  &  S.  P. 

Ry.  Co. 

871.  General  conclusions. 

872.  Avoidable  consequences. 
873-  Baggage. 


Carriers  of  Goods. 

§  840.  The  law  measures  the  damages.—*  The  class  of 
cases  which  we  now  proceed  to  consider,  like  those  dis- 
cussed in  the  last  chapter,  cannot  be  made  to  conform  to 
the  broad  line  that  separates  contract  from  tort  ;  as  the 
actions  against  common  carriers  may  be  framed  either 
ex  contractu  upon  the  breach  of  the  engagement,  or  ex 

(605) 
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delicto  upon  the  violation  of  the  public  duty.  But  we 
shall  find  that,  whether  the  action  be  on  the  contract,  or 
on  the  violation  of  duty,  the  measure  of  damages  is 
equally  a  question  of  law,  and  as  much  under  the  control 
of  the  court  as  if  the  right  rested  in  agreement  merely,** 

§  841.  Compensation  of  carrier. — The  carrier  is  entitled 
to  compensation  for  transporting  the  goods.  If  no  rate 
of  freight  is  fixed  by  contract,  he  may  recover  a  reasona- 
ble compensation. (^)  If  the  owner  and  the  carrier  agree 
that  the  goods  shall  be  taken  by  the  owner  before  reach- 
ing their  destination,  the  carrier  is  entitled  to  compensa- 
tion/r^  rata  itineris.Q')  The  facts  must  be  such,  how- 
ever, as  to  raise  a  fair  inference  that  the  further  carriage 
of  the  goods  was  intentionally  dispensed  with.  If  the 
goods  were  accepted  from  necessity  to  save  their  destruc- 
tion, or  because  of  breach  of  contract  by  the  carrier,  there 
can  be  no  recovery.  C) 

§  842.  Refusal  to  transport. — If  a  carrier  wrongfully  re- 
fuses to  transport  goods,  the  difference  between  the  value 
of  the  goods  at  the  place  of  shipment  and  at  the  place  of 
delivery  when  they  should  have  arrived  furnishes  the 
measure  of  damages,  deducting  the  freight  or  price  of 
carriage. ('^)     *  If,  however,   another  conveyance  can  be 


f")  Bastard  v.  Bastard,  2  Show.  82  ;  Simmes  v.  Marine  1.  Co.,  2  D.  C.  (2 
Cr.  C.  C.)  618. 

CO  Luke  V.  Lyde.  2  Burr.  882  ;  The  Mohawk,  8  Wall.  153  ;  Hunt  v.  Has- 
kell, 24  Me.  339  ;  Rossiter  v.  Chester,  i  Doug.  (Mich.)  1 54 ;  Bennett  v.  Byram, 
38  Miss.  17;  Harris  v.  Rand,  4  N.  H.  259,  261  {semble)  ;  Whitney  v.  New 
York  F.  I.  Co.,  18  Johns.  208  ;  Parsons  v.  Hardy,  14  Wend.  215  ;  Gray  v. 
Wain,  2  S.  &  R.  229 ;  Hooe  v.  Mason,  i  Wash.  (Va.)  207. 

C)  Liddard  v.  Lopes,  10  East  526  ;  Vlierboom  v.  Chapman,  13  M.  &  W. 
230  ;  Caze  v.  Baltimore  Ins.  Co.,  7  Cranch  358  ;  Western  Transportation  Co. 
V.  Hoyt,  69  N.  Y.  230. 

(•')  Galena  &  C.  U.  R.R.  Co.  v.  Rae,  18  111.  488  ;  Bridgman  ?'.  The  Emily, 
18  la.  509  ;  Harvey  v.  Connecticut  &  P.  R.  R.R.  Co.,  124  Mass.  421  ;  Ward's 
C.  &  P.  L.  Co.  V.   Elkins,  34  Mich.  439  ;  People  v.  New  York,  L.  E.  «&  W. 
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found  by  using  ordinary  care,  the  plaintiff  is  bound  to  do 
so  ;  and  in  such  case  the  measure  of  damages  will  be 
merely  the  difference  between  the  freight  or  price  of 
carriage  agreed  on  with  the  defendant  and  the  sum  (if 
greater)  which  the  plaintiff  has  been  obliged  to  pay 
others.**  If  the  goods  are  finally  transported  by  the 
carrier,  the  measure  of  damages  is  the  deterioration  in 
value  of  the  goods  caused  by  the  delay, ('*)  as  in  the  case, 
hereafter  considered,  of  delay  in  delivery. 

*  The  plaintiff  brought  action  to  recover  damages  of 
the  defendant  for  refusing  to  transport  wheat  from 
Pittsburg  to  Philadelphia,  according  to  contract:  the 
transportation  was  prevented  by  the  approaching  freezing 
of  the  canal.  The  defendant  contended  that  the  measure 
of  damages  was  the  difference  between  the  price  agreed 
on  for  the  freight,  and  that  for  which  their  carriage  might 
have  been  obtained  by  others  ;  and  the  court  said  that 
this  would  be  the  rule,  if  the  p\a.int\ fi^  could  have  obtained 
other  conveyance.^  "  The  plaintiff  would  have  no  right, 
by  his  own  negligence  or  want  of  care,  to  incur  a  volun- 
tary loss  for  the  purpose  of  imposing  it  on  the  defendant 
as  a  penalty  for  the  breach  of  contract.  If,  as  is  usually 
the  case  here,  another  conveyance  could  have  been  ob- 
tained for  this  wheat  before  the  canal  froze  up,  by  a 
little  extra  expense  and  the  delay  of  a  day  or  two,  he 
would  have  no  right  to  claim  greater  damages  than  would 
have  been  incurred  by  such  extra  expenses  and  delay." 
But  the  defendant  offering  no  such  proof  the  true  rule  of 

'  O'Conner  v.  Forster,  10  Watts  418. 

R.R.  Co.,  22  Hun  533 ;  Fox  ?'.  Hayward,  4  Brewster  32  ;  McGovem  v. 
Lewis,  56  Pa.  231  ;  Pennsylvania  R.R.  Co.  v.  Titusville  &  P.  P.  R.  Co.,  71 
Pa.  350. 

(»)  Chicago  &  A.  R.R.  Co.  v.  Erickson,  91   111.  613 ;  Texas  P.  Ry.  Co.  v. 
Nicholson,  61  Tex.  491. 
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damages  was  held  to  be  the  difference  between  the  value 
of  the  wheat  in  Pittsburg,  with  the  freight  added,  and  the 
market  price  at  Philadelphia,  at  the  time  it  would  have 
arrived  there  if  carried  according  to  the  contract.** 
*  So  where  the  contract  was  to  take  on  board  a  vessel  a 
cargo  of  wheat  at  a  certain  freight,  and  it  was  proved  that 
the  defendant  refused  to  receive  the  wheat,  and  that  the 
price  of  freight  rose  three  pence  per  bushel  between  the 
date  of  the  agreement  and  the  sailing^  of  the  vessel,  it  was 
held  that  the  difference  between  the  price  agreed  upon 
for  transporting  the  wheat,  and  that  for  which  its  carriage 
might  have  been  obtained  by  others  at  the  time  when  the 
ship  was  to  receive  it,  was  the  true  measure  of  dam- 
ages. ('^)  It  was  insisted  that  the  shipper  was  bound  to 
show  affirmatively,  that  he  had  a  cargo  of  the  kind  agreed 
on,  ready  for  shipment  at  the  time  fixed  by  the  contract, 
or  that  he  could  only  recover  nominal  damages  ;  but  it 
was  decided  that  this  was  not  necessary.'  **  So  where 
the  carrier  failed  to  have  a  ship  at  a  foreign  port  ready  to 
receive  goods  there,  the  measure  of  the  damages  recover- 
able against  him  was  held  to  be  the  difference  between 
the  contract  price  and  the  market  rate  of  freight  at  that 

'  Odgen  V.  Marshall,  8  N.  Y.  340. 


(»)  Ace.  Nelson  v.  Plimpton  F.  P.  E.  Co.,  55  N.  Y.  480 ;  Grund  v.  Pender- 
gast,  58  Barb.  216.  On  the  other  hand,  in  Bohn  %>.  Cleaver,  25  La.  Ann.  419, 
the  defendants  agreed  with  the  plaintiffs  to  give  them  a  steamer  for  a  full 
cargo  of  cotton  to  Liverpool  or  Havre,  at  a  stipulated  rate,  the  ship  to  be 
ready  on  the  15th  of  October.  The  ship  was  not  ready  on  the  15th.  On  that 
day  freights  to  Liverpool  were  one  penny  and  one-eighth  sterling  per  pound, 
an  advance  on  the  agreed  price.  There  was  no  evidence  to  show  that  the 
plaintiff  had  made  any  contracts  to  ship  cotton.  He  testified  that  he  did  not 
like  to  take  the  risk  of  making  contracts,  because  he  was  afraid  the  vessel 
could  not  arrive  in  time.  It  was  held  that  the  plaintiff  could  not  recover; 
that  the  damages  were  too  speculative.  Two  judges  dissented,  holding  that 
the  measure  of  damages  was  the  profit  which  would  have  arisen  on  a  full 
cargo  from  the  difference  between  the  contract  and  the  ruling  rate. 
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port  for  the  voyage,  with  interest  from  the  time  when  the 
freight  would  have  been  payable  if  the  contract  had  been 
kept.(*) 

Where  the  defendants  agreed  at  a  fixed  price  to  con- 
vey six  vessel  loads  of  lumber  from  Saginaw  to  Chicago 
— one  in  August,  two  in  September,  two  in  October, 
and  one  in  November,  and  carried  five  only — one  in 
August,  one  in  September,  one  in  October,  and  two  in 
November — and  freight  rose  in  October  and  largely  in 
November,  and  there  was  no  evidence  of  any  agreement 
of  the  parties  to  apply  the  extra  cargo  to  the  default 
in  September  or  October,  it  was  held  that  the  defend- 
ants had  a  right  to  have  the  extra  cargo  carried  in 
November,  and  which  had  been  accepted  by  the  plain- 
tiffs, stand  as  a  substituted  performance  for  the  cargo 
they  had  failed  to  carry  in  October,  and  that  the  plain- 
tiffs would  be  entitled  to  such  damages  only  as  they  had. 
sustained  by  the  defendants'  failure  to  carry  one  of  the 
September  cargoes.(^) 

§  843.  Consequential  damages.— The  master  of  a  vessel 
Iiaving  contracted  for  the  transportation  of  a  cargo,  the 
performance  of  the  contract  was  interrupted  while  the  lad- 
ing of  the  cargo  on  board  was  going  on,  by  the  death  of  the 
master,  and  afterwards  by  the  freezing  up  of  the  vessel. 
The  owner  repudiated  the  contract,  and  refused  either  to 
take  on  board  the  residue  of  the  cargo,  or  to  deliver  up 
that  already  laden.  It  was  held,  First :  That  the  shipper 
could  recover  damages  for  the  value  of  the  brick  laden 
on  board  and  withheld  ;  for  the  cost  of  transporting  the 
residue  from  his  storehouse  to  the  dock  ;  for  any  injuries 
received  by  them  while  they  lay  there  awaiting  acceptance 
by  the  owner  of  the  vessel  ;  and  for  the  difference  in  the 

(•)  Higginson  v.  Weld,  14  Gray  165. 
(^)  Lord  V.  Strong,  6  Mich.  61. 
Vol.  II.— 39 
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shipper's  disfavor,  if  any,  between  the  contract  price  of 
transportation,  and  his  actual  expenses  incurred  in  ob- 
taining another  mode  of  conveyance.  Second  :  That  he 
could  not  recover  against  the  vessel  for  injuries  received 
by  the  property  after  notice  of  the  owner's  refusal  to  com- 
plete the  contract,  but  that  the  vessel  was  chargeable 
with  the  cost  of  transporting  the  portion  of  cargo  left 
behind,  to  its  place  of  destination. C")  Where  the  de- 
fendants, having  contracted  to  be  ready  with  their  ship  on 
the  river  Tyne  on  a  certain  day,  to  receive  a  cargo  of 
coal  to  be  carried  to  Havre  for  the  plaintiff,  broke  their 
contract,  and  the  plaintiff  had,  in  consequence,  not  only 
to  charter  vessels  at  an  advanced  freight,  but  also  to  buy 
coal  at  a  higher  price,  he  was  held  entitled,  in  the  ab- 
sence of  proof  that  there  had  been  an  equivalent  rise  in 
coal  at  Havre,  to  recover  for  the  loss  on  the  coal,  as  well 
as  on  the  freight.  (^) 

Where  the  carrier  had  notice  of  a  contract  of  sale  for 
the  goods  at  the  place  of  delivery,  the  owner  may  recover 
the  difference  between  the  contract  price  and  the  market 
price  at  the  place  of  shipment,  less  freight. C)  Where 
the  carrier  had  notice  that  the  failure  to  transport  goods 
would  result  in  a  delay  in  work  which  was  being  carried 
on  by  the  plaintiff,  it  was  held  that  the  latter  might  re- 
cover the  expenses  caused  by  stoppage  of  the  work,  and 
the  wages  lost.('^) 

The  defendant  agreed  to  transport  lumber  to  Boston, 
for  the  plaintiff,  at  certain  rates,  for  a  certain  time.  The 
defendant  failed  to  perform  the  contract  and  the  lumber 
was  not  shipped.     In  the  court  below  the  plaintiff  was 

C)  The  Flash,  i  Abb.  Adm.  119. 

C')  Fealherston  v.  Wilkinson,  L.  R.  8  Ex.  122. 

C)  Cobb  V.  Illinois  C.  R.R.  Co.,  38  la.  601,  630. 

C)  Pennsylvania  R.R.  Co.  v.  Titusville  &  P.  P.  R.  Co.,  71  Pa.  350. 
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allowed  to  recover  damages  for  losses  on  contracts  of 
which  the  defendant  had  no  notice.  On  appeal  this  was 
held  to  be  error,  and  that,  as  the  property  had  not  been 
shipped,  the  true  measure  of  damages  was  the  difference 
between  the  market  prices  at  Boston  and  at  the  place  of 
shipment  at  the  time  when  the  defendant  should  have 
transported  the  lumber,  less  the  freight  stipulated  in  the 
contract  of  transportation. (*)  But  in  an  action  for  fail- 
ure to  receive  and  carry  corn  according  to  agreement,  a 
shipper  can  recover  for  loss  of  profits  which  he  would 
have  derived  out  of  a  sub-contract  where  he  notified  the 
company  of  the  sub-contract  on  entering  into  his  contract 
with  them.  In  such  an  action  the  measure  of  dama^res 
is  the  difference  between  the  market  price  at  the  place 
where  the  corn  was  offered  for  transportation,  and  the 
contract  price  less  the  cost  of  transportation. (^) 

Where  a  railway  company  refused  to  carry,  at  the  or- 
dinary rate,  packed  parcels  for  a  carrier,  whereby  he  was 
forced  to  send  them  by  a  circuitous  route  at  a  greater 
expense,  he  was  held  not  entitled  to  recover  for  loss  of 
business  alleged  to  have  been  sustained  in  conse- 
quence.(*')  But  where  carriers  unreasonably  made  a  re- 
striction under  which  they  refused  to  receive  less  than 
15  loads  of  coal,  and  the  plaintiffs  were  thereby  pre- 
vented from  sending  a  less  number  of  loads  which  they 
had  on  hand,  it  was  held  that  the  plaintiff  could  recover 
for  loss  of  custom  by  not  being  able  to  send  that  coal.(*^) 
Where  the  defendants  refused  to  transport  grain,  which 
heated  before  another  carrier  could  be  found,  the  owner 
was  allowed   to  recover  the  loss  by  the  heating  of  the 

(")  Harvey  v.  Connecticut  &  P.  R.  R.R.  Co.,  124  Mass.  421. 

C)  Cobb  V.  Illinois  C.  R.R.  Co.,  38  la.  601. 

(")  Crouch  V.  Great  Northern  Ry.  Co.,  1 1  Ex.  742. 

("»)  Lancashire  &  Y.  Ry.  Co.  v.  Gidlow,  L.  R.  7  H.  L.  517. 
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grain. f")  In  an  Irish  case  it  appeared  that  the  carrier 
failed  to  provide  cars  to  transmit  the  plaintiff's  valuable 
horses  to  market.  The  horses  were  thereupon  sent  on 
foot  to  market.  They  had  been  fed  "  soft,"  in  conse- 
quence of  which  they  arrived  at  market  in  a  damaged 
condition  ;  if  they  had  been  in  ordinary  condition  little 
damage  would  have  resulted  from  the  journey.  It  was 
held  that  under  the  rule  in  Hadley  v.  Baxendale,  no  dam- 
ages could  be  recovered  for  the  consequences  which  en- 
sued from  the  horses  being  "  soft  fed."  The  measure  of 
damages  was  the  deterioration  in  value  that  horses  able 
to  make  the  journey  would  have  suffered,  and  the  time 
and  labor  upon  the  road;(^)  from  which,  of  course,  must 
be  subtracted  the  freight  plaintiff  must  have  paid  the 
carrier. 

§  844.  Non-delivery — Value  at  place  of  destination,  with 
interest,  the  general  rule. — As  a  general  rule,  where  goods 
are  entrusted  to  a  carrier,  and  they  are  not  delivered 
according  to  the  contract,  the  measure  of  damages  is 
the  value  of  the  goods  at  the  place  of  destination  in 
the  condition  in  which  the  carrier  undertook  to  deliver 
them,  at  the  time  when  they  should  have  been  delivered, 
less  the  proper  charges  of  transportation  and  delivery, 
if  these  have  not  been  paid.('') 

C)  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Morton,  61  Ind.  539  {semble). 

('')  Waller  v.  Midland  G.  W.  Ry.  Co.,  4  L.  R.  Ir.  376. 

(•;)  Sanquer  v.  London  &  S.  W.  Ry.  Co.,  16  C.  B.  163  ;  Rodoconachi  v. 
Milburn,  17  Q.  B.  D.  316;  18  Q.  B.  Div.  67;  The  Patrick  Henry,  i  Ben. 
292  ;  The  Gold  Hunter,  i  Blatch  &  H.  300 ;  Arthur  v.  The  Cassius,  2  Story 
81  ;  Bazin  v.  Steamship  Co.,  3  Wall.  jr.  229;  The  Nith,  36  Fed.  Rep.  86; 
South  &  N.  A.  R.R.  Co.  v.  Wood,  72  Ala.  451  ;  St.  Louis,  L  M.  &  S.  Ry.  Co. 
V.  Mudford,  44  Ark.  439  {scmblc) ;  Ringgold  v.  Haven,  i  Cal.  108  ;  Hart  v. 
Spalding,  i  Cal.  213  ;  Taylor  v.  Collier,  26  Ga.  122  ;  Wilson  v.  Atlanta  &  C. 
Ry.  Co.,  82  Ga.  386;  .Sangamon  &  M.  R.R.  Co.  v.  Henry,  14  111.  156:  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Dickinson,  74  III.  249  ;  Michigan  S.  &  N.  I.  R.R. 
Co.  V.  Caster,  13  Ind.  164;  The  Emily  v.  Carney,   5   Kas.  645  ;  Segura  v. 
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J 


In  an  action  of  assumpsit'  against  the  defendants,  as 
shipowners,  for  not  delivering  a  cargo  of  wheat  consigned 
to  the  plaintiffs,  the  cargo  reached  the  port  of  discharge, 
but  was  not  delivered,  and  the  price  of  the  cargo  at  the 
time  it  reached  its  port  of  destination  was  held  to  be  the 
true  rule  of  damages.  "  As  between  the  parties  in  this 
cause,"  said  Parke,  J.,  "  the  plaintiffs  are  entitled  to  be 
put  in  the  same  situation  as  they  would  have  been  if  the 
cargo  had  been  delivered  to  their  order  at  the  time  when 
it  was  delivered  to  the  wrong  party  ;  and  the  sum  it 
would  have  fetched  at  that  time  is  the  amount  of  the  loss 
sustained  by   non-performance   of  the   defendant's  con- 

'  Brandt  v.  Bowlby,  2  B.  &  A.  932. 


Reed,  3  La.  Ann.  695;  Price  v.  The  Uriel,  10  La.  Ann.  413;  Nourse  v. 
Snow,  6  Me.  208  ;  Spring  v.  Haskell,  4  All.  112  ;  Green  v.  B.  &  L.  R.R. 
Co.,  128  Mass.  221  {semhle);  Marquette,  H.  &  O.  R.R.  Co.  7/.  Langton,  32 
Mich.  251  ;  Atkisson  v.  The  Castle  Garden,  28  Mo.  124;  Union  R.R.  & 
T.  Co.  11.  Traube,  59  Mo.  355;  Gray  7^.  Missouri  R.  P.  Co.,  64  Mo.  47  ; 
Dunn  V.  Hannibal  &  St.  J.  R.R.  Co.,  68  Mo.  268  ;  Rice  v.  Indianapolis  &  St. 
L.  R.R.  Co.,  3  Mo.  App.  27;  Bailey  v.  Shaw,  24  N.  H.  297;  Smith  v. 
Richardson,  3  Cai.  219;  Watkinson  v.  Laughton,  8  Johns.  213;  Elliott  v. 
Rosst-11,  10  Johns,  i  ;  Amory  v.  M'Gregor,  15  Johns.  24  ;  Sturgess  v.  Bissell, 
46  N.  Y.  462  ;  Sherman  v.  Wells,  28  Barb.  403  ;  Van  Winkle  v.  United 
States  M.  S.  Co.,  37  Barb.  122;  Krohn  v.  Oechs,  48  Barb.  127  ;  McGregor 
V.  Kilgore,  6  Ohio  358  ;  Louis  7/.  The  Buckeye,  i  Handy  150;  Prettyman  v. 
Oregon  Ry.  &  N.  Co.,  13  Ore.  341  {sevible)  ;  Hand  v.  Baynes,  4  Whart.  204; 
Ludwig  V.  Meyre.  5  W.  &  S.  435  ;  Warden  v.  Greer,  6  Watts  424 ;  Gilling- 
ham  V.  Dempsey,  12  S.  &  R.  183;  Shaw  v.  South  Carolina  R.R.  Co.,  5 
Rich.  L.  462  ;  O'Neall  v.  South  Carolina  R  R.  Co.,  9  Rich.  L.  465  ;  Wall- 
ingford  v.  Columbia  &  G.  R.R.  Co.,  26  S.  C.  258  ;  Edminson  v.  Baxter,  4 
Hayw.  112;  Dean  7/.  Vaccaro,  2  Head  488;  Louisville  &  N.  R.R.  Qo.v. 
Mason,  11  Lea  116;  Wolfe  v.  Lacy,  30  Tex.  349;  International  &  G.  N.  Ry. 
Co.  V.  Nicholson,  61  Tex.  550;  Laurent  v.  Vaughn,  30  Vt.  90;  Blumenthal 
V.  Brainerd,  38  Vt.  402  {semble)  ;  Chapman  v.  Chicago  &  N.  W.  Ry.  Co.,  26 
Wis.  295  ;  Whitney  ?'.  Chicago  &  N.  W.  Ry.  Co.,  27  Wis.  327  ;  Worden  v. 
Canadian  P.  Ry.  Co.,  13  Ont.  652.  In  a  few  cases  where  goods  on  board 
ship  were  lost,  the  measure  of  damages  was  held  to  be  the  invoice  price,  with 
interest:  The  Vaughan  &  Telegraph,  14  Wall.  258;  Jackson  7a  The  Julia 
Smith,  Newb.  Adm.  6: ;  Wheelwright  v.  Beers,  2  Hall  391.   See  §§  845,  855. 
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tract."  So  in  another  case,^  where  suit  was  brought  on 
an  agreement  to  carry  a  quantity  of  salt  from  Oswego  to 
Queenston,  the  difference  in  value  of  the  article  at  Os- 
wego and  at  Queenston  at  the  time,  was  held  the  true 
rule  of  damages.  In  a  case  on  the  Massachusetts  cir- 
cuit,' where  a  libel  was  filed  in  admiralty,  against  vessel 
and  master  for  not  delivering  a  cargo  at  Velasco,  the  ves- 
sel arrived  out,  and  the  consignee  refusing  to  receive  it, 
the  master,  contrary  to  his  duty,  carried  it  on  to  New 
Orleans.  It  was  held  that  the  libellants  were  entitled  to 
recover  the  actual  value  at  Velasco  at  the  time  when  the 
cargo  should  have  been  landed  there,  deducting  all  duties 
and  charges,  and  the  freight  for  the  voyage,  as  if  the 
cargo  had  been  duly  landed. 

In  Massachusetts,  it  was  agreed  by  bill  of  lading,  that 
the  net  proceeds  of  the  cargo  at  the  port  of  destination 
should  be  paid  to  the  shippers  in  ninety  days  after  the  re- 
turn of  the  vessel  to  her  home  port ;  the  ship  having  ar- 
rived out,  the  goods  were  sold,  and  the  proceeds  invested 
by  the  owners  of  the  ship  on  their  own  account,  in  re- 
turn cargo;  the  ship  met  with  disaster  and  injured  her 
cargo  50  per  cent.,  but  arrived  at  her  home  port ;  and  it 
was  held  that  the  shippers  were  entitled  to  recover  the 
whole  net  amount  for  which  the  adventure  was  sold  in 
the  foreign  port.*  A  carrier  who  receives  goods  from  a 
wrong-doer,  without  the  consent  of  the  owner,  expressed 
or  implied,  can  have  no  right  to  detain  them  against  the 
true  owner  for  the  payment  of  his  freight.  But  when 
the  freight  is  earned  in  good  faith,  under  a  contract  of 
transportation  made  with  an  agent  of  the  owner,  who, 

'  Bracket  t.  M'Nair,  14  Johns.  170.  that  the  vessel   has  been  captured  be- 

'  Arthur  t.  The  Cassius,  2  Story  81  :  fore  she  arrived  at  the  port  of  destina- 

and  Mr.  Justice  Story  said,  that  the  rule  tion,   and   the  court   making   the    pre- 

adoptcd  in  prize   cases,  of  an   addition  sumption  of  the  additional  value  of  ten 

of  ten  per  cent,  to  the  price  cost  of  the  per  cent,  in  odimn  spoliatoris. 

car^o,  did  not   ap[jly  to  cases  like  the  •' Wallis    v.    Cook,    10    Mass.     510; 

present;  that  rule  ordinarily  supposing  Winchester  t'.  Patterson,  17  Mass.  62- 
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according  to  the  usages  of  the  business,  is  clothed  with 
apparent  authority  by  his  principal,  then  the  charges  for 
freight  will  constitute  a  valid  lien  on  the  property, 
although  the  agent,  by  an  accidental  or  intentional  de- 
parture from  his  instructions,  sends  the  goods  by  a  route 
not  intended,  or  to  the  wrong  place. C)  And  so  in  an 
action  by  the  owner  of  goods  against  a  third  person  to 
whom  they  had  been  sent  by  mistake,  and  who  had  paid 
the  freight  on  them  in  good  faith,  he  was  held  entitled  to 
a  deduction  of  the  amount  of  the  freig^ht,  as  he  succeeded  to 
the  right  of  the  carrier.  Where  goods  were  lost  through 
the  negligence  of  a  carrier  on  the  last  part  of  the  route,  the 
plaintiff  was  allowed  to  recover  the  value  at  the  place  of 
destination,  less  the  freight.  It  was  held  that  he  could 
not  recover,  in  addition,  the  freight  paid  to  another  rail- 
road company  which  carried  the  goods  over  the  first  part 
of  the  route. (^)  It  may,  however,  be  the  case  that  the 
non-delivery  of  the  goods  does  not  cause  a  loss  to  the 
plaintiff  equal  to  the  full  value  of  the  goods.  This  was 
held  to  be  the  case  where  a  carrier  allowed  the  plaintiff's 
slave  to  escape.  Since  the  plaintiff  might  recapture  the 
slave,  the  measure  of  damages  was  not  necessarily  the 
full  value.C^) 

§  845.  Value,  where  to  be  estimated. — As  we  have  said, 
the  general  rule  is  that  the  value  at  the  place  of  destina- 
tion governs.  A  vessel  having  on  board  a  cargo  of  flour 
for  transportation,  capsized  at  her  wharf  before  sailing,  and 
the  cargo  was  much  damaged.  The  carriers  might  easily 
have  communicated  with  the  owners  of  the  cargo,  and 
sought  instructions  as  to  the  disposal  of  it ;  but  they 
neglected  to  do  so,  and  sold  the  cargo  upon  their  own 

(*)  Whitney  v.  Beckford,  105  Mass.  267. 

Q')  Northern  Transportation  Co.  v.  McClary,  66  111.  233. 

C)  O'Neall  V.  South  Carolina  R.R.  Co.,  9  Rich.  L.  465. 
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authority,  at  auction  ;  after  wliich  the  vessel  sailed,  and 
in  due  time  arrived  at  the  port  of  delivery.  Held,  i. 
That  the  owners  of  the  cargo  were  entitled  to  recover 
the  value  of  the  cargo  at  the  port  of  delivery,  deducting 
freight  and  charges,  and  interest  on  the  balance.  2.  That 
the  value  of  the  cargo  should  be  computed  by  the  market 
price  at  the  port  of  delivery,  at  the  time  of  the  arrival  of 
the  vessel,  it  appearing  that,  except  for  the  accident,  the 
cargo  would  at  that  time,  in  the  ordinary  course  of  things, 
have  been  delivered  ;  with  a  privilege,  however,  to  the 
owner  to  claim  the  amount  realized  upon  the  sale  of  the 
goods  at  auction.  C*) 

§  846.  Connecting  lines. — It  is  now  generally  the  law  in 
the  United  States,  although  it  is  not  so  in  England,  that 
the  receipt  by  a  carrier  of  goods  destined  to  a  place 
beyond  the  terminus  of  his  route,  does  not  in  itself  imply 
a  contract  on  his  part  to  carry  them  beyond  such  termi- 
nus. (^')  In  such  a  case  the  destination  of  the  goods,  as 
regards  the  carrier  on  one  of  the  several  routes  over 
which  they  are  transported,  is  the  terminus  of  his  partic- 


(»)  The  Joshua  Barker,  i  Abb.  Adm.  215.  In  some  jurisdictions  in  case  of 
a  sea  voyage  a  different  rule  prevails.  In  such  a  case  in  New  York,  after 
reviewing  the  cases,  it  was  held  that  the  measure  of  damages  was  their  value 
at  that  port,  not  their  value  at  the  port  of  destination,  less  the  cost  of  trans- 
portation. Krohn  v.  Oechs,  48  Barb.  127;  I.akeman  v.  Grinnell,  5  Bosw. 
625.  In  a  case  decided  by  Mr.  Justice  Story  in  1844,  where  a  box  of  gold 
coin  had  been  shipped  from  New  York  to  be  carried  to  Mobile,  and  the  ship 
was  wrecked  off  the  coast  of  Florida,  and  most  of  the  cargo  saved  and  taken 
to  Key  West,  where  salvage  proceedings  were  instituted,  but  the  coin  was 
lost  through  the  master's  gross  neglect,  the  measure  of  damages  was  held  to 
be  its  value  at  Key  West,  with  interest  from  the  time  when  the  salvage  pro- 
ceedings were  taken.     King  v.  Shepherd,  3  Story  349. 

('')  Railroad  Co.  v.  Pratt,  22  Wall.  123;  Railroad  Co.  v.  Androscoggin 
Mills,  22  Wall.  594  ;  Elmore  v.  Naugatuck  R.R.  Co.,  23  Conn.  457  ;  Nauga- 
tuck  R.R.  Co.  V.  Watf-rhury  Button  Co.,  24  Conn.  468  ;  Hempstead  v.  New 
York  C.  R.R.  Co.,  28  Barb.  485  ;  Dillon  v.  New  York  &  E.  R.R.  Co.,  i  Hilt. 
231. 
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ular  route  ;  and  their  value  at  that  point,  and  not  at  their 
ultimate  place  of  consignment,  has  been  held  to  define 
his  responsibility. (")  But  circumstances  may  modify  this 
rule,  and  in  fixing  the  amount  of  damages  reference  may 
be  had  to  the  ultimate  destination  intended  for  the  goods. 
Thus  where  apples  intended  for  the  New  York  market, 
which  destination  was  known  to  the  carrier,  were  to  be 
transported  by  the  New  York  Central  Railroad  to  the 
intermediate  town  of  Albany,  which  was  the  terminus  of 
the  railroad,  and  there  delivered  to  another  carrier  to  be 
conveyed  to  New  York,  Albany  was  held  to  be  the  port 
of  destination  as  regarded  the  railroad  company,  and  the 
value  there  furnished  the  rule  of  damages  in  an  action 
against  it  for  injury  to  the  apples  by  freezing  while  in  its 
charge.  But  proof  of  their  value  in  New  York  was  held 
admissible,  the  court  considering  that  the  value  in  that 
city,  deducting  the  freight  thither  from  Albany,  would 
be  proper  evidence  of  the  value  at  Albany.  (^)  Where, 
however,  a  carrier  enters  into  a  special  contract  to  deliver 
goods  beyond  his  own  route,  he  will  be  liable  for  the 
value  at  the  ultimate  point  of  destination. C)  In  Erie 
Ry.  Co,  V.  Lockwood  i^)  the  defendant  had  agreed  to 
carry  to  Jersey  City  and  forward  from  there  to  Boston. 
It  was  held  proper  for  the  judge  at  nisi  prius  to  refuse 
to  charge  in  such  a  case  that  the  defendant  was  only 
liable  for  the  value  of  the  oil  at  the  terminus  of  its  line 
where  it  was  to  be  delivered  to  the  next  carrier,  the 
plaintiff  being  entitled  to  the  benefit  of  through  rates. 


(")  Louis  V.  The  Buckeye,  i  Handy  1 50. 

C)  Marshall  v.  New  York  C.  R.R.  Co.,  45  Barb.  502. 

(0  Perkins  v.  Portland,  S.  &  P.  R.R.  Co.,  47  Me.  573.  In  Indiana,  how- 
ever, the  point  is  left  undecided.  Michigan  S.  &  N.  I.  R.R.  Co.  v.  Caster,  13 
Ind.  164. 

(*)  28  Oh.  St.  358.     The  report  of  this  case  is  not  very  clear. 
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§  847.  Value,  when  to  be  estimated. — *  In  New  York,' 
where  case  was  brought  against  a  carrier  for  delay  in  for- 
warding Alpine  mulberry-trees,  in  consequence  of  which 
a  portion  were  destroyed,  the  plaintiff  claimed  as  his 
damages  the  market  value  of  the  trees — four  shilling's 
each.  The  defendant's  counsel  offered  to  prove  that, 
from  subsequent  experiments,  this  kind  of  tree  had  been 
ascertained  to  be  of  no  intrinsic  value  ;  that  the  value 
put  on  them  when  the  injury  occurred  was  factitious ; 
and  that  if  as  much  had  been  known  of  them  then  as  at 
the  time  of  trial,  they  could  have  been  bought  for  one 
cent  each.  He  further  offered  to  prove  that  Alpine 
mulberry-trees  were  not  worth  cultivating  for  the  pur- 
pose of  raising  silk-worms  ;  that  those  in  question  were 
purchased  by  the  plaintiff  with  a  view  of  growing  seed- 
lings for  sale,  and  that  they  were  of  no  value  for  that 
purpose  the  next  year  after  they  were  bought.  These 
offers  were  overruled,  and  (notwithstanding  the  dissent- 
ing opinion  of  Cowen,  J.)  the  Supreme  Court  held 
rightly.  Nelson,  J.,  in  delivering  the  opinion  of  the 
court,  said  : 

"  The  damages  should  afford  the  plaintiff  an  adequate  indem- 
nity for  the  loss  sustained  at  the  time  the  injury  happened.  Assum- 
ing that  there  is  no  defect  in  the  quality  of  the  article,  the  fair 
test  of  its  value,  and  consequently  of  the  loss  to  the  owner,  is  the 
price  at  the  time  in  the  market.  The  objection  to  the  evidence 
offered  is,  that  it  proposes  to  take  into  consideration  the  fluctu- 
ations of  the  market  value  long  subsequent  to  the  time  when  the 
injury  happened,  thereby  making  the  measure  of  damage  to 
depend  on  the  accidental  fall  of  prices  at  some  future  period, 
which  might  or  might  not  occur,  and  if  it  did,  the  loss  might  or 
might  not  have  fallen  on  the  plaintiff,  as  for  aught  the  court  or 
jury  could  know,  he  may  have  parted  with  the  property  before 
its  depreciation."** 

•  Smith  V.  Griffith,  3  Hill  333  ;  ace.     Kent  v.  Hudson  R.  R.R.  Co.,  22  Barb. 

278. 


§<5  848-850.  CONSEQUENTIAL    DAMAGES.  619 

Where  it  becomes  illegal  either  to  deliver  or  return  the 
goods,  on  account  of  the  existence  of  war,  the  measure 
of  damages  is  the  value  of  the  goods  at  the  time  of  a 
demand  for  them  at  the  end  of  the  vvar.('') 

§  848.  Reduction  of  damages — Acceptance  of  goods. — 
*  It  is  well  settled,  that  in  cases  of  negligence,  the  subse- 
quent acceptance  of  the  goods  is  no  bar  to  an  action  for 
injuries  such  as  those  of  which  we  have  been  treating. 
Nothing  but  a  release  or  satisfaction  constitutes  such  a 
bar.  But  acceptance  may  be  given  in  evidence  in  reduc- 
tion of  damages,  so  as  to  limit  the  recovery  to  the  actual 
loss  sustained  by  the  owner,'(^)** 

§  849.  Insurance  money. — The  carrier  in  an  action 
against  him  for  injuries  to  the  goods  through  his  negli- 
gence, is  not  entitled  to  a  deduction  for  so  much  of  the 
loss  as  is  covered  by  insurance. f") 

§  850.  Consequential  damages. — The  reasonable  ex- 
penses of  searching  for  lost  goods  may  be  recovered. (*^) 
Where  the  property  lost  consisted  of  a  set  of  plans  for 
building  a  house,  damages  for  delay  in  building  the  house 
are  too  remote  when  the  defendant  had  no  notice.(®) 
Loss  suffered  on  account  of  a  sub-contract  cannot  be  re- 
covered (^)  unless  the  carrier  had  notice  of  it.(^) 

'  Story  on  Bailments,  §  582a;  Bowman  v.  Teall,  23  Wend.  306. 


(*)  Caldwell  v.  Southern  Ex.  Co.,  i  Flip.  85. 

C)  Hackett  v.  B.  C.  &  M.  Railroad,  35  N.  H.  390. 

C)  Mobile  &  M.  Ry.  Co.  v.  Jurey,  in  U.  S.  584 ;  Merrick  v.  Brainard,  38 
Barb.  574. 

(<')  North  M.  R.R.  Co.  v.  Akers,  4  Kas.  453  ;  Farwell  v.  Davis,  66  Barb. 
73  ;  Davis  v.  Cincinnati,  H.  &  D.  R.R.  Co.,  i  Disney  23 ;  Morrison  v.  Eu- 
ropean &  N.  A.  Ry.  Co.,  2  Pugs.  295.  Contra,  Mississippi  C.  R.R.  Co.  v. 
Kennedy,  41  Miss.  671. 

0  Mather  7^  American  Ex.  Co.,  138  Mass.  55. 

(0  Caledonian  Ry.  Co.  v.  Colt,  3  Macqueen  833;  Baxendale  v.  London,  C. 
&  D.  Ry.  Co.,  L.  R.  10  Ex.  35. 

(s)  Illinois  C.  R.R.  Co.  v.  Cobb,  64  111.  128. 
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§  851.  Limited  liability. — The  carrier  may  by  special 
contract  limit  his  liability  in  case  of  loss  to  a  certain 
amount ;  and  in  that  case  the  owner's  recovery  will  be 
limited  to  that  amount. ('')  But  the  limitation  must  be 
a  reasonable  one.  A  limitation  of  liability  for  loss  or 
damage  to  the  goods  does  not  operate  to  limit  liability 
for  delay  in  delivery.  (^) 

§  852.  Injury  during  transportation. — Where  goods  are 
injured  during  transportation  the  measure  of  damages  is 
the  difference  between  their  value  in  their  damaged  state 
at  the  place  of  destination  and  what  it  would  have  been 
there  if  they  had  been  delivered  in  good  order.  C^)  From 
this  amount,  however,  is  to  be  subtracted  the  rebate  in 
customs  allowed  by  the  custom-house  officers  on  a  "  dam- 
aged appraisement."  Q^)  Such  actual  value  should  be  as- 
certained by  a  public  sale  to  the  highest  bidder.('')  So 
where  goods  were  thus  damaged  during  transportation,  and 
were  received  by  consignees  upon  an  understanding  that 
the  depreciation  was  to  be  made  good  to  them,  and  they 
were  sold  at  auction  by  the  consignees,  but  with  the 
assent  of  the  master  :   it  was  held  that  for  the  purpose  of 

(')  Harris  v.  Packwood,  3  Taunt.  264  ;  Hart  v.  Pennsylvania  R.R.  Co.,  1 12 
U.  S.  331  (citing  all  the  authorities)  ;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  "Weakly, 
50  Ark.  397 ;  Hill  v.  Boston,  H.  T.  &  W.  R.R.  Co.,  144  Mass.  284. 

C')  Vroman  v.  American  M.  U.  E.  Co.,  2  Hun  512. 

(')  The  Compta,  5  Sawy.  137 ;  The  Mangalore,  9  Sawy.  71  ;  23  Fed.  Rep. 
463  ;  The  Colonel  Ledyard,  i  Sprague  530;  Magdeburg  G.  I.  Co.  v.  Paulson, 
29  Fed.  Rep.  530;  Western  M.  Co.  7/.  The  Guiding  Star,  37  Fed.  Rep.  641  ; 
Chicago,  B.  &  Q.  R.R.  Co.  v.  Hale,  83  111.  360;  Lewis  v.  The  Success,  18 
La.  Ann.  i  ;  Brown  v.  Cunard  Steamship  Co.,  147  Mass.  58  ;  Louisville  & 
N.  R.R.  Co.  V.  Mason,  11  Lea  1 16.  In  two  cases  where  the  goods  were  not 
carried  far,  the  measure  of  damages  was  said  to  be  the  difference  in  value 
when  delivered  to  the  company  and  when  received  :  McHenry  ?'.  Philadelphia, 
W.  &  B.  R.R.  Co.,  4  Harr.  448 ;  Black  v.  Camden  &  A.  R.R.  &  T.  Co.,  45 
Barb.  40. 

(')  The  Mangalore,  9  Sawy.  71  ;  23  Fed.  Rep.  463. 

(•)  Henderson  7'.  The  Maid  of  Orleans,  12  La.  Ann.  -^52. 
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making  adjustment  of  the  amount  due  from  the  ves- 
sel for  the  injury,  the  sum  realized  at  the  sale  should 
be  regarded  as  the  value  of  the  goods  in  their  dam- 
aged state. C")  The  law  imposes  on  the  carrier  by  sea 
the  duty  of  taking  such  reasonable  and  ordinary  measures 
as  are  practicable  to  preserve  the  cargo  from  the  serious 
deterioration  which  without  such  measures  would  result 
from  an  accident  occurring  during  the  transportation, 
even  although  the  accident  be  one  for  which  the  ship 
would  not  be  originally  liable.  And  where  a  cargo  of 
beans  had  been  to  some  extent  injured  by  having  been 
wet,  and  notwithstanding  that  the  ship  had  stopped  for 
repairs  on  the  voyage  at  an  intermediate  port,  where  the 
beans  might  readily  have  been  dried,  and  thereby  saved 
from  further  deterioration,  the  voyage  was  pursued  with- 
out this  having  been  done,  the  owner  of  the  beans 
was  held  entitled  to  recover  damages,  the  measure  of 
which  should  be  the  difference  between  the  damage  they 
would  probably  have  sustained  if  unshipped  and  dried 
at  the  intermediate  port,  and  that  which  they  actually 
sustained  by  having  been  carried  thence  undried  to  the 
port  of  destination. (^)  In  an  action  against  a  railway 
company  for  damages  to  a  lot  of  flour,  it  was  held  that 
the  plaintiff  might  prove  and  recover  as  his  damages 
the  reasonable  and  necessary  expenses  of  putting  the  flour 
in  a  salable  condition,  it  appearing  that  the  expenses 
were  for  the  defendant's  benefit. (*') 

Where  goods  were  both  damaged  and  delayed  in 
transit,  and  during  the  delay  the  market  had  risen,  so 
that  the  increased  value  through  the  rise  in  price  was 
greater  than  the  diminution  through  the  injury,  it  was 


(*)  The  Columbus,  i  Abb.  Adm.  97. 

(^)  Notara  v.  Henderson,  L.  R.  7  Q.  B.  225. 

(<=)  Winne  v.  Illinois  C.  R.R.  Co.,  31  la.  583. 
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nevertheless  held  that  the  plaintiff  should  recover  dam- 
ages for  the  injury  according  to  the  general  rule.C)  The 
court  said  :  "  They  (the  defendants)  cannot  now  be  al- 
lowed to  take  advantage  of  their  own  wrong,  and  claim 
a  participation  of  profits  growing  out  of  a  rise  in  the 

market  price To  do  this  would  be  to  bestow  a 

premium  on  the  misconduct  of  the  respondents."  A 
subsequent  rise  or  fall  in  price  does  not  affect  the  meas- 
ure of  damages;  they  are  to  be  estimated  according  to 
the  price  in  the  market  when  the  goods  were  or  should 
have  been  delivered.(^) 

§  853.  Misdelivery. — If  the  result  of  a  misdelivery  is  a 
loss  of  the  goods  to  the  owner,  the  measure  of  damages 
is  the  same  as  in  case  of  non-delivery. (*")  If  they  are 
delivered  to  the  owner,  but  at  the  wrong  place,  the  cost 
of  removing  the  goods  to  the  place  where  they  should 
have  been  delivered  would  be  the  usual  measure  of 
damages.  (*^) 

Where  a  carrier  delivered  goods  to  the  wrong  person, 
who  accounted  for  them  to  the  owner,  it  was  held  the 
latter  could  only  recover  nominal  damages.(®)  And 
when  the  owner  received  part  of  the  value  of  the  goods 
from  the  person  to  whom  they  were  delivered,  his  re- 
covery was  reduced  by  that  amount.  C^)  Where  a  carrier, 
having  instructions  to  deliver  cotton  at  Norfolk  to  a 
factor  who  had  been  directed  to  hold  it  until  further 
orders,  delivered    it  instead  to  a  factor,  at    Petersburg, 


(•)  Morrison  v.  Florio  S.S.Cc,  36  Fed.  Rep,  569,  571. 

(*')  The  Compta,  5  Savvy.  137. 

(*)  That  is,  the  value  at  the  time  and  place  of  delivery  less  the  unpaid 
freight:  Raltimore  &  O.  R.R.  Co.  v.  Pumphrey,  59  Md.  390;  Forbes  v. 
Boston  &  L.  R.R.  Co.,  133  Mass.  154. 

(•')  Chicago  &  N.  W.  Ry.  Co.  v.  Stanbro,  87  111.  195. 

(')  Rosenfield  v.  Express  Co.,  i  Woods  131. 

0  Jellett  V.  St.  Paul,  M.  &  M.  Ry.  Co.,  30  Minn.  265. 
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who,  having  no  instructions  about  it,  sold  it  immediately, 
and  cotton  rose  rapidly  and  steadily  after  the  sale,  the 
court  applied  the  rule  of  damages  that  governs  the  case 
of  factors  who  sell  their  principals'  goods  without  au- 
thority, and  held  the  carrier  liable,  at  least  for  the  price 
at  the  time  the  plaintiff  got  the  full  advice  of  the  sale.(") 
§  854.  Delay  in  delivery. — The  extent  of  a  carrier's  lia- 
bility for  delay  in  the  transportation  or  delivery  of  goods 
has  been  a  subject  of  much  discussion.  Where  there  is 
no  injury  to  the  goods,  and  they  are  offered  to  the  owner 
after  the  time  when,  by  his  express  or  implied  contract, 
it  was  the  carrier's  duty  to  deliver  them,  the  owner  is  not 
entitled  to  refuse  to  receive  them  with  the  view  of  hold- 
ing: the  carrier  for  their  full  value.  If  he  does  so,  he  can 
recover,  in  the  absence  of  special  circumstances,  an  in- 
demnity only  for  his  actual  loss.(^)  The  measure  of 
damages  in  the  ordinary  case  is  the  difference  in  the 
value  of  the  goods  at  the  time  and  place  they  ought  to 
have  been  delivered,  and  at  the  time  of  their  actual  de- 
livery, f)   less  unpaid  freight, ("^j  with    interest.  (*")       So 


("j  Arrington  v.  Wilmington  &  W.  R.R.  Co.,  6  Jones  L.  68.  For  this  rule 
see  ch.  xv. 

C')  St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Mudford,  44  Ark.  439  ;  Scovill  v. 
Griffith,  12  N.  Y.  509;  Briggs  v.  New  York  C.  R.R.  Co.,  28  Barb,  515; 
Nettles  7/.  South  Carolina  R.R.  Co.,  7  Rich.  L.  190. 

if)  Collard  v.  Southeastern  Ry.  Co.,  7  H.  &  N.  79  ;  30  L.J.  (N.  S.)  Ex.  393  ;  4 
T.  L.  Rep.  (N.  S.)  410;  Bussey  ?y.  M.  &  L.  R.  R.R.  Co.,  4  McCrary405  ;  Atlanta 
&  W.  P.  R.R.  Co.  V.  Texas  Grate  Co.,  81  Ga.  602  ;  Wilson  v.  Atlanta  &  C. 
Ry.  Co.,  82  Ga.  386;  East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Johnson,  1 1  S.  E. 
Rep.  809  (Ga.);  Galena  &  C.  U.  R.R.  Co.  v.  Rae,  18  111.  488;  Weston  v. 
Grand  T.  Ry.  Co.,  54  Me.  376  ;  Ingledew  v.  Northern  R.R.  Co.,  7  Gray  86  ; 


(**)  Pagers  Munro,  i  Holmes  232  {semble)  ;  St.  Louis,  I.  M.  &  S.  Ry.  Co, 
V.  Phelps,  46  Ark.  485  ;  Lindley  v.  Richmond  &  D.  R.R.  Co.,  88  N.  C.  547. 

(*)  See  most  of  the  authorkies  above  cited,  and  Dunn  v.  Hannibal  &  S.  J. 
R.R.  Co.,  68  Mo.  268  ;  Houston  &  T,  C.  Ry.  Co.  v.  Jackson,  62  Tex.  209 ; 
Newell  V.  Smith,  49  Vt.  255. 
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where  cattle  shrink  in  weight  through  delay  in  transpor- 
tation, the  loss  through  the  shrinkage  may  be  re- 
covered.C)  So  in  Vermont,  a  carrier  engaging  to 
transport  live  stock  to  market  by  the  following  market 
day,  and  failing  to  do  so,  is  liable  for  the  difference  be- 
tween what  the  stock  was  necessarily  sold  for,  and  what 
it  would  have  brought  on  the  market  day.C")  In  Sisson 
V.  Cleveland  &  T.  R.R.  Co-.^^)  the  contract  of  the 
carrier  was  to  transport  from  Toledo  to  Buffalo,  cattle 
whose  ultimate  destination,  as  the  carrier  was  informed 
at  the  time,  was  the  Albany  or  New  York  market. 
There  was  no  fall  in  prices  before  the  cattle  had  reached 
Buffalo,  but  owing  to  the  defendant's  delay,  they  were 
not  delivered  at  Albany  until  after  a  decline  had  occurred. 
The  court  held  the  loss  to  be  the  direct  consequence  of 
the  defendant's  delay  attending  the  cattle  to  their  desti- 
nation, as  the  effects  of  a  fatal  injury  would  have  followed 
them  to  their  death,  and  one  therefore  for  which  the  car- 
rier must  make  compensation.  Where  cattle  are  delayed 
in  transit  so  that  they  reach  their  destination  too  late  to 


CuttingT/.  Grand  T.  Ry.  Co.,  13  All.  381  ;  Scott  z/.  Boston  &  N.  O.  S.S.  Co., 
106  Mass.  468;  Clement  &  H.  M,  Co.  v.  Meserole,  107  Mass.  362;  New 
Orleans,  J.  &  G.  N.  R.R.  Co.  v.  Tyson,  46  Miss.  729  {semble) ;  Faulkner  v. 
South  P.  R.R.  Co.,  51  Mo.  311  ;  Rankin  v.  Pacific  R.R.  Co.,  55  Mo,  167  ; 
Ward  7'.  New  York  C.  R.R.  Co.,  47  N.  Y.  29  ;  Zinn  v.  New  Jersey  S.  B.  Co., 
49  N.  Y.  442  iscmble)  ;  Holden  v.  New  York  C.  R.R.  Co.,  54  N.  Y.  662; 
Sherman  v.  Hudson  R.  R.R.  Co.,  64  N.  Y.  254;  Nettles  v.  South  Carolina 
R.R.  Co.,  7  Rich.  L.  190;  East  Tennessee,  V.  &  G.  R.R.  Co.  v.  Hale,  85 
Tenn.  69 ;  Texas  P.  Ry.  Co.  v.  Nicholson,  61  Tex.  491  ;  Newell  v.  Smith,  49 
Vl.  255;  Peet  V.  Chicago  &  N.  W.  Ry.  Co.,  20  Wis.  594;  Monteith  v. 
Merchants'  D.  &  T.  Co.,  i  Ont.  47  ;  9  Ont.  App.  282. 

(»)  Illinois  C.  R.R  Co.  v.  Owens,  53  111.  391  ;  Kansas  P.  Ry.  Co.  ?'.  Rey- 
nolds, 8  Kas.  623 ;  Smith  2/.  New  Haven  &  N.  R.R.  Co.,  12  All.  531  ;  Sturgeon 
V.  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  65  Mo.  569 ;  Glascock  v.  Chicago  &  A.  R.R. 
Co.,  69  Mo.  589  ;  Ayres  v.  Chicago  &  N.  W.  Ry.  Co.,  75  Wis.  215. 

('•)  King  7'.  Woodbridge,  34  Vt.  565. 

{')  T4  Mich.  489. 
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be  sold  in  the  market  on  Saturday,  the  owner  may  recover 
for  shrinkage  until  Monday's  market. (*)  So  in  an  action 
by  a  cap  manufacturer  for  damages  for  the  loss  sustained 
by  delay  in  the  delivery  of  cloth,  by  which  the  plaintiff 
had  lost  the  season  for  making  it  into  caps,  it  was  held 
by  the  English  Court  of  Common  Pleas,  that  although 
the  loss  of  profits  as  such  could  not  be  taken  into  ac- 
count, within  the  rule  of  Hadley  v.  Baxendale,  yet  the 
loss  in  the  market  value  of  the  goods  through  their  ar- 
riving too  late  for  the  season  was  a  proper  element  of 
damages.  ('') 

Where,  from  the  carrier's  inexcusable  delay,  peas 
shipped  from  Canada  to  New  York  were  stopped  on  the 
way  by  the  freezing  of  the  lakes,  and  would  have  been 
detained  through  the  season,  and  on  the  carrier  refusing 
to  carry  them  to  New  York  by  rail,  or  deliver  them  to 
the  plaintiff  except  on  payment  of  freight,  the  plaintiff 
replevied  them,  and  sent  them  to  the  Boston  market, 
which  was  a  judicious  course,  he  was  held  entitled  to  re- 
cover the  difference  between  the  net  proceeds  of  their 
sale  at  Boston  and  their  market  value  at  New  York,  at 
the  time  when  they  should  have  been  delivered. ('')  If 
there  is  no  recovery  on  account  of  depreciation,  the  loss 
of  use  of  the  property  during  the  period  of  delay  may  be 
recovered  \{^)  thus  in  case  of  delay  in  the  transportation 
of  money  interest  maybe  recovered. (*) 

§  855.  Delay  in  transporting  by  sea. — In  case  of  trans- 
portation by  sea,  the  general  rule  has  been  disap- 
proved  in    England.      The    Parana  (^)    was   a   libel    by 

C)  Ayres  v.  Chicago  &  N.  W.  Ry.  Co.,  75  Wis.  215. 
('')  Wilson  V.  Lancashire  &  Y.  Ry.  Co.,  9  C.  B.  N.  S.  632. 
('^)  Laurent  v.  Vaughn,  30  Vt.  90. 

C')  Murrell  v.  Dixey,  14  La.  Ann.  298  ;  Smiths/.  Whitman,  13  Mo.  352. 
(')  United  States  Ex.  Co.  v.  Haines,  67  111.  137. 
(0  I  P.  D.  452;  2  P.  Div.  118. 
Vol.  IL — ^40 
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the  assignee  of  bills  of  lading  (a  mortgagee)  against 
a  ship-owner  for  delay  in  the  arrival  of  his  ship.  The 
libellant  claimed  damages  for  leakage  of  some  sugar 
which  had  been  shipped,  and  for  loss  on  account  of  a 
fall  in  the  price  of  hemp  between  the  time  when  the 
ship  ought  to  have  arrived  and  the  time  when  she  did 
arrive.  The  plaintiff  had  kept  the  hemp  for  some  time 
afterwards,  and  had  then  sold  it  at  a  considerable  loss.  It 
was  held  proper  to  allow  damages  for  leakage  of  the  sugar, 
but  it  was  held  error  to  allow  damages  for  loss  of  the 
market,  ?".  <?.,  the  difference  in  price  between  the  two  dates. 
Such  a  profit,  it  was  said,  was  too  speculative.  Mellish, 
L.  J.,  adopted  the  rule  laid  down  by  the  court  below : 

"  The  principle  is  now  settled,  that  whenever  either  the  object 
of  the  sender  is  specially  brought  to  the  notice  of  the  carrier, 
or  circumstances  are  known  to  the  carrier  from  which  the  object 
ought  in  reason  to  be  inferred,  so  that  the  object  may  be  taken 
to  have  been  within  the  contemplation  of  both  parties,  damages 
may  be  recovered  for  the  natural  consequences  of  the  failure  of 
that  object." 

He  proceeded : 

"There  is  no  case,  I  believe,  in  which  it  has  ever  been  held 
that  damages  can  be  recovered  for  delay  in  the  carriage  of  goods 
on  a  long  voyage  by  sea,  where  there  has  been  what  may  be 
called  a  merely  accidental  fall  in  price  between  the  time  when 
the  goods  ought  to  have  arrived,  and  the  time  when  they  did 
arrive — no  case,  that  I  can  discover,  where  such  damages  have 
been  recovered;  and  the  question  is,  whether  we  ought  to  hold 
that  they  ought  to  be  recovered.  If  goods  are  sent  by  a  carrier 
to  be  sold  at  a  particular  market;  if,  for  instance,  beasts  are  sent 
by  railway  to  be  sold  at  Smithfield,  or  fish  is  sent  to  be  sold  at 
Billingsgate,  and,  by  reason  of  delay  on  the  part  of  the  carrier, 
they  have  not  arrived  in  time  for  the  market,  no  doubt  damages 
for  the  loss  of  market  may  be  recovered.  Or,  if  it  is  known  to 
both  parties  that  the  goods  will  sell  at  a  better  price  if  they 
arrive  at  one  time  than  if  they  arrive  at  a  later  time,  that  may 
be  a  ground  for   giving    damages    for    their   arriving   too^  late 
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and  selling  for  a  lower  sum.  But  there  is,  in  this  case,  no  evi- 
dence of  anything  of  that  kind.  As  far  as  I  can  discover,  it  is 
merely  said  that  when  the  goods  arrived  in  November  they  were 
likely  to  sell  for  less  than  if  they  had  arrived  in  October,  for  the 
market  was  lower." 

As  to  the  cases  in  which  damages  for  such  loss  of  profits 
were  allowed  against  railway  companies,  he  said : 

"When  goods  are  conveyed  by  railway,  if  they  are  conveyed 
for  the  purpose  of  sale,  it  is  usually  for  the  purpose  of  immedi- 
ate sale;  and  if  the  cases  are  examined,  I  think  it  will  be  found 
that  the  courts  treated  them  as  if  the  goods  were  consigned  for 
the  purpose  of  immediate  sale." 

After  citing  two  such  cases.C")  he  continued  : 

"  The  difference  between  cases  of  that  kind  and  cases  of  the 
carriage  of  goods  for  a  long  distance  by  sea,  seems  to  me  to  be 
very  obvious.  In  order  that  damages  may  be  recovered,  we 
must  come  to  two  conclusions — first,  that  it  was  reasonably  cer- 
tain the  goods  would  not  be  sold  until  they  did  arrive  ;  and, 
secondly,  that  it  was  reasonably  certain  that  they  would  be  sold 
immediately  after  they  arrived,  and  that  that  was  known  to  the 
carrier  at  the  time  when  the  bills  of  lading  were  signed.  It  ap- 
pears to  me  that  nothing  could  be  more  uncertain  than  either  of 
those  two  assumptions  in  this  case.  Goods  imported  by  sea 
may  be,  and  are  every  day,  sold  whilst  they  are  at  sea.  If  the 
man  who  is  importing  the  goods  finds  the  market  high,  and  is 
afraid  that  the  price  may  fall,  he  is  not  usually  prevented  from 
selling  his  goods  because  they  are  at  sea.  The  sale  of  goods  to 
arrive,  the  sale  of  goods  on  transfer  of  bill  of  lading,  with  cost 
bills   and  insurances,   is  a  common   mercantile   contract   made 

every  day It  was  said  that  the  goods  were  sold,  and  that 

if  the  person  who  sells  them  does  not  suffer  the  damage,  then 
the  purchaser  would  suffer  the  damage.  But  that  is  pure  specu- 
lation. If  a  man  purchases  goods  while  they  are  at  sea,  no  per- 
son can  say  for  what  purpose  he  purchases  them In  this 

particular  case  the  plaintiff  did  not  sell  the  goods  when  they  ar- 


(»)  Collard  v.  Southeastern  Ry.  Co.,  7  H.  &  N.  79 ;  Ward  v.  New  York 
C.  R.R.  Co.,  47  N.  Y.  29. 
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rived,  for  he  sold  them  some  months  afterwards,  when  a  further 
fall  had  taken  place  in  the  market.  Of  course,  he  does  not  seek 
to  recover  from  the  defendant  that  additional  loss,  but  this 
serves  to  illustrate  how  uncertain  it  is  whether  he  would  have 
sold  them.  If  he  did  not  sell  them  when  they  did  arrive,  but 
kept  them  because  he  thought  the  market  would  rise,  how  can 
we  tell  that  he  would  not  have  done  exactly  the  same  thing  if  the 
goods  had  arrived  in  time  ?  Therefore,  it  seems  to  me,  that  to 
give  these  damages  would  be  to  give  speculative  damages — to 
give  damages  when  we  cannot  be  certain  that  the  plaintiff  would 
not  have  suffered  just  as  much  if  the  goods  had  arrived  in  time." 

We  have  quoted  from  this  opinion  at  length  because 
it  illustrates  the  difficulties  which  arise  from  the  intro- 
duction into  cases  of  this  character  of  what  seems  to  be 
an  irrelevant  question.  We  have  already  had  occasion 
in  the  chapter  on  Sales  ('')  to  criticise  the  reasons  so 
often  given  for  the  rule  of  market  value  in  that  class  of 
cases — that  the  purchaser  can  replace  himself  at  that 
price.  If  what  we  have  said  is  sound,  it  is  equally  ob- 
jectionable in  the  class  of  cases  now  under  consideration 
to  treat  the  rule  of  market  value  as  dependent  upon  the 
intention  of  the  consignee  to  sell  again.  The  foundation 
of  the  rule  is  that  the  consignee  is  entitled  to  the  actual 
value  of  the  goods  at  the  time  agreed  upon  for  delivery. 
This  is  what  he  is  deprived  of  by  the  breach  of  contract. 
There  is  nothing  speculative  in  this  as  a  measure  of  dam- 
ages, and  he  is  equally  entitled  to  it,  whether  he  keeps, 
sells,  gives  away,  or  destroys  the  goods.  Nor  can  it 
make  any  difference  whether  the  transportarion  is  by 
land  or  sea. 

§  856.   Consequential   damages.— In    Vicksburg   &    M. 
R.R.  Co.  V.  Ragsdale,(^)  an  action  for  delay  in  transport- 


(*)  §  735- 

C)  46  Miss.  458. 
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ing  a  boiler  intended  for  a  saw-mill,  Simrall,  J.,  laid  down 
the  following  rules:  i.  The  proximate  natural  conse- 
quence of  the  breach  must  always  be  considered.  2. 
Such  consequences  as  from  the  nature  and  subject- 
matter  of  the  contract  may  be  reasonably  thought  to 
have  been  in  the  contemplation  of  the  parties  at  the  time 
it  was  entered  into,  should  also  be  taken  into  account. 
3.  Damages  not  the  natural  sequence  of  the  breach  shall 
not  be  recovered,  unless  by  the  terms  of  the  agreement, 
or  by  direct  notice,  they  are  brought  within  the  expecta- 
tion of  the  parties.  4.  Loss  of  profit  in  a  business  can- 
not be  allowed,  unless  the  data  of  estimate  are  so  definite 
and  certain  that  they  can  be  ascertained  reasonably  by 
calculation,  and  then  the  party  in  fault  must  have  had 
notice,  either  from  the  nature  of  the  contract,  or  by  ex- 
planation of  the  circumstances  at  the  time  it  was  made, 
that  such  damages  would  ensue  from  non-performance. 

5.  If  the  contract  was  made  with  reference  to  embarking 
in  a  new  business,  such  as  sawing  lumber,  the  speculative 
profits  which  might  have  been  expected,  but  which  were 
defeated,  cannot  be  looked  to  as  an  element  of  damage. 

6.  If  the  delay  is  in  the  transportation  of  machinery  to 
be  applied  to  a  special  use  known  to  the  carrier,  he  is 
responsible  for  such  damages  as  are  fairly  attributable  to 
the  delay,  such  as  the  value  of  the  use  of  the  machinery, 
to  be  tested  by  the  rental  price  or  other  approximate 
means,  the  expense  of  hands  left  idle,  and  the  loss  of 
gains  on  work  contracted  to  be  done,  if  such  work  could 
have  been  done  had  the  machinery  been  delivered.  7.  The 
party  injured  must  not  remain  inactive,  but  should  make 
reasonable  exertions  to  help  himself  and  diminish  the 
responsibility  of  the  party  in  default  to  him.  In  the  case 
at  bar,  he  said  that  compensation  should  be  given  for  loss 
of  use  of  the  machinery,  expense  of  idle  hands,  and  of 
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search  for  the  machinery,  and  injuries  to  the  machinery 
because  of  delay. 

*  Where  in  consequence  of  the  delay  it  became  neces- 
sary to  remove  the  goods  to  another  place  to  sell  them, 
it  was  considered  that  the  expenses  of  such  removal  were 
rightly  recoverable  ;  but  the  question  of  such  necessity  is 
of  course  for  the  jury/**  In  an  action  against  a  carrier 
for  delay  in  delivering  machinery,  the  measure  of  dam- 
ages was  held  to  be  the  value  of  the  use  of  the  machinery 
during  the  period  of  improper  detention. f")  The  carrier 
cannot  be  holden  for  time,  nor  for  expenses,  if  they  are 
not  the  natural  and  necessary  consequences  of  the 
delay. (^)  So  in  Georgia,  where  a  manufacturer's  busi- 
ness was  suspended  in  consequence  of  delay  in  the 
arrival  of  coal  through  the  carrier's  default,  evidence  of 
the  amount  of  profit  which  might  have  been  realized  but 
for  the  delay,  is  held  not  to  be  admissiblc^^) 

In  a  case  in  the  Court  of  Queen's  Bench,  where  some 
regalia  which  w^ere  to  be  used  in  a  procession  by  the 
plaintiff,  and  which  he  had  hired  at  an  expense  of  ^20, 
were  not  delivered  by  the  carrier  in  time  for  the  pro- 
cession, and  the  plaintiff  was  at  an  expense  of  ^5  in 
looking  for  the  goods,  he  was  held  entitled  to  recover  the 
latter  item,  on  account  of  unreasonable  delay,  but  not 
the  former,  which  was  too  remote,  the  carrier  having  had 
no  notice  of  the  object  for  which  the  goods  were  to  be 
used.  Lord  Cockburn,  C.  J.,  said  :  "It  is  a  reasonable 
doctrine  not  to  make  the  carrier  liable  for  damage  sus- 

'  Black  7'.  Baxendale,  i  Ex.  410. 


C)  Priestly  v.  Northern  Indiana  &  C.  R.R.  Co.,  26  111.  205  ;  ace.  U.  S.  Ex. 
Co.  V.  Haines,  67  111.  137. 

('•)  Bensori  v.  New  Jersey  R.R.  &  T.  Co.,  9  Bosw.  412. 

(')  Cooper  V.  Young,  22  Ga.  269  ;  ace.  Haas  v.  Kansas  City,  F.  S.  &  G. 
R.R.  Co.,  81  Ga.  792. 
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tained  in  consequence  of  goods  not  arriving  in  time,  un- 
less he  had  notice  that  time  was  of  importance  ;  but  the 
person  who  sends  his  goods  is  entitled  to  expect  that 
they  shall  be  sent  from  place  to  place  in  a  reasonable 
time/'C)  So,  also,  the  hotel  expenses  of  a  traveller 
waiting  for  a  parcel  delayed  by  a  carrier  who  was  not  in- 
formed of  the  purpose  for  which  it  was  intended,  were 
held  too  remote. C*)  If,  however,  a  notice  is  given  of 
any  particular  object  in  view  in  making  the  shipment,  the 
special  damages  can  be  recovered.^)  In  Home  v.  Mid- 
land Ry.  Co.('^)  the  defendant  knew  that  the  plaintiffs  had 
shipped  their  goods  to  meet  a  contract,  but  did  not  know 
the  terms  of  that  contract.  It  was  held  that  the  notice  was 
not  sufficient  to  charge  the  defendant  with  the  loss  of  an 
exceptional  contract,  but  only  of  one  at  the  usual  market 
rates.  The  plaintiff  can  recover  for  the  loss  of  profits  he 
would  have  made  out  of  a  special  contract,  if  he  gave 
notice  of  that  contract.  (*")  So  in  New  Hampshire,  where 
a  large  quantity  of  wool  was  delivered  to  the  Grand 
Trunk  Ry.  Co.  for  transportation  to  Boston.     The  agent 

{f)  Hales  V.  London  &  N.  W.  Ry.  Co.,  4  B.  &  S.  66,  70, 
C)  Woodger  v.  Great  Western  Ry.  Co.,  L.  R.  2  C.  P.  318. 
('')  In  a  somewhat  early  case,  where  in  consequence  of  the  carrier's  unrea- 
sonable delay  in  the  delivery  of  an  account  of  the  plaintiff  against  a  third 
party,  it  was  barred  by  the  statute  of  limitations,  he  was  held  liable  for  the 
amount.  Favor  v.  Philbrick,  5  N.  H.  358.  The  sum  involved  in  this  case 
was  small,  and  the  decision  would  seem  to  have  gone  on  the  right  rather 
than  the  measure  of  recovery.  To  make  it,  as  regards  the  latter  point,  con- 
form to  the  law  as  now  established,  the  carrier  should  have  notice  before- 
hand of  the  particular  necessity  for  punctual  delivery ;  and  it  shojld  have 
appeared  also,  if  the  point  were  controverted,  that  the  debt  would  have  been 
collectible  but  for  the  statute.  On  this  question  there  appears  to  have  been 
no  evidence. 

(0)  L.  R.  7  C.  P.  583 ;  L.  R.  8  C.  P.  131. 

(«)  Illinois  Central  R.R.  Co.  v.  Cobb,  64  111.  128.  But  not  if  the  jury  believe 
that  the  sub-contract  would  not  have  been  carried  out.  Illinois  Cent.  R.R. 
Co.  V.  Cobb,  64  111.  143. 
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of  the  company  was  informed  that  it  was  sold  if  it  could 
go  at  once,  and  agreed  that  it  should  go  next  morning. 
But  the  defendant  delayed  transporting  it  more  than  three 
weeks,  and  in  consequence  of  the  delay  the  purchaser  de- 
clined to  take  it.  Meantime  the  demand  and  price  had 
declined,  and  the  defendant  was  held  liable  for  the  differ- 
ence between  the  contract  price  and  the  value  of  the 
goods  when  delivered.  ('')  So  in  the  case  of  Wilson  v. 
York,  Newcastle  and  Berwick  Ry.  Co.(^)  it  was  held 
by  Jervis,  C.  J.,  at  Nisi  Prius,  that  a  carrier  undertaking 
to  carry  fish  to  a  particular  market  in  time  for  the  morn- 
ing's sale  was  liable  for  the  profit  lost  by  his  failure  to  get 
them  there  in  time  for  that  sale.  This  case,  which 
preceded  Hadley  v.  Baxendale,  is  also  justified  by  the 
second  head  of  the  rule  adopted  in  that  case.  In  Grin- 
die  V.  Eastern  Express  Co.('')  the  plaintiff's  intestate  de- 
livered to  the  defendant  some  money  to  be  sent  to  B. 
to  pay  the  premium  on  an  endowment  policy.  The  de- 
fendant knew  the  purpose  for  which  the  money  was  sent, 
but  failed  to  deliv^er  it  in  time,  consequently  the  policy 
lapsed.  It  was  held  that  the  plaintiff  could  recover  the 
net  value  of  the  policy  when  it  lapsed.  It  was  also  held, 
however,  that  the  defendant  would  not  be  liable  for  such 
damages  as  the  plaintiff,  by  the  use  of  reasonable  means, 
such  as  by  reinstating  himself  with  the  company  or  by 
reinsuring,  might  have  avoided.  It  has  been  held  that 
when  goods  were  addressed  "  To  the  show  ground  at 
N.,"  there  was  sufficient  notice  that  they  were  sent  for  a 


(»)  Deming  v.  Railroad,  48  N.  H.  455  ;  ace.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Mudford,  48  Ark.  502  {semble);  Chicago  &  A.  R.R.  Co.  v.  Thrapp,  5  III. 
App.  502.  In  Medbury  v.  New  York  &  E.  R.R.  Co.,  26  Barb.  564,  such 
damafjes  were  allowed,  though  the  report  of  the  case  does  not  show  that  the 
carrier  had  notice  of  the  contract. 

(")  i8Eng.  L.  &i:.557. 

(')  67  Me.  317. 
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special  show,  and  the  plaintiff  was  allowed  to  recover  the 
loss  suffered  by  missing  the  show.  Damages  were  al- 
lowed for  loss  of  profits  and  of  time.('^)  The  carrier  had 
notice  that  a  reciprocity  treaty  was  about  to  expire,  and 
if  transportation  into  the  United  States  was  delayed,  a 
heavy  duty  must  be  paid.  Upon  delay  it  was  held  that 
the  owner  might  recover  the  amount  of  the  duty,  though 
the  price  at  the  point  of  destination  had  risen  more  than 
that  amount  during  the  period  of  delay.^) 

§  857.  Delay  in  unlading  a  vessel.— Demurrage,  in  the 
strict  sense  of  the  term,  means  a  sum  of  money  due  by 
express  contract  for  the  detention  of  a  vessel  in  loading 
one  or  more  days  beyond  the  time  allowed  for  that  pur- 
pose in  the  charter-party.  It  seems  that  the  consig7iee 
cannot  be  made  liabley^r  demurrage  where  there  is  in  the 
charter-party,  or  bill  of  lading,  no  express  agreement  or 
stipulation  in  respect  to  detention  in  loading  or  unloading  ; 
but  the  freighter  is  liable  for  unnecessary  detention, 
although  no  express  contract  is  made  on  the  subject ; 
and  compensation  for  such  detention  may  be  recovered 
under  the  name  of  demurrage.^")  It  was  said,  however, 
in  a  case  in  the  New  York  Supreme  Court,  that  although 
there  has  been  no  special  agreement  between  a  shipper  of 
goods  and  the  master  of  a  vessel  for  demurrage,  yet  if 
the  vessel  is  improperly  detained  an  unreasonable  length 
of  time  by  the  freighter  or  consig7tee,  the  owner  of  the 
vessel  may  recover  damages,  in  the  nature  of  demurrage, 
for  such  detention.  That  was,  however,  an  action  against 
the  freighter.  The  damages  in  these  cases  should  be 
limited  to  compensation  for  the  time  the  vessel  was 
actually  detained  by  the  consignee  beyond  a  reasonable 

(»)  Simpson  v.  London  &  N.  W.  Ry.  Co.,  i  Q.  B.  D.  274. 
Q')  Gibbs  V.  Gildersleeve,  26  Up.  Can.  Q.  B.  471. 
(■=)  Sprague  v.  West,  i  Abb.  Adm.  548. 
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time  for  the  discharge  of  her  cargo.  (*)  Damages  are 
measured  by  the  value  of  the  use  of  the  vessel. (^)  In 
an  action  for  delay  in  discharging  the  plaintiff's  ship, 
by  which  the  plaintiff  lost  profits  which  he  would  have 
derived  from  the  passage  money  of  emigrants,  it  was 
held  that  the  defendant  could  not  reduce  the  damages 
by  showing  that  the  plaintiff  derived  a  benefit  from  this 
failure,  from  the  fact  that  the  emigrants  embarked  on 
other  ships  in  which  he  was  part  owner.  (*') 

§  858.  Agreement  to  furnish  freight. — *  An  interesting 
question  is  sometimes  presented  where  the  carrier  brings 
suit  on  the  violation  of  an  agreement  to  furnish  him  a 
stipulated  quantity  of  freight.  And  here  the  principle 
applies  which  we  have  already  had  occasion  to  notice, 
that  the  party  plaintiff  is  bound  to  take  reasonable  meas- 
ures to  reduce  the  amount  of  injury  consequent  on  the 
defendant's  default ;  and  it  is  held,  that  the  carrier  must 
stand  ready  to  receive  any  other  freight  that  is  offered, 
and  thus,  as  far  as  is  reasonably  practicable,  avoid  throwing 
an  unnecessary  loss  on  the  party  in  default. C^)  Thus  in 
New  York,  it  has  been  decided,  where  a  party  contracts 
to  load  a  ship  with  a  given  number  of  tons  at  a  stipulated 
price,  and  fails  to  deliver  the  whole  quantity,  that  if 
goods  are  offered  by  a  third  person  to  be  shipped, 
to  an  amount  sufficient  to  make  up  the  deficiency, 
though  at  a  reduced  rate  of  compensation,  but  still  at 
current  prices,  the  owner  or  master  is  bound  to  receive 
such  goods,  and  place  to  the  credit  of  the  original  char- 
terer the  net  earnings  of   the   substituted  cargo,  after 

Cj  Clendaniel  v.  Tuckerman,  ^^  Barb.  184;  ace.  Wordin  v.  Bemis,  32 
Conn.  268;  Morse  v.  Pesant,  2  Keyes  16. 

C')  In  re  Trent  &  Humber  Co.,  L.  R.  4  Ch.  112  ;  The  Pietro  G.,  39  Fed. 
Rep.  366. 

(')  Jebson  v.  East  &  \V.  I.  D.  Co.,  L.  R.  10  C.  P.  300. 

C;  Murrell  v.  Whiting,  32  Ala.  54;  Utter  v.  Chapman,  38  Cal.  659. 
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making  all  reasonable  deductions  resulting  from  the 
circumstances  of  the  case  ;  and  such  is  the  English  rule/ 
In  a  case^  that  came  up  in  the  Supreme  Court  of  the 
United  States,  from  the  Pennsylvania  Circuit,  the  plain- 
tiff's intestate  agreed  to  deliver  for  the  defendant  at  St. 
Louis,  by  a  certain  time,  a  quantity  of  army  stores  sup- 
posed \.o  amount  to  3,700  barrels,  which  the  defendant  on 
his  part  agreed  to  furnish  on  the  Ohio  river:  the  defend- 
ant to  pay  a  certain  sum  per  barrel,  one-half  to  be  paid 
at  St.  Louis  and  the  other  half  at  Cincinnati,  with  a 
memorandum  "  that  the  payment  to  be  made  at  Cincin- 
nati was  to  be  made  in  the  paper  of  the  Miami  Exporting 
Company  or  its  equivalent."  The  defendant  did  not 
furnish  the  whole  3,700  barrels  :  and  the  plaintiff  brought 
suit  as  well  for  the  freight  of  the  portion  furnished, 
as  damages  for  the  non-delivery  of  the  remainder.  The 
notes  of  the  Miami  Company  were  not  worth  more 
than  66  per  cent.     The  judge  who  tried  the  cause  held — 

"  That  the  plaintiff  could  not  recover  damages  according  to  the 
number  of  tons  the  boat  was  capable  of  containing.  The  rule  of 
law  in  cases  where  there  has  been  a  failure  to  furnish  the  stipu- 
lated freight,  and  there  exists  no  charter-party,  is  for  the  jury  to 
take  all  the  circumstances  into  consideration,  and  to  make  an 
allowance  for  any  freight  which  the  master  had  it  in  his  power  to 
transport  in  addition  to  that  which  was  furnished.  If  the  lading 
should  not  be  complete,  without  the  default  of  the  master,  the  rule 
is  to  estimate  the  freight  by  means  of  an  average,  so  as  to  take 
neither  the  greatest  possible  freight  nor  the  least ;  and  such  aver- 
age is  the  proper  measure  of  damages." 

And  that  as  to  the  paper  of  the  Miami   Exporting 

'  Heckscher  v.  McCrea,  24  Wend,  contract  for  personal  services.  Wal- 
304  ;  Shannon  v.  Comstock,  21  Wend,  worth  v.  Pool,  9  Ark.  394  ;  Abbott  on 
457  ;  Puller  v.  Staniforth,  11  East  232.  Shippings,  part  iv,  ch.  i,  of  the  car- 
See  these  cases  cited  and  confirmed  in  riage  of  goods  in  merchant  ships,  and 
Costigan  v.   Mohawk  &  Hudson  R  R.  cases  there  cited. 

Co.,  2  Denio  609.  See  also,  the  reason-  '■'  Robinson  v-  Noble,  8  Peters  181, 

ing  of  these  cases  adopted  in  Arkansas,  184. 
in  an  able  opinion  of  Scott,  J.,  as  to  a 
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Company,  the  defendant,  having  failed  to  tender  to  the 
plaintiff's  intestate  that  paper  or  its  equivalent,  the  plain- 
tiff was  entitled  to  recover  the  amount  in  specie  with 
interest.  The  Supreme  Court  reversed  this  judgment  on 
the  grounds  that  the  defendant  had  not  stipulated  to 
furnish  any  precise  amount  of  freight,  and  that  the  specie 
value  of  the  notes  at  the  time  they  should  have  been  paid 
was  the  rule  by  which  the  damages  should  have  been 
estimated.'  C')** 

The  measure  of  damages  against  a  charterer  who  refuses 
to  furnish  a  cargo  according  to  his  contract  is  the  amount 
the  vessel  would  have  earned  at  the  rates  specified,  de- 
ducting her  net  earnings  during  the  time  she  would  have 
been  occupied  in  the  charter,  including  the  lay  days,  or  if 
she  remained  idle  the  amount  she  should  have  earned.  (^) 
But  where,  by  the  terms  of  the  charter,  different  articles 
of  freight  are  to  be  paid  for  at  different  rates  by  weight, 
and  the  freighter  is  at  liberty  to  supply  them  in  such  pro- 
portions as  he  may  choose,  the  proper  measure  of  dam- 
ages in  an  action  for  not  supplying  cargo  is  the  average 
value  of  freight  for  the  voyage,  calculated  on  the  various 
rates  of  freight  in  the  proportion  of  the  different  articles 
usually  carried  on  similar  voyages. (")     But  where  some 

'  This  case,  though  it  raises  some  im-  of  the  courts  of  New  York  in  regard  to 
portant  questions,  properly  decides  notes  payable  in  a  specific  article,  it  be- 
nothing  as  to  the  amount  of  damages  ;  ing  there  held,  that  if  the  specific  article 
but  it  may  be  noticed,  as  to  the  latter  is  not  tendered  the  party  loses  his  privi- 
point,  that  it  is  adverse  to  the  decisions  lege,  and  must  pay  in  money. 

(")  But  the  general  rule  is  in  accordance  with  the  above  case.  See  §§  280, 
281. 

('■)  Hunter  7'.  Fry,  2  B.  &  Aid.  421  ;  Smith  v.  McGuire,  3  H.  &  N.  554  ; 
Greenwell  z*.  Ross,  34  Fed.  Rep.  656;  Utter  v.  Chapman,  38  Cal.  659;  Ban- 
gor Furnace  Co.  v.  Magill,  108  III.  656;  Husten  v.  Richards,  44  Me.  182; 
Barker  v.  Borzone,  48  Md.  474;  Dean  v.  Ritter,  18  Mo.  182  ;  Heckscher  t/. 
McCrc-a,  24  Wend.  304;  Ashburner  v.  Balchen,  7  N.  Y.  262;  Stone  v. 
Woodruff,  28  Hun  534;  Mitchell  v.  Cornell,  44  N.  Y.  Super.  Ct.  401 ;  Heil- 
broner  v.  Hancock,  33  Tex.  714. 

(')  Thomas  v.  Clarke,  2  Starkie  450. 
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of  the  enumerated  articles  are  limited  as  to  the  amount 
which  may  be  carried,  and  that  limit  has  been  reached, 
the  freight  of  substituted  articles  can  be  calculated  only 
on  an  average  of  the  remaining  goods. (")  Where 
goods  are  wrongfully  taken  from  a  vessel  by  the  shipper 
before  the  commencement  of  the  voyage,  the  ship-owner 
is  not  entitled  to  the  stipulated  freight  as  such,  but  only 
to  an  indemnity  for  the  breach  of  contract.  All  the  at- 
tendant circumstances  should  be  laid  before  the  jury,  to 
enable  them  to  determine  what  will  be  an  indemnity.  If 
the  carrier  has  received  other  goods  in  place  of  those  with- 
drawn, or  if  by  diligence  he  might  have  done  so,  or  if  he 
could  have  abandoned  the  contemplated  voyage,  and  have 
found  other  employment  for  his  vessel,  these  facts  may 
be  ground  for  a  deduction  from  the  entire  sum  stipulated 
to  be  paid  as  freight.  (^')  On  a  contract  to  furnish  freight 
at  a  distant  port  to  load  a  vessel  which  goes  to  the  port, 
but  finds  none,  and  is  compelled  to  return  empty,  the 
measure  of  damages  is  the  contract  price. (°) 

Carriers  of  Passengers. 

§  859.  Form  of  action. — The  liability  of  a  carrier  of 
passengers  is  a  subject  which^has  become  of  great  practi- 
cal importance  since  the  introduction  of  railroads,  and 
the  subject  of  the  measure  of  damages  for  breach  of  con- 
tract of  carriage  of  a  passenger  has  been  much  discussed. 
The  relation  between  carrier  and  passenger  is  more  than 
a  mere  contract  relation  ;  indeed,  it  may  exist  in  the 
absence  of  contract.  It  is  clear  that  any  person  right- 
fully on  the  cars  of  a  railway  company  is  entitled  to  pro- 


(»)  Cockburn  v.  Alexander,  6  C.  B.  791. 
C)  Bailej'  v.  Damon,  3  Gray  92. 
C)  Bradley  v.  Denton,  3  Wis,  557. 
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tection  by  the  carrier,  though  he  is  a  free  passenger.  (^) 
Any  breach  of  this  duty  owed  by  the  carrier  to  the  pas- 
senger would  seem  to  be  a  tort ;  recovery  may  be  had 
either  in  an  action  of  tort  or  in  an  action  for  breach  of 
the  contract.  The  contract  made  by  a  common  carrier 
of  passengers  (and  we  shall  see  that  the  same  is  true  of 
contracts  made  by  all  incorporated  telegraph  companies) 
is  not  a  simply  voluntary  engagement  such  as  an  ordi- 
nary contract  inter  partes,  but  an  agreement  made  in  pur- 
suance of  an  obligation  towards  all  the  world  imposed 
either  by  his  mere  status  as  common  carrier,  or  under  his 
charter,  or  both.  In  other  words,  it  is  a  contract  which 
he  is  under  a  duty  to  make,  and  under  a  duty  to  perform, 
so  that  a  breach  is  not  a  mere  breach  of  contract,  but 
also,  as  we  have  said,  a  tort. 

In  Hobbs  v.  London  &  Southwestern  Ry.  Co.,(^) 
Blackburn,  J.,  said  (and  this  explains  why  this  case 
in  which  the  pleadings  were  clearly  drawn  in  tort  was 
treated  as  contract)  :  "  The  action  is  in  reality  upon 
a  contract ;  it  is  commonly  said  to  be  founded  upon  a 
duty,  but  it  is  a  duty  arising  out  of  a  cojttract."  But 
surely  the  duty  arising  out  of  a  contract  is  merely  another 
term  for  the  obligation  of  a  contract.  In  every  carrier's 
contract,  there  is  of  course  •this  contractual  or  conven- 
tional duty ;  but  as  just  stated,  the  contract  itself  is  en- 
tered into  in  pursuance  of  a  duty  owed  to  all  the  world. 
Hence  it  is  more  true  to  say  that  every  breach  of  a  car- 
rier's contract  is  also  the  breach  of  an  antecedent  duty. 

§  860.  Personal  injury. — Where  the  passenger  is  in- 
jured physically  by  the  negligence  of  the  carrier,  the 
measure  of  recovery  is  usually  that  adopted  in  ordinary 

(■')  Phila(I(-I|)hi,-i  &  R.  R.R.  Co.  v.  Derby,  14  How.  468,  485,  Per  Grier,  J.; 
New  York  C.  R.R.  Co.  v.  Lockwood,  17  Wall.  357. 
D  L.  R.  10  Q.  B.  Ill,  119. 
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cases  of  physical  injury,  ("*)  that  is,  compensation  for  pain 
and  suffering  and  for  loss  of  time  while  incapacitated 
from  work,  medical  expenses,  and  compensation  for  any 
permanent  injury  or  loss  of  earning  power.  The  fact 
that  services  for  nursing  were  rendered  gratuitously 
does  not  reduce  the  amount  to  be  recovered  on  account 
of  reasonable  medical  expenses. C*)  In  order  to  shovj 
the  value  of  his  lost  time,  a  professional  man  may  show 
his  past  earnings  ;  (*)  thus  a  teacher  of  French  has  been 
allowed  to  show  the  number  of  his  scholars  and  the 
amount  of  his  earnings  in  previous  years.  ('^)  The  general 
rules  as  to  certainty  of  proof  are  to  be  observed.  Thus 
in  a  late  case  in  Georgia, (*)  an  action  for  permanent  per- 
sonal injury,  it  was  held  erroneous  to  admit  evidence  that 
the  plaintiff,  a  postal  clerk,  was  in  the  line  of  promotion, 
and  might  have  been  promoted  soon  after  the  accident. 
Simmons,  J.,  said  :  "  While  it  is  proper  in  cases  of  this 
kind  to  prove  the  age,  habits,  health,  occupation,  expec- 
tation of  life,  ability  to  labor,  and  probable  increase  or 
diminution  of  that  ability  with  lapse  of  time,  the  rate  of 
wages,  etc.,  and  then  leave  it  to  the  jury  to  assess  the 
damages,  we  think  it  improper  to  allow  proof  of  a 
particular  possibility,  or  even  probability,  of  an  increase 
of  wages  by  appointment  to  a  higher  public  office, 
especially  where,  as  in  this  case,  the  appointment  is  some- 
what controlled  by  political  reasons."  The  loss  of  pro- 
motion was  clearly  conjectural,  even  without  considering 
the  political  reasons  which  may  influence  appointments. 

§  861.  Nervous  shock. — In  Bell  v.  Great  Northern  Ry. 


C)  See  §  48 1  et  seq. 

(>>)  Pennsylvania  R.R.  Co.  v.  Marion,  104  Ind.  239. 

(0  See§  180. 

(^)  Simonin  v.  New  York,  L.  E.  &  W.  R.R.  Co.,  36  Hun  214. 

C)  Richmond  &  D.  R.R.  Co.  v.  Allison,  12  S.  E.  Rep.  352. 
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Co.(*)  it  appeared  that  while  the  plaintiff  was  travelling 
as  a  passenger  in  an  excursion  train  over  the  defendants' 
line  of  railway,  the  train,  which  w^as  too  heavy  to  be 
carried  by  the  engine  up  an  incline,  was  divided  by  the 
defendants'  servants,  the  carriage  occupied  by  the  plaintiff 
remaining  attached  to  the  engine.  The  after  part  of  the 
train  having  thereupon  descended  the  incline  with  great 
velocity,  the  engine  was  reversed,  and  with  the  remaining 
carriages  (including  that  in  which  plaintiff  was  seated) 
followed  down  the  incline,  also  at  a  high  rate  of  speed, 
until  violently  stopped.  It  was  proved  that  plaintiff  was 
put  in  great  fright  by  the  occurrence,  and  that  she  suffered 
from  nervous  shock  in  consequence  of  such  fright.  She 
was  incapacitated  from  performing  her  ordinary  duties, 
and  there  was  evidence  that  paralysis  might  ensue.  Up- 
on the  trial,  the  judge  charged  the  jury  that  if  great 
fright  was,  in  their  opinion,  a  reasonable  and  natural 
consequence  of  the  circumstances  proved,  and  if  injury  to 
the  plaintiff's  health  was,  in  their  opinion,  a  reasonable 
and  natural  consequence  of  such  great  fright,  and  was 
actually  occasioned  thereby,  damages  for  such  injury 
would  not  be  too  remote.  The  defendant  requested  the 
judge  to  charge  that  if  damages  or  injury  were  the  result 
of,  or  arose  from,  mere  fright,  not  accompanied  by  actual 
physical  injury,  even  though  there  might  be  a  nervous  or 
mental  shock  occasioned  by  the  fright,  such  damages 
would  be  too  remote.  This  charge  the  court  declined  to 
give. 

Pallcs,  C.  B.,  said,  of  the  defendants'  request  (p.  437): 

"This  presupposes  that  the  plaintiff  sustained,  by  reason  of 
the  defendants'  negligence,  'injury'  of  the  class  left  to  the  con- 
sideration of  the  jury  by  the  summing-up,  /.  e.,  injury  to  health, 

C)  26  L.  R.  Ir.  428. 
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which  is  bodily  or  physical  injury  ;  and  the  proposition  presented 
is  that  damages  for  such  injury  are  not  recoverable,  if  two 
circumstances  occur  :  (i)  if  the  only  connection  between  the 
negligence  and  this  bodily  injury  is  that  the  former  caused  fright, 
which  caused  nervous  or  mental  shock,  which  shock  caused  the 
bodily  injury  complained  of  ;  and  (2)  that  this  so-called  bodily 
injury  did  not  accompany  the  fright,  which  I  suppose  means  that 
the  injury,  although  in  fact  occasioned  by  the  fright,  assumed 
the  character  of  bodily  injury  subsequently  to,  and  not  at,  the 
time  of  the  negligence  or  fright.  To  sustain  this  contention,  it 
must  be  true  whether  the  shock  which  it  assumed  to  have  caused 
was  either  mental  or  nervous  ;  and  as  the  introduction  of  the 
word  '  mental '  may  cause  obscurity,  by  involving  matter  of  a 
wholly  different  nature,  unnecessary  to  be  taken  into  considera- 
tion here,  I  eliminate  it  from  the  question.  If  there  be  a 
distinction  between  mental  shock  and  nervous  shock,  and  if  the 
proposition  be  not  true  in  the  case  of  nervous  shock,  then  the 
objection  cannot  be  sustained. 

"It  is,  then,  to  be  observed  :  (1)  that  the  negligence  is  a  cause 
of  the  injury,  at  least  in  the  sense  of  a  causa  sine  qua  non  ;  (2) 
that  no  intervening  independent  cause  of  the  injury  is  sug- 
gested ;  (3)  that  jurors,  having  regard  to  their  experience  of 
life,  may  hold  fright  to  be  a  natural  and  reasonable  consequence 
of  such  negligence  as  occurred  in  the  present  case.  • 

"If,  then,  such  bodily  injury  as  we  have  here,  maybe  a  natural 
consequence  of  fright,  the  chain  of  reasoning  is  complete.  But 
the  medical  evidence  here  is  such  that  the  jury  might  from  it 
reasonably  arrive  at  the  conclusion  that  the  injury,  similar  to 
that  which  actually  resulted  to  the  plaintiff  from  the  fright, 
might  reasonably  have  resulted  to  any  person  who  had  been 
placed  in  a  similar  position.  It  has  not  been  suggested  that  there 
was  anything  special  in  the  nervous  organization  of  the  plaintiff 
•which  might  render  the  effect  of  the  negligence  or  fright  upon 
her  different  in  character  from  that  which  it  would  have  pro- 
duced in  any  other  individual.  I  do  not  myself  think  that  proof 
that  the  plaintiff  was  of  an  unusually  nervous  disposition  would 
have  been  material  to  the  question  ;  for  persons,  whether  nervous 
or  strong-minded,  are  entitled  to  be  carried  by  railway  companies 
without  unreasonable  risk  of  danger  ;  and  my  only  reason  for 
referring  to  the  circumstance  is  to  show  that,  in  this  particular 
case,  the  jury  might  have  arrived  at  the  conclusion  that  the 
Vol.  IL— 41 
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injury  which  did,  in  fact,  ensue  was  a  natural  and  reasonable 
consequence  of  the  negligence  which  actually  caused  it. 

"  Again,  it  is  admitted  that,  as  the  negligence  caused  fright,  if 
the  fright  contemporaneously  caused  physical  injury,  the  damage 
would  not  be  too  remote.  The  distinction  insisted  upon  is  one 
of  time  only.  The  proposition  is  that,  although,  if  an  act  of 
negligence  produces  such  an  effect  upon  particular  structures  of 
the  body  as  at  the  moment  to  afford  palpable  evidence  of  physi- 
cal injury,  the  relation  of  proximate  cause  and  effect  exists 
between  such  negligence  and  injury,  yet  such  relation  cannot  in 
law  exist  in  the  case  of  a  similar  act  producing  upon  the  same 
structures  an  effect  which,  at  a  subsequent  time— say  a  week,  a 
fortnight,  or  a  month — must  result,  without  any  intervening 
cause,  in  the  same  physical  injury.  As  well  might  it  be  said  that 
a  death  caused  by  poison  is  not  to  be  attributed  to  the  person 
who  administered  it  because  the  mortal  effect  is  not  produced 
contemporaneously  with  its  administration.  This  train  of  rea- 
soning might  be  pursued  much  farther  ;  but  in  consequence  of 
the  decision  to  which  I  shall  hereafter  refer,  I  deem  it  unneces- 
sary to  do  so." 

The  learned  Chief  Baron  then  referred  to  the  case  of 
Victorian  Railway  Commissioners  v.  Coultas,('')  in 
which  the  Privy  Council  held  that  mere  mental  terror 
was  not  a  consequence  which  would  ordinarily  flow  from 
the  negligence  proved  in  that  case.  This  case,  however, 
was  not  approved  ;  but  the  court  followed  an  earlier  un- 
reported Irish  case,(^)  where  compensation  for  injury 
resultinsr  from  nervous  shock  was  allowed  in  a  much 
stronerer  case  than  the  one  at  bar.  The  learned  Chief 
Baron  continued  (p.  442)  : 

"  In  conclusion,  I  am  of  opinion  that,  as  the  relation  between 
fright  and  injury  to  the  nerve  and  brain  structures  of  the  body 
is  a  matter  which  depends  entirely  upon  scientific  and  medical 
testimony,  it  is  impossible  for  any  court  to  lay  down,  as  a  matter 
of  law,  that  if  negligence  cause  fright,  and  such  fright,  in  its 
turn,  so  affects  such  structures  as  to  cause  injury  to  health,  such 

(")  13  App.  Cas.  222. 

0")  Byrne?'.  Great  Southern  &  W.  Ry.  Co.,  in  the  Court  of  Appeal. 
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injury  cannot  be  a  consequence  which,  in  the  ordinary  course  of 
things,  would  flow  from  the  negligence,  unless  such  injury  ac- 
company such  negligence  in  point  of  time." 

The  principle  adopted  in  this  case  would  seem  to  be 
the  true  one.  The  negligence  of  the  company  being  ad- 
mitted, any  injury  directly  resulting  should  be  compen- 
sated. 

§  862.  Failure  to  carry  a  passenger. — Where  a  carrier 
fails  to  transport  a  passenger,  the  latter  may  recover  the 
expense  of  carriage  by  another  train,  and  the  loss  of  time 
and  expenses,  such  as  hotel  bills,  incurred  in  waiting  for 
the  other  train. (')  So  where  a  person  in  a  foreign  port 
contracted  with  the  master  of  a  vessel  for  a  passage  to 
this  country,  and  paid  a  part  of  the  passage-money  in 
advance,  but  the  master  failed  to  fulfil  his  contract,  it 
was  held  that  the  other  party  was  entitled  to  recover  the 
sum  paid  in  advance,  the  expenses  incurred  in  awaiting 
the  sailing  of  another  ship,  and  the  sum  paid  to  the  sec- 
ond vessel  for  a  passage  in  her.(^)  In  these  cases  it  is 
said  that  the  whole  passage-money  paid  for  securing  other 
transportation  can  be  recovered  ;  but  it  would  seem  that 
only  the  excess  over  what  would  have  been  paid  the  de- 
fendant should  be  recovered. 

Damages  are  also  recoverable  for  time  lost  by  the 
delay.('')  Where  the  object  of  the  plaintiff  was  to  go 
upon  an  excursion  to  a  certain  place,  and  he  took  a  later 
train,  but  was  so  late  as  to  miss  the  object  of  the  excur- 
sion, it  was  said  that  he  might  have  compensation  for 
loss  of  time  until  his  return. C^)     So  where  the  action 

(")  Baltimore  &  O.  R.R.  Co.  v.  Carr.  71  Md.  135  ;  Eddy  v.  Harris,  15  S.  W. 
Rep.  107  (Tex.). 

C)  The  Zenobia,  i  Abb.  Adm.  80;  ace.  Porter  v.  The  New  England,  17 
Mo.  290. 

C)  Baltimoro  &  O.  R.R.  Co.  v.  Carr,  71  Md.  135. 

('•)  Eddy  V.  Harris,  15  S.  W.  Rep.  107  (Tex.),  semble. 
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was  for  neglect  to  transport  the  passenger  across  the 
Isthmus  of  Panama,  the  latter's  expenses  during  the  de- 
tention and  those  of  a  consequent  illness,  and  the  time 
lost  by  him  both  directly  from  the  detention  and  by  the 
illness  afterwards,  so  far  as  these  were  occasioned  by  the 
carrier's  negligence  and  breach  of  duty,  were  all  declared 
by  the  New  York  Court  of  Appeals  legitimate  items  of 
damage.(^)  In  Baltimore  &  O.  R.R.  Co.  v.  Carr(^)  it 
is  said  that  compensation  in  such  case  may  be  recovered 
for  mere  inconvenience,  "  if  it  is  such  as  is  capable  of 
being  stated  in  a  tangible  form,  and  assessed  at  a  money 
vahiey  In  Mississippi  the  physical  condition  of  a  pas- 
senger who  had  suffered  great  bodily  exposure  in  conse- 
quence of  the  carrier's  neglect  to  stop  his  vessel  and  take 
him  on  board,  according  to  agreement,  was  allowed  to  be 
shown  in  aggravation  of  the  damages. ('') 

A  passenger,  in  order  to  avoid  a  delay,  can  only  incur 
a  reasonable  expense.  He  cannot  take  a  special  train 
in  order  to  avoid  a  slight  delay.  In  Le  Blanche  v.  Lon- 
don &  N.  W.  Ry.  Co-C^)  it  was  said  that  a  good  test  of 
the  reasonableness  of  taking  the  special  train  would  be 
an  inquiry  whether  or  not  the  plaintiff  would  have  taken 
the  special  train  if  he  had  lost  the  train  through  his  own 
fault,  and  had  not  the  company  to  look  to  for  compen- 
sation. 

§  863.  Delay  in  transporting  a  passenger. — The  rules  are 
much  the  same  where  the  carrier  wrongfully  delays  trans- 
})ortation.  The  value  of  the  time  lost  may  be  recovered. 
Evidence  of  the  rate  of  wages  earned  by  persons  of  the 
plaintiff's  trade  at  the  place  of  his  destination,  during  the 

(»)  Williams  v.  Vanderbilt,  28  N.  Y.  217. 
CO  71  M(l.  135,  144. 
{')  Ilcirn  7'.  McCaughan,  32  Miss.  17. 
C)  I  C.  P.  D.  286. 
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period  of  the  delay,  is  admissible  to  guide  the  jury  in 
fixing  the  damages.  But  that  rate  is  not  the  measure. 
The  jury  are  to  consider  the  probabilities  that  the  plain- 
tiff would  have  obtained  employment  immediately  upon 
his  arrival,  and  that  it  would  have  continued  during  the 
entire  period  of  the  delay  ;  (")  and  the  fact  that  there 
was  no  evidence  of  the  value  of  the  plaintiff's  time,  does 
not  preclude  the  jury  from  giving  him  such  compensa- 
tion therefor  as  they  think  reasonable.C")  In  Hamlin  v. 
Great  Northern  Railway  Co.('')  the  plaintiff  was  delayed 
on  the  defendant's  road  so  that  he  could  not  get  from 
G.  to  H.  in  the  evening,  as  he  had  intended  to  do.  He 
therefore  remained  for  the  night  at  G.  and  went  to  H. 
the  next  morning.  It  was  held  that  he  could  not  recover 
for  a  failure  to  keep  appointments  with  customers  at  H. 
He  could  only  recover  the  expense  of  his  night's  lodg- 
ing. In  a  case  in  the  Texas  Court  of  Appeals  it  appeared 
that  the  plaintiff  was  forced  to  wait  at  the  defendant's 
station  for  a  delayed  train.  The  station  was  insufficiently 
warmed,  and  the  plaintiff  contracted  a  severe  cold  while 
waiting  for  the  train.  It  was  held  that  he  could  recover 
compensation  for  the  cold.('^) 

§  864.  Failure  to  carry  to  destination. — Where  the  car- 
rier breaks  the  contract  of  carriage  by  failing  to  carry 
the  passenger  to  his  destination,  and  set  him  down  there, 
the  measure  of  damages  is  in  general  the  same,  whether 
the  breach  of  contract  consists  in  a  wrongful  expulsion 
from  the  train,  or  in  setting  the  passenger  down  at  the 
wrong  station  or  carrying  him  beyond  his  station.     The 


(»)  Yonge  V.  Pacific  M.  S.S.  Co.,  i  Cal.  353. 

Q')  Ward  v.  Vanderbilt,  34  How.  Pr.  144. 

C)  I  H.  &  N.  408. 

(>»)  Texas  &  P.  Ry.  Co.  v.  Mayes,  15  S.  W.  Rep.  43. 
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passenger  may  recover  all  the  expenses  of  delay, C')  such 
as  loss  of  time,(^)  and  also  the  expense  of  a  reasonable 
conveyance  to  his  destination. C")  Where  the  master  of 
one  of  a  line  of  steamers  plying  to  and  from  San  Fran- 
cisco, and  then  bound  to  that  port,  having  on  board  a 
person  who  had,  under  pain  of  death,  in  case  of  his  re- 
turn, been  expelled  thence  by  the  "  Vigilance  Com- 
mittee," a  revolutionary  authority  in  actual  government 
of  the  city,  stopped  his  vessel  and  put  the  passenger  on  a 
return  steamer  of  the  same  line,  to  be  taken  back  to  the 
port  from  which  he  had  embarked,  although  the  act  was 
illetral,  the  circumstances  which  induced  it  were  allowed 
as  an  important  mitigation  of  the  damages,  which  were 
therefore  reduced  by  the  Supreme  Court  of  the  United 
States,  on  appeal,  from  $4,000  to  $50.  Inconvenience, 
loss,  and  delay  subsequently  sustained  by  the  passenger 
in  getting  to  San  Francisco,  in  consequence  of  the  gen- 
erally known  power  and  purpose  of  the  "  Vigilance 
Committee,"  were  not  attributable  to  the  master,  and 
could  not  be  compensated  in  the  action. ('') 

§  865.  Indignity  of  expulsion. — The  plaintiff  may  re- 
cover compensation  for  the  indignity  of  being  ejected 
from  the  train. (')     In  Iowa  and  Michigan,  it  is  held  that 


(")  Chicago  &  A.  R.R.  Co.  v.  Flagg,  43  111.  364;  Pennsylvania  R.R.  Co.  v. 
Connell,  127  111.  419  ;  Trigg  v.  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  74  Mo.  147. 

Q')  Hamilton  v.  Third  Ave.  R.R.  Co.,  53  N.  Y.  25. 

(■)  Indianapolis,  B.  &  W.  Ry.  Co.  v.  Birney,  71  111.  391  {semble);  Penn- 
sylvania R.R.  Co.  7'.  Connell.  127  III.  419;  Francis  v.  St.  Louis  T.  Co.,  5 
Mo.  App.  7 ;  Hamilton  v.  Third  Ave.  R.R.  Co.,  53  N.  Y.  25. 

('')  Pearson  v.  Duane,  4  Wall.  605. 

(•)  Coppin  7'.  Braithwaite,  8  Jur.  875  ;  Louisville  &  N.  R.R.  Co.  v.  Whit- 
man, 79  Ala.  328  ;  Head  7/.  Georgia  P.  Ry.  Co.,  79  Ga.  358  ;  Chicago  &  A. 
R.R.  Co.  7'.  Flagg,  43  111.  364;  Chicago  &  N.  W.  Ry.  Co.  v.  Williams,  55 
III.  185;  Chicago  &  N.  W.  Ry.  Co.  7/.  Chisholm.  79  III.  584;  Pennsylvania 
R.R.  Co.  V.  Connell,  112  111.  295  ;  Lake  E.  tt  W.  Ry.  Co.  v.  Fix,  88  In  I.381  ; 
Shepard  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  77  la.  54;  Southern    K.  Ry.  Co.  v. 
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if  the  conductor  acted  considerately,  the  plaintiff  should 
have  felt  no  sense  of  insult,  and  therefore  cannot  recover 
damages  for  the  indignity  ;{'')  but  such  is  not  the 
general  rule.  Good  faith  on  the  part  of  the  conductor 
may,  however,  be  shown  to  prevent  the  allowance  of 
exemplary  damages. ('') 

It  has  been  attempted  in  some  cases  to  restrict  the 
damages  in  the  case  of  wrongful  expulsion  for  refusal  to 
pay  fare  to  the  amount  of  fare  demanded  by  the  con- 
ductor, on  the  ground  that  the  plaintiff  should  have  paid 
the  fare  demanded,  and  thus  avoided  expulsion.  But  this 
is  rightly  held  not  to  be  required  of  the  passenger  ;  for  as 
we  have  seen,('')  a  person  is  not  called  upon  to  antici- 
pate a  wrong,  and  need  take  no  steps  to  avoid  the  con- 
sequences of  the  defendant's  wrongful  act  before  it  is  com- 
mitted. A  passenger  who,  through  the  negligence  of 
one  conductor,  is  not  furnished  with  a  stop-over  ticket, 
to  which  he  is  entitled,  and  who,  on  attempting  to  re- 
sume his  journey  after  a  stop,  is  required  by  a  second 
conductor  to  pay  additional  fare  or  leave  the  train,  may 
elect  to  leave  the  train,  and  in  that  case  may  recover  from 
the  railway  company  not  merely  the  amount  of  the  ad- 
ditional fare  which  he  is  subsequently  obliged  to  pay  in 
o»"der  to  reach  his  destination,  but  all  damages  sustained 


Rice,  38  Kas.  398  ;  Carsten  v.  Northern  P.  Ry.  Co.,  44  Minn.  454;  Hamilton 
V.  Third  Ave.  R.R.  Co.,  53  N.  Y.  25  ;  Smith  v.  Pittsburg,  F.  W.  &  C.  Ry. 
Co.,  23  Oh.  St.  10;  Stutz  V.  Chicago  &  N.  W.  Ry.  Co.,  73  Wis.  147. 

(")  Paine  v.  Chicago,  R.  I.  &  P  Ry.  Co.,  45  la.  569  ;  Fitzgerald  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  50  la.  79;  Batterson  v.  Chicago  &  G.  T.  Ry.  Co.,  49 
Mich.  184. 

('')  Fitzgerald  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  50  la.  79;  Philadelphia,  W. 
&  B.  R.R.  Co.  V.  Hoeflich,  62  Md.  300;  Logan  v.  Hannibal  &  S.  J.  R.R. 
Co.,  77  Mo.  663 ;  Hamilton  7'.  Third  Ave.  R.R.  Co.,  53  N.  Y.  25  ;  Yates  v. 
New  York  C.  &  H.  R.  R.R.  Co.,  67  N.  Y.  100;  Tomlinson  v.  Wilmington 
&  S.  C.  R.R.  Co.,  12  S.  E.  Rep.  138  (N.  C). 

0  §  224. 
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by  him  as  the  direct  and  natural  consequence  of  the  fault 
of  the  first  conductor.  ('') 

§  866.  Compensation  for  the  risk  of  injury. — It  is  a  mat- 
ter of  some  doubt  whether  exposure  to  risk,  which  did 
not  result  in  actual  injury,  is  a  matter  for  compensation. 
In  Chicago  &.  A.  R.R.  Co.  v.  Flagg  (*")  the  court  said 
that  the  plaintifif  could  recover  compensation  for  "the 
risk  to  which  he  was  subjected."  But  in  Trigg  v.  St. 
Louis,  K.  C.  &  N.  Ry.  Co.(0  Hough,  J.,  said:  "We 
have  not  been  referred  to  any  case  in  which  a  simple  ex- 
posure to  averted  danger  has  been  held  to  be  a  ground 
of  recovery,  and  we  do  not  think  it  should  be,  unless  the 
exposure  were  wanton  and  produced  injury."  This  seems 
the  correct  view  ;  for  since  all  circumstances  subsequent 
to  the  defendant's  act  are  admissible  to  show  the  actual 
injury,  the  fact  that  a  risk  resulted  in  no  actual  injury 
should  prevent  the  allowance  of  damages  for  it,  since 
there  is  no  loss  to  be  compensated. 

It  may,  however,  appear  that  the  risk  caused  fright 
and  mental  suffering  or  nervous  shock,  and  in  such  a 
case  there  is  no  principle  upon  which,  if  the  defendant 
committed  an  actionable  wrong,  damages  for  the  suffer- 
ing caused  by  the  risk  should  be  refused.  So  where  the 
plaintiff  was  suffering  from  hernia,  it  was  held  that  the 
jury  in  estimating  damages  for  wrongful  expulsion  from 
the  train  might  consider  his  mental  suffering  caused  by 
the  risk  of  his  injury  being  aggravated,  though,  in  fact, 
no  actual  aggravation  of  the  hernia  was  proved. ('^) 

§  867.  Consequences  of  exposure. — The  question  has 
been  much  discussed,  in  the  class  of  cases  now  under 


("j  Yorton  v.  Milwaukee,  L.  S.  &  W.  Ry.  Co.,  62  Wis.  367. 

(")  43  111-  364- 

C)  74  Mo.  147,  154. 

(■')  Fell  V.  Northern  P.  R.R.  Co.,  44  Fed.  Rep.  248. 
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consideration,  whether  damages  can  be  recovered  for  ill- 
ness caused  by  exposure  to  the  weather.  The  leading 
case  upon  the  subject  is  Hobbs  v.  London  &  S.  W.  Ry. 
Co.C)  In  that  case,  which  though  in  form  tort  was 
treated  by  the  court  as  an  action  of  contract,  it  appeared 
that  the  plaintiff,  with  his  wife  and  two  children,  took 
tickets  to  H.  They  were  set  down  at  E.  It  being  late 
at  night  the  plaintiff  could  not  get  a  wagon  or  accom- 
modation at  an  inn.  He  and  his  family  had  to  walk 
four  or  five  miles  in  a  rainy  night,  and  the  wife  caught 
cold,  was  laid  up  for  some  time  and  unable  to  assist  her 
husband.  Expenses  were  incurred  for  medical  attend- 
ance on  her.  The  jury  found  ^8  for  the  inconvenience 
suffered  by  having  to  walk  home,  and  /2ofor  the  wife's 
illness  and  its  consequences.  It  was  held  that  the  plain- 
tiff could  recover  the  ^8,  but  not  the  ^20,  since  the  ill- 
ness was  not  a  natural  consequence  of  putting  passengers 
down  at  the  wrong  station.  Cockburn,  C.  J.,  said  (p. 
119):  "It  is  not  the  necessary  consequence,  it  is  not 
even  the  probable  consequence  of  a  person  being  put 
down  at  an  improper  place,  and  having  to  walk  home, 
that  he  should  sustain  either  personal  injury  or  catch  a 
cold.  That  cannot  be  said  to  be  within  the  contempla- 
tion of  the  parties  so  as  to  entitle  the  plaintiff  to  recover, 
and  to  make  the  defendants  liable  to  pay  damages  for 
the  consequences."  And  Archibald,  J.,  said  (p.  125): 
"  With  regard  to  what  might  be  the  result  of  the  walk 
home,  the  wet  night,  the  condition  of  health,  the  state 
of  the  plaintiff  herself,  all  those  things  could  not  have 
been  in  the  contemplation  of  the  parties  when  they  made 
the  contract."  Blackburn  and  Mellor,  JJ.,  said  simply 
"  they  are  too  remote." 


(f)  L.  R.  10  Q.  B.  III. 
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In  McMahon  v.  Field  (*)  the  Court  of  Appeal  dis- 
approved of  this  decision.      Bramwell,  L.  J.,  said  : 

"  I  must  say  I  do  not  see  why  a  passenger  who,  by  the  default 
of  the  railway  company,  was  obliged  to  walk  home  in  the  dark, 
might  not  recover  in  respect  of  such  damage,  it  being  an  event 
which  might  not  unreasonably  be  expected  to  occur." 

And  Brett,  L.  J.,  said : 

"  It  was  said  that  such  damage  was  too  remote  to  be  recovered. 
Why  was  it  too  remote  ?  There  was  no  accommodation  or  con- 
veyance to  be  obtained  at  Esher  at  that  time  of  night,  so  that  it 
was  not  only  reasonable  that  they  should  walk,  but  they  were 
obliged  to  do  so.  Why  was  it  that  which  happened  was  not  the 
natural  consequence  of  the  breach  of  contract  ?  Suppose  a  man 
let  lodgings  to  a  woman,  and  then  turned  her  out  in  the  middle 
of  the  night  with  only  her  night-clothes  on,  would  it  not  be  a 
natural  consequence  that  she  would  take  a  cold  ?  Had  Esher 
station  been  a  large  one,  and  had  there  been  flys  which  might 
have  been  had,  or  accommodation  at  an  inn,  and  the  passengers 
had  refused  such  and  elected  to  walk  home,  I  should  have 
thought  then  that  what  happened  arose  from  their  own  fault, 
but  that  was  not  so,  yet,  nevertheless,  the  judges  who  decided 
Hobbs  V.  London  &  S.  W.  Ry.  Co.  decided,  as  a  matter  of  fact, 
that  the  cold  was  so  improbable  a  consequence  that  it  was  not 
to  be  left  to  the  jury  whether  it  was  occasioned  by  the  breach  of 
contract.  It  is  not,  however,  necessary  for  me  to  say  more  than 
that  I  am  not  contented  with  it,  for  there  is  a  difference  between 
such  a  case  and  the  present  one." 

§  868.  American  rule. — In  this  country  the  authority  of 
Hobbs  V.  London  &  S.  W.  Ry.  Co.  is  generally  ac- 
knowledged, at  least  nominally  ;  and  it  has  been  followed 
to  the  full  extent  in  a  few  jurisdictions.(^)  But  the 
practical  effect  of  it  has  been  neutralized  in  most  juris- 
dictions by  holding  that  it  is  of  no  authority  in  cases 


(")  7  Q.  B.  Div.  591.  594,  596. 

('')  Pullman  P.  C.  Co.  v.  Barker,  4  Col.  344  (an  action  on  the  case)  ;  Mur- 
tlock  V.  Boston  &  All)any  R.R.  Co.,  133  Ma^.  15  (an  action  of  contract). 
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where  the  action  sounds  in  tort.  Where  this  is  the  case 
any  injury  directly  caused  by  the  necessary  resulting  ex- 
posure is  a  matter  for  compensation, (")  It  is  said  in 
these  cases  that  where  the  breach  of  contract  was  caused 
by  an  act  which  was  not  tortious,  the  rule  in  Hobbs' 
case  would  apply  ;(^)  but  in  none  of  these  cases  has  this 
distinction  been  applied,  for  the  action  has  always  been 
treated  as  sounding  in  tort. 

§  869.  Pullman  Palace  Car  Co.  v.  Barker. — In  Pullman 
Palace  Car  Co.  v.  Barker  (*")  the  plaintiff,  a  woman,  who 
at  the  time  was  unwell,  was  travelling  in  one  of  the  de- 
fendant's cars  and  was  compelled  to  leave  the  car  at 
night  on  account  of  the  burning  of  the  car  through  the 
defendant's  negligence.  She  caught  a  cold,  which,  owing 
to  the  condition  of  her  health  at  the  time,  resulted  in  a 
serious  illness.  She  brought  an  action  of  tort.  The 
court  held  that  the  illness  was  remote.     Elbert,  J.,  said  : 

"  The  exposure  to  the  cold  was  the  direct  and  necessary  result 
of  the  appellant's  negligence.  Her  subsequent  illness,  however, 
was  not  the  result  of  the  exposure,  but  the  result  of  the  exposure 
in  her  then  condition.  Here,  then,  intervenes  an  independent  cause 
of  her  illness,  a  cause  resting  in  her  physical  condition,  apper- 
taining exclusively  to  herself,  with  which  the  appellant  had  no 
concern,  and  to  which  it  sustained  no  relations  either  by  con- 
tract or  by  the  general  duty  imposed  by  law  upon  carriers  of 
passengers.  Where  physical  weakness  or  disability  is  apparent 
to,  or  is  brought  to  the  attention  of  the  carrier,  undoubtedly 
that  high  degree  of  care  which  the  law  imposes  upon  him  would, 


C)  Alabama  G.  S.  R.R.  Co.  v.  Heddleston,  82  Ala.  218;  Cincinnati,  H.  & 
L  R.R.  Co.  V.  Eaton,  94  Ind.  474 ;  Baltimore  C.  P.  Ry.  Co.  v.  Kemp,  61  Md. 
74,  619;  Heirn  v.  M'Caughan,  32  Miss.  17;  Williams  t/.  Vanderbilt,  28  N. 
Y.  217  ;  I.  &  G.  N.  Ry.  Co.  v.  Terry,  62  Tex.  380 ;  Brown  v.  Chicago,  M.  & 
S.  P.  Ry.  Co..  54  Wis.  342  ;  Yorton  v.  Milwaukee,  L,  S.  &  W.  Ry.  Co.,  62 
Wis.  367. 

CO  See  especially  Cincinnati,  H.  &  L  R.R.  Co.  v.  Eaton,  94  Ind.  474; 
Brown  v.  Chicago,  M.  &  S.  P.  Ry.  Co.,  54  Wis.  342. 

C)  4  Col.  344.  347. 
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under  certain  circumstances,  involve  duties  in  reference  thereto. 
....  Persons  who  are  ill  have  a  right  to  enter  the  cars  of  a  rail- 
road company  and  travel  therein  ;  as  a  common  carrier  of  pas- 
sengers the  company  has  no  right  to  prevent  them,  but  the  in- 
creased risk  arising  from  conditions  affecting  their  fitness  to 
journey,  certainly  where  they  are  unknown  to  the  carrier,  must 
rest  upon  their  own  shoulders." 

The  court  cited  Hobbs  v.  London  &  S.  W.  Ry.  Co.  in 
support  of  its  opinion.  The  case  has  been  severely 
criticised.  C) 

§  870.  Brown  v.  Chicago,  M.  &  S.  P.  Ry.  Co.— The  ques- 
tion was  again  elaborately  discussed  and  the  authorities 
examined  in  Brown  v.  Chicago,  M.  &  S.  P.  Ry.  Co.(^) 
In  that  case  the  plaintiffs  were  left  at  night  in  a  place 
where  no  houses  were  to  be  seen,  at  a  distance  from  their 
destination.  They  walked  to  their  destination,  which  the 
jury  found  a  reasonable  act.  The  female  plaintiff  was 
pregnant  at  the  time,  and  the  exposure  resulted  in  a  mis- 
carriage and  illness.  The  court  held  that  compensation 
might  be  recovered  for  the  illness.     Taylor,  J.,  said  (p. 

357): 

"Upon  the  findings  of  the  jury  in  this  case,  it  appears  that  the 
defendant  was  guilty  of  a  wrong  in  putting  the  plaintiffs  off  the 
cars  at  the  place  they  did  ;  that  in  order  to  protect  themselves  from 
the  effects  of  such  wrong  they  made  the  walk  to  Mauston  ;  that  in 
making  such  walk  they  were  guilty  of  no  negligence,  but  were 
compelled  to  make  it  on  account  of  the  defendant's  wrongful 
act ;  and  that,  on  account  of  the  peculiar  state  of  health  of  Mrs, 
Brown  at  the  time,  she  was  injured  by  such  walk.  There  was  no 
intervening  independent  cause  of  the  injury,  other  than  the 
act  of  the  defendant.  All  the  acts  done  by  the  plaintiffs,  and 
from  which  the  injury  flowed,  were  rightful  on  their  part,  and 
compelled  by  the  act  of  the  defendant.     We  think,  therefore,  it 


(•)  Cincinnati,  H.  &  I.  R.R.  Co.  v.  Eaton,  94  Ind.  474;  Brown  v.  Chicago, 
M.  &  S.  P.  Ry.  Co.,  54  Wis.  342. 
C'j  54  Wis.  342. 
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must  be  held  that  the  injury  to  Mrs.  Brown  was  the  direct  result 
of  the  defendant's  negligence,  and  that  such  negligence  was  the 
proximate  and  not  the  remote  cause  of  the  injury.  We  can  see  no 
reason  why  the  defendant  is  not  equally  liable  for  an  injury  sus- 
tained by  a  person  who  is  placed  in  a  dangerous  position,  whether 
the  injury  is  the  immediate  result  of  a  wrongful  act  or  results  from 
the  actof  the  party  in  endeavoring  to  escape  from  the  immediate 
danger The  defendant,  by  its  negligence,  placed  the  plain- 
tiffs in  a  position  where  it  was  necessary  for  them  to  act  to  avoid 
the  consequences  of  the  wrongful  act  of  the  defendant,  and, 
acting  with  ordinary  prudence  and  care  to  get  themselves  out  of 
the  difficulty  in  which  they  had  been  placed,  they  sustained 
injury.  Such  injury  can  be,  and  is,  traced  directly  to  the  de- 
fendant's negligence  as  its  cause  ;  and  it  is  its  proximate  cause, 
within  the  rules  of  law  upon  that  subject."  (") 

§  871.  General  conclusions. — The  objections  to  recovery 
made  in  Hobbs  v.  London  &  S.  W.  Ry.  Co.  and  the 
cases  following  it  seem  to  be  two  :  first,  that  the  con- 
sequence is  remote  ;  second,  that  it  was  not  contemplated 
at  the  time  the  contract  was  entered  into.  To  the  first 
of  these  objections  the  reasoning  of  the  court  in  the 
case  of  Brown  v.  Chicago,  M.  &  S.  P.  Ry.  Co.,  just 
quoted,  seems  to  be  a  conclusive  answer.  The  defendant 
has  placed  the  plaintiff  in  a  difficult  position,  from  which 
he  must  escape  by  the  best  means  possible.  If  the 
means  of  escape  he  adopts  are  reasonable  ones,  all  loss 
caused  directly  by  the  adoption  of  such  means  is  the 
proximate  result  of  the  defendant's  wrong,  and  compen- 
sation is  therefore  recoverable  for  it.  To  the  second 
objection  there  appear  to  be  two  answers.  In  the  first 
place,  the  defendant's  act  is  a  tort,  and  although  the 
relation  between  the  parties  probably  began  in  a  contract, 

(")  This  is  an  application  of  the  principle  so  universally  acknowledged,  that 
where  the  plaintiff  takes  proper  means  to  avoid  the  consequences  of  defend- 
ant's act  {e.g.  tries  to  avoid  further  injury  by  getting  to  her  destination  as 
soon  as  possible),  and  by  doing  so,  enhances  t«he  damages,  the  defendant  is 
still  responsible.     See  §215. 
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yet  it  is  not  necessary  to  invoke  the  contract  in  order  to 
recover.  The  rule  in  Hadley  v.  Baxendale,  therefore, 
even  if  we  assume  that  that  case  introduced  a  djstincdon 
between  contract  and  tort,  does  not  apply.  But  even  if 
the  action  is  upon  the  contract,  as  it  was  in  the  case  of 
Murdock  v.  Boston  &  A.  R.R.  Co.,('')  the  objection  would 
not  seem  to  be  sound.  This  appears  plainly  upon  con- 
sideration of  the  facts  of  Pullman  P.  C.  Co.  v.  Barker, 
in  which  the  court  refused  recovery.  The  plaintiff  was 
actually  driven  from  the  car  by  the  defendant's  negli- 
gence, half-clad,  on  a  cold  night ;  and  illness  naturally 
and  almost  necessarily  followed.  To  say  that  such  a 
consequence  was  remote,  or  to  exclude  recovery  for  it 
because  the  fact  of  the  plaintiff's  physical  infirmity  was 
not  known  to  the  defendant's  agent  when  she  purchased 
her  seat,  is  indeed,  in  the  language  of  the  Supreme  Court 
of  Wisconsin, (^)  a  decision  "  supported  by  the  principles 
of  neither  law  nor  humanity." 

Upon  the  whole,  these  cases  seem  to  illustrate  very 
strongly  a  point  upon  which  too  much  insistance  cannot 
be  laid  ;  that  the  case  of  Hadley  v.  Baxendale  introduced 
no  new  rule  of  damages.  For  proximate  and  natural 
consequences  of  the  defendant's  act,  whether  it  be  a 
breach  of  contract  or  a  tort,  a  recovery  can  always  be  had  ; 
the  only  meaning  of  the  rule  with  regard  to  the  contem- 
plation of  the  parties  is  that  in  contract  a  particular 
species  of  proof  as  to  special  consequences  is  often  avail- 
able which  is  not  so  in  tort. 

§  872.  Avoidable  consequences. — An  important  consid- 
eration in  such  cases  is  whether  the  plaintiff  might  not 
have  avoided  the  exposure  by  reasonable  efforts.  If  a 
journey  on  foot  to  the  place  of  destination  is  not  neces- 

(•)  133  Mass.  15,  supra. 

(*")  In  Brown  v.  Chicago,  M.  &  S.  P.  Ry.  Co.,  54  Wis.  342,  360. 
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sary  or  reasonable,  of  course  any  injury  contracted  by 
reason  of  the  journey  is  due  to  the  plaintiff's  own  folly, 
and  is  remote  from  the  defendant's  act.  So  where 
the  plaintiff  should  have  obtained  shelter  for  the  night 
at  the  place  where  he  was  left  by  the  defendant,  he  can- 
not recover  damages  for  injury  caused  by  walking  to  his 
destination. C)  And  so  also,  where  a  conveyance  can  be 
procured. C*)  In  the  latter  case  the  plaintiff,  a  physician, 
walked  home  instead  of  waiting  for  the  next  train,  and 
contracted  an  illness  from  the  exposure.  Walker,  J., 
said  : 

'*  Had  he  procured  a  carriage  and  horses  to  make  the  trip,  the 
company  would  no  doubt  have  been  liable  for  reasonable  com- 
pensation for  its  use  and  for  a  driver,  or  had  he  awaited  the  next 
train,  and  gone  on  it,  he  would  have  been  entitled  to  nominal 
damages  at  least,  and  could  have  recovered  for  all  such  actual 
damages  as  he  could  have  proved  in  the  way  of  necessarily  in- 
creased expenses  while  awaiting  the  arrival  of  the  train,  and  loss 
by  being  unable  to  visit  patients  who  required  his  medical 
advice,  or  injury  or  loss  he  may  have  actually  sustained  in  his 
business,  caused  by  the  delay  ;  but  he  had  no  right  to  inflict 
injury  upon  himself  to  enhance  damages  he  sought  to  recover 
from  the  road.  Having  been  wrongfully  left  by  the  train,  if  he 
supposed  his  business  was  so  urgent  as  to  prevent  his  awaiting 
the  next  train,  he  should  have  used  all  precautions  in  so  making 
the  journey  as  to  produce  the  least  injury  to  himself  that  reason 
would  dictate.  He  had  no  right  to  act  with  recklessness  or 
wantonly,  and  then  claim  compensation  for  the  injury  thus  in- 
flicted. Had  he  attempted  to  walk  to  the  next  station  barefoot, 
and  his  feet  had  been  frozen,  would  any  sane  man  believe  he 
could  have  recovered  for  such  injury  ?  We  presume  not,  because 
all  would  say  it  was  a  voluntary  wantonness.  Then,  if  two  other 
modes  presented  themselves,  almost  perfectly  safe  from  injury, 
as  was  the  case  here,  and  another,  attended  with  great  hazard 
from  the  exposure  to  extreme  cold  and  over-exertion,  as  all  rea- 
sonable persons  must  know,  why  should  he  be  rewarded  for  dis- 

(»)  Louisville,  N.  &  G.  S.  R.R.  Co.  v.  Fleming,  14  Lea  128. 
(^)  Indianapolis,  B.  &  W.  Ry.  Co.  v.  Birney,  71  111.  391. 
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regarding  his  safety  and  the  consequent  injury  ?  The  injury  by 
the  journey  on  foot  was  unnecessarily  incurred — was  not  the 
necessary  consequence  of  being  left  by  the  train,  but  was  un- 
necessarily, if  not  recklessly,  induced.  It  was  the  improper, 
voluntary  act  of  the  appellee,  and  for  it  he  has  no  right  to 
recover." 

§  873.  Baggage. — If  baggage  is  lost  which  the  carrier 
takes  charge  of  without  remuneration,  the  passenger  can 
only  recover  damages  for  the  loss  of  what  is  usually  car- 
ried as  baggage,  including  such  an  amount  of  money  as 
is  necessary  and  proper  for  the  journey  under  the  circum- 
stances of  the  case.  He  cannot,  for  instance,  recover  for 
jewelry  which  was  carried  in  his  trunk  as  merchandise. (") 
In  Fairfax  v.  New  York  C.  &  H.  R.  R.R.  Co-.C^)  the  plain- 
tiff's baggage  was  delivered  to  the  defendant  by  a  con- 
necting line  by  mistake  for  another  line.  Upon  arrival 
in  New  York  the  plaintiff  found  the  defendant  had 
brought  the  trunk  to  New  York,  but  on  demanding  it 
was  unable  to  find  it.  In  the  plaintiff's  trunk  were 
thirty-nine  sovereigns.  The  jury  were  told  to  allow  the 
value  of  these  if  they  found  the  amount  was  proper,  rea- 
sonable, and  necessary,  and  in  deciding  this,  to  take  into 
consideration  the  position  and  circumstances  of  the  plain- 
tiff, the  length  and  character  of  his  journey,  the  contin- 
gencies and  accidents  that  might  naturally  arise,  and  the 
fact  that  he  was  in  a  foreign  country,  and  to  give  the 
plaintiff  the  full  value  of  his  clothing  for  use  to  him  in 
New  York,  and  not  merely  what  it  could  be  sold  for  in 
money.  This  was  held  to  be  correct.  "  No  other  rule 
would  give  him  a  compensation  for  his  damages.  This 
rule  must  be  adopted,  because  such  clothing  cannot  be 
said  to  have  a  market  price,  and  it  would  not  sell  for 
what  it  was  really  worth." 

{")  Michigan  C.  R.R.  Co.  v.  Carrow,  73  III.  348  ;  Richards  7'.  Westcott,  2 
Bosw.  589.  C')  73  N.  Y.  167,  172.     See  §  251. 
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§  874.  Nature  of  contract. — Suits  against  telegraph  com- 
panies present  many  peculiar  features,  both  in  relation  to 
the  question  of  liability,  and  of  the  extent  of  recovery. 
A  telegraph  company  is  an  agency  (usually  chartered  by 
the  State,  and  clothed  by  it  with  the  powers  of  eminent 
domain)  for  conveying  intelligence  by  electricity.  A 
telegraph  line  might,  of  course,  be  operated  by  an  indi- 
vidual, or  a  partnership,  but  usually  there  is  a  charter. 
Under  this,  the  company  is  obliged  to  take  all  messages, 
for  which  it  is  entitled  to  establish  a  tariff  of  charges.  It 
thus  stands  in  a  double  relation,  analogous  to  that  oc- 
cupied by  common  carriers  of  goods  and  passengers.  It 
Vol.  XL— 42  (657) 
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enters  into  a  contract  with  the  persons  employing  it,  but 
it  does  this  in  pursuance  of  a  duty  imposed  upon  it  by 
the  State.  Hence  its  contract  is  different  in  kind  from 
all  ordinary  agreements,  and  a  breach  of  it  is  different  in 
its  consequences.  It  is  different  again  from  the  contract 
of  a  common  carrier,  because  it  relates  to  the  carriage 
and  delivery,  not  of  chattels,  but  of  intelligence,  that  is,  of 
something  incorporeal  and  intangible.  These  peculiar- 
ities have  led  the  courts  to  take  somewhat  conflicting 
views  as  to  the  nature  of  the  liability  of  telegraph  com- 
panies.('') 

§  875.  Nature  of  liability — Not  common  carriers. — Many 
of  the  earlier  cases  in  which  the  question  of  the  liability 
of  telegraph  companies  for  mistakes  and  delays  in  send- 
ing messages  arose,  inclined  to  the  doctrine  that  they 
were  subject  to  the  same  liabilities  as  common  carriers 
of  goods.  In  the  case  of  Bo  wen  v.  Lake  Erie  T.  Co.(^) 
the  Court  of  Common  Pleas  of  Ohio,  at  Nisi  Prius,  on 
that  ground  held  the  company  to  the  same  degree  of  lia- 
bility as  a  common  carrier,  although  not  in  terms  calling 
it  a  common  carrier,  considering  that  as  these  companies 
hold  themselves  out  to  transmit  dispatches  correctly, 
they  are  under  obligation  to  do  so,  unless  prevented  by 
causes  over  which  they  have  no  control.  In  this  case 
owing  to  a  mistake  of  the  defendants  in  transmitting  a 
dispatch,  one  hundred  shawls,  instead  of  a  single  one, 
were  sent  from  New  York  to  Michigan,  and  the  damages 
which  the  jury  found  in  conformity  with  the  charge  of 

(")  It  is  universally  conceded  that  for  accidents  produced  by  such  unfore- 
seen causes  (or  acts  of  God),  as  electrical  disturbances,  a  telegraph  company 
is  not  responsible,     Daughtery  v.  Am.  Un.  Tel.  Co.,  75  Ala.  168. 

C')  I  Am.  Law  Reg.  685  (1858).  The  same  decision  has  been  arrived  at 
on  the  same  ground  in  other  cases:  Parks  v.  Alta  C.  T.  Co.,  13  Cal.  422; 
Shearman  &  Rcdficld  on  Negligence,  §  545  et  scq.  See  for  other  cases  Gray 
on  Com.  by  Tel.  §  6. 
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the  court,  consisted  of  a  sum  equal  to  the  charges  for 
freight  and  the  depreciation  in  value  of  the  shawls,  which 
had  to  be  reshipped  to  the  plaintiflfs,  and  reached  them 
after  the  shawl  season  had  closed. 

But  this  theory  of  the  liability  of  telegraph  companies 
has  now  been  abandoned.^)  It  is  perfectly  well  settled 
that  they  are  not  to  be  classed  with  common  carriers 
of  goods.  The  question  which  seems  to  have  caused 
most  difficulty  is  raised  by  the  nature  of  the  subject 
of  the  contract.  It  is  a  contract  to  convey  intelligence. 
The  dispatch,  however,  may  as  in  the  case  of  a  cipher 
dispatch  disclose  nothing  whatever  as  to  the  nature  of 
the  transaction  to  which  it  relates.  On  the  other  hand, 
a  message  may  disclose  the  general  nature  of  the  trans- 
action to  which  it  relates,  as  in  the  case  of  an  order  to 
buy  something.  It  may,  further,  disclose  the  nature  of 
the  thing  to  be  bought.  Another  message  may  disclose 
the  quality  and  quantity  ordered,  while  still  another 
may  make  it  plain  that  the  article  is  wanted  to  fill  a 
sub-contract.  The  telegraph  company  usually  derives  its 
only  knowledge  of  the  object  to  be  effected  from  the 
message  itself,  and  hence  in  some  cases  is  in  absolute 
ignorance,  in  others  has  complete  knowledge,  and  in  still 
others  can  only  surmise  what  the  object  is,  or  what  the 
loss  in  consequence  of  any  mistake  or  negligence  in 
transmission  will  be.  In  the  case  of  an  ordinary  contract, 
the  parties  know  necessarily  the  general  object  of  it,  and 
the  only  question  is  how  far  they  shall  be  held  bound  to 
have  contemplated  the  consequences  of  a  breach.  But 
in  agreements  of  the  sort  we  are  now  considering,  one 


(")  Tyler  v.  Western  U.  T.  Co.,  60  111.  421 ;  Birney  v.  New  York  &  W.  P.  T. 
Co.,  18  Md.  341 ;  Grinnell  v.  W.  U.  T.  Co.,  113  Mass.  299;  W.  U.  T.  Co. 
V.  Carew,  15  Mich.  525  ;  Leonard  v.  New  York,  A,  &  B.  M.  T.  Co.,  41  N. 
Y.  544;  Breese  v.  U.  S.  T.  Co.,  48  N.  Y.  132;  Kiley  v.  W.  U.  Tel,  Co.,  109 
N.  Y.  231  ;  W.  U.  Tel.  Co.  v.  Griswold,  37  Oh.  St.  301. 


66o  ACTIONS  AGAINST  TELEGRAPH  COMPANIES.       §  876. 

party  knows  in  a  multitude  of  cases  little  or  nothing  as 
to  the  object  of  the  contract  or  probable  consequences 
of  a  breach.  Some  courts  have  thought  that  the 
liability  should  be  treated  as  that  of  a  bailee  for  hire  ; 
others  have  suggested  an  analogy  to  the  liability  of  car- 
riers of  passengers.  We  think,  however,  that  it  will  be 
found  most  safe  in  the  present  condition  of  the  authori- 
ties not  to  insist  upon  a  very  exact  definition  of  the  liabil- 
ity. For  our  purposes  it  will  be  better  to  examine  the 
extent  of  recovery  allowed  by  the  courts  in  the  various 
classes  of  cases  that  have  come  before  them. 

§  876.  Reasonable  regulations. — Telegraph  companies 
have  the  right  to  make  reasonable  regulations,  and  these, 
if  brought  home  to  the  party  with  whom  they  contract,  are 
binding.(')  One  of  the  most  common  of  these  is  a  rule 
which  has  grown  out  of  the  character  of  the  business,  that 
unless  the  sender  repeats  a  message, — that  is,  has  it  tele- 
graphed back  for  comparison,  at  an  increased  rate, — the 
company  will  not  be  liable  for  errors  beyond  a  stipulated 
amount,  usually  the  price  of  the  message.  A  repetition 
is  such  an  obvious  safeguard,  that  the  regulation  has  al- 
ways commended  itself  as  reasonable  and  proper ;  the  only 
question  discussed  being  how  far  the  company  can  by 
such  a  regulation  exempt  itself  from  the  consequences  of 
its  own  negligence. 

The  regulation  of  telegraph  companies,  that  they  will 
not  be  liable  for  errors  or  delays  in  unrepcated  messages 
beyond  a  stipulated  amount,  usually  the  price  of  the 
message,  is  in  most  jurisdictions  held  to  be  binding  on  the 
sender. (*')     It  has  been  made  a  question  how  far  it  affects 

(»)  West.  U.  Tel.  Co.  v.  Carew,  15  Mich.  525.  See  an  interesting  note  on 
this  subject  4  Law.  Rep.  Ann.  611. 

('■)  Kiley  v.  West.  U.  Tel.  Co.,  109  N.  Y.  231 ;  Grinnell  v.  W.  U.  Tel.  Co., 
113  Mass.  299. 
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the  receiver.  In  New  York  &  W.  P.  T.  Co.  v.  Dryburg,(^) 
Woodard,  J.,  said  that  if  it  be  granted  that  the  sender, 
on  account  of  failure  to  repeat,  could  not  hold  the  com- 
pany liable,  it  did  not  follow  that  the  receiver  could  not. 
Commenting  on  this  in  Harris  v.  Western  Union  Tel. 
Co.(*0  Mitchell,  J.,  said: 

"  It  may  very  well  be  that  the  regulation  as  to  repetition  of 
messages  will  become  so  universal  in  the  practice  of  telegraphy, 
that  it  will  be  considered  to  be  known,  constructively  at  least,  to 
all  persons  sending  or  receiving  messages,  and  that  it  will  be 
held  negligence  in  any  person  to  act  upon  any  important  tele- 
gram without  having  it  repeated  ;  but  such  custom  is  not  in 
evidence  in  this  case,  and  it  is  not  for  this  court  to  lead  the  way 
in  such  decision." 

Remarks  of  the  same  tenor  were  made  by  Daly,  F.  J., 
in  De  Rutte  v.  New  York  A.  &  B.  Tel.  Co.(^)  Until  such 
custom  is  established,  the  fact  that  the  message  is  that 
of  another  person,  and  that  the  receiver  has  no  opportu- 
nity to  agree  to  any  condition  on  the  subject  of  repetition 
before  delivery,  would  seem  to  be  conclusive. f*) 

Messages  designed  for  transmission  are  now  almost 
uniformly  written  on  printed  blanks,  defining  the  con- 
ditions upon  which  the  company  agrees  to  send  them. 
So  far  as  these  conditions  are  reasonable,  they  form  part 
of  the  contract. ('')  And  it  seems  that  this  is  so,  even 
where  the  statute  provides  that  a  telegraph  company  is 
liable  for  all  mistakes  in  transmitting  messages.(^)     In 

C)  35  Pa.  298,  303. 

C)  9  Phila.  88. 

C)  I  Daly  547. 

('^)  De  la  Grange  v.  Southwestern  Tel.  Co.,  25  La.  An.  383. 

('^)  United  States  T.  Co.  v.  Gildersleve,  29  Md.  232  ;  Ellis  v.  American  T. 
Co.,  13  All.  226;  Wann  v.  Western  U.  T.  Co.,  37  Mo.  472  ;  Passmore  v. 
Western  U.  T.  Co..  78  Pa.  238  ;  Womack  v.  Western  U.  T.  Co.,  58  Tex.  176. 

(f)  Svveatland  v.  Illinois  &  M.  T.  Co.,  27  la.  433.  But  where  a  statute 
gave  $100  damages  for  sending  a  telegram  out  of  order,  the  whole  amount 
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Bartlett  v.  Western  Union  Telegraph  Co.,(''')  a  limita- 
tion exempting  the  defendant  from  liability  for  errors  or 
delay,  from  whatever  cause  occurring,  was  held  void. 
The  limitation  will  not  excuse  gross  negligence  or 
fraud.(^)  But  in  Clement  v.  Western  U.  T.  Co..^^) 
where  the  auditor  found  that  a  messenger  was  guilty  of 
gross  negligence,  Morton,  C.  J.,  said  : 

"  The  only  negligence  shown  in  this  case  was  an  unexplained 
delay  in  delivering  the  message  on  the  part  of  the  messenger 
boy,  to  whom  it  was,  after  its  receipt,  entrusted  for  delivery.  It 
may  be  that  the  company  might  be  guilty  of  some  fraudulent  or 
gross  negligence  in  transmitting  or  delivering  a  message,  so  that 
it  would  not  be  protected  by  its  regulation  from  liability  for  the 
actual  damages,  though  in  excess  of  the  sum  stipulated.  But 
the  negligence  of  the  messenger  boys  in  delivering  messages  was 
plainly  contemplated  by  the  parties  when  they  entered  into  the 
stipulation  ;  and  there  are  no  principles  of  public  policy  which 
should  prevent  the  company  from  stipulating  that  it  will  not  be 
responsible  for  such  negligence  beyond  a  fixed  amount,  unless 
it  receives  a  reasonable  compensation  for  assuming  further  re- 
sponsibility. Without  discussing  the  question  as  to  what  is  the 
difference,  if  any,  between  ordinary  and  gross  negligence,  we  are 
of  opinion  that  the  only  negligence  proved  in  this  case  was  such 
negligence  as  the  parties  intended  to  include  in  their  stipulation; 
and  that  such  stipulation,  as  applied  to  such  negligence,  is 
reasonable  and  valid." 

§  877.  Action  by  sender— Contract.— An  action  by  the 
sender  of  a  message  against  a  telegraph  company  for 
failure  to  transmit  or  mistake  or  delay  in  transmission  is 
usually  an  action  of  contract ;  and  in  such  an  action,  in  as- 
certaining the  damages  caused  by  a  telegraph  company's 


was  held  recoverable  without  proof  of  loss,  notwithstanding  a  limitation  of 
liability.     Western  U.  T.  Co.  zk  Buchanan,  35  Ind.  429. 

(")  62  Me.  209  ;  ace.  True  v.  International  T.  Co.,  60  Me.  9. 

('■)  Manville  v.  Western  U.  T.  Co..  37  la.  214  ;  Redpath  v.  Western  U.  T. 
Co.,  112  Mass.  71  ;  Western  U.  T.  Co.  v.  Weiting,  i  Tex.  App.  Civ.  801. 

C)  137  Mass.  463,  466. 
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mistake  or  neglect,  the  same  rules  apply  as  in  other  cases 
of  breach  of  contract.  If  no  damages  are  proved,  nom- 
inal damages  can  be  recovered,  as  the  law  infers  some 
damage  from  the  breach  of  contract.  (*) 

§  878.  Action  by  receiver — Tort  or  contract. — It  is  gen- 
erally held  in  the  United  States  that  an  action  may  be 
brought  by  the  person  to  whom  the  message  is  ad- 
dressed. In  Elwood  V.  The  Western  Union  Telegraph 
Co.(*')  the  defendant  delivered  as  genuine  a  message 
purporting  to  be  from  the  officer  of  a  bank,  addressed 
to  the  plaintiff,  saying  that  the  bank  would  pay  the 
checks  of  a  third  party  to  the  amount  of  $20,000.  The 
plaintiff  paid  $10,000,  and  the  message  was  then  discov- 
ered to  be  a  forgery.  In  an  action  on  the  case  the  com- 
pany was  held  liable  to  the  plaintiff  for  the  amount  paid. 
In  another  case,('')  it  was  said  that  when  there  has  been 
a  delay  or  mistake  in  the  transmission  of  a  message, 
which  has  been  productive  of  injury  or  damage  to  the 
person  by  whom,  or  for  whom,  the  company  was  em- 
ployed, "to  that  person  they  are  responsible,  whether  he 
was  the  one  who  sent  or  the  one  who  was  to  receive  the 
message."  The  basis  of  the  right  of  action  is  sometimes 
said  to  be  tort,  and  sometimes  contract.  In  the  former 
case,  the  right  would  rest  on  the  public  duty  to  convey 
messages  assumed  by  telegraph  companies :  in  the  latter 
upon  the  interest  of  the  receiver  in  the  contract  made  by 
the  sender.  As  in  the  case  of  carriers,  it  will  often  be 
found  difficult  to  say  that  the  action  sounds  exclusively 
in  either.C*)     Perhaps  the  following  considerations  already 


(=>)  First  Nat.  Bk.  of  Barnesville  v.  Western  U.  T.  Co.,  30  Oh.  St.  555 
(1876). 

C)  45  N.  Y.  549. 

(<=)  De  Ruttet/.  New  York  A.  &  B.  Tel.  Co.,  i  Daly  547,  555. 

(0)  V^estern  U.  Tel.  Co.  v.  Hope,  1 1  Bradw.  289  ;  Rose  v.  U.  S.  T.  Co.,  6 
Robt,  305  ;  New  York  &  W.  P.  T.  Co.  v.  Dryburg,  35  Pa.  298 ;  Aiken  v. 
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adverted  to,  may  throw  some  light  on  this  point.  Every 
contract  made  by  a  telegraph  company  is  made  in  pursu- 
ance of  a  duty  imposed  upon  it  by  the  State,  and  any 
breach  of  it  is  not  only  a  breach  of  contract,  but  a  tort, 
for  the  duty  assumed  involves  the  performance  of  this  con- 
tract, not  merely  as  it  affects  the  sending,  but  as  it  affects 
the  delivering  of  messages.  The  telegraph  company  is 
under  a  duty  to  all  the  world,  and  a  breach  of  its  contract 
with  the  sender  is  a  breach  of  this  duty,  as  it  affects  the 
receiver. 

In  Bank  of  Cal.  v.  W.  U.  Tel.  Cc.Q  the  receiver 
brought  an  action  of  tort  for  loss  caused  by  paying 
money  on  a  forged  telegraphic  order.  The  question 
was  not  discussed,  but  the  sender  could  not  have  brought 
any  action,  as  the  forgery  was  committed  by  him,  and  he, 
personating  a  fictitious  person  named  as  payee  in  the 
order,  collected  the  money.(^) 

§  879,  Compensation  only  for  natural  and  contemplated 
consequences. — In  determining  the  telegraph  company's 
liability,  the  question  has  usually  been  taken  to  be 
whether  the  information  as  to  the  nature  of  the  dispatch, 
and  of  the  possible  consequences  of  a  failure  to  deliver 
it  correctly,  has  been  so  properly  and  fully  given  to  the 
company,  as  to  charge  it,  in  case  of  its  default,  under  the 


W.  U.  Tel.  Co.,  5  S.  C.  358 ;  and  see,  for  an  interesting  discussion  of  the 
suljject.  Gray  on  Com.  by  Tel.  ch.  vii.  In  England,  however,  the  telegraph 
company  cannot  be  made  liable  for  loss  through  neglect  to  send  a  message 
in  an  action  by  the  sender.  Playford  v.  United  Kingdom  Tel.  Co.,  L.  R.  4  Q. 
B.  706  ;  Dickson  v.  Reuter's  Tel.  Co.,  2  C.  P.  D.  62 ;  3  C.  P.  Div.  i.  This  is 
on  the  ground  that  the  obligation  of  the  carrier  to  use  due  care  arises  out  of 
contract  only,  and  that  the  contract  is  with  the  sender  of  such  messages  only, 
and  not  with  the  receiver. 

(")  52  Cal.  280. 

('■_)  West.  U.  T.  Co.  V.  Fenton,  52  Ind,  i,  is  a  case  in  which  it  was  held  that 
the  receiver  could  bring  an  action,  but  the  decision  was  based  on  a  statute. 
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rules  in  Hadley  v.  Baxendale,  with  the  loss  sustained. 
Where  the  company  has  no  notice  of  the  nature  of  the 
transaction,  either  from  the  message  itself  or  from  infor- 
mation given  it  at  the  time  of  sending  the  message,  the 
damages  have  been  held  to  be  merely  the  cost  of  the 
message.  Thus  in  Beaupre  v.  Pacific  &  Atlantic  Tele- 
graph Co.('')  the  plaintiff  sent  a  message,  "  Will  take  200 
extra  mess,"  meaning  he  would  take  pork  of  that  quantity 
and  quality.  The  message  was  delayed.  It  was  held  that 
the  plaintiff  could  not  recover  for  a  fall  in  the  market, 
but  only  the  cost  of  the  message. 

In  the  case  of  Landsberger  v.  The  Magnetic  Telegraph 
Company, (^)  the  plaintiff  at  New  Orleans  having  con- 
tracted with  a  third  person  to  buy  goods  for  him  on  com- 
mission at  New  York,  and  bound  himself  to  fulfil  the 
contract  in  a  specified  sum  as  liquidated  damages,  re- 
mitted funds  to  New  York  to  be  used  in  the  agreed  pur- 
chase, which  he  telegraphed  his  agent  in  New  York  to 
make.  The  dispatch  directed  the  plaintiff's  firm  in  New 
York  to  get  from  the  Pacific  Mail  Company  $10,000, 
which  the  plaintiff  had  remitted  thither  by  that  com- 
pany, but  did  not  indicate  the  particular  purpose  to 
which  it  was  to  be  applied,  in  a  manner  intelligible  to 
the  telegraph  company.  Through  the  company's  default, 
the  message  failed  to  reach  New  York  in  time  to  have 
the  purchase  made,  so  that  the  plaintiff  lost  his  commis- 
sions and  the  use  of  his  money  for  the  time,  and  had  to 
pay  the  stipulated  damages.  The  court,  intending  to 
apply  the  rule  ^in  Hadley  v.  Baxendale  and  Griffin  v. 
Colver,(*')  held  that  he  could  recover  only  the  cost  of 
the  dispatch  and  the  interest  of  his  money  while  it  lay 


(^)  21  Minn.  155. 
(*)  32  Barb.  530. 
C)  See  §§  144,  145- 
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idle.  The  loss  of  the  commission  and  the  payment  of 
the  liquidated  damages  were  not  regarded  as  having  en- 
tered into  the  contemplation  of  the  parties  at  the  time 
the  contract  was  made.  In  Lowery  v.  Western  Union 
Telegraph  Co.('')  A.  delivered  to  the  defendant  a  mes- 
sage directed  to  the  plaintiff,  asking  for  $500.  By  the 
defendant's  negligence  this  was  changed  to  $5,000.  The 
plaintiff  sent  A.  $5,000,  who  appropriated  it  and  ab- 
sconded. The  plaintiff  afterwards  recovered  part  from 
A.  It  was  held  that  the  plaintiff  could  not  recover  his 
loss  from  the  defendant,  as  it  was  not  the  natural  and 
probable  result  of  the  defendant's  negligence.  In  Bald- 
win V.  The  United  States  Telegraph  Co.(^)  damages  for 
loss  of  a  bargain  were  refused.  The  plaintiff  had  re- 
ceived an  offer  for  his  interest  in  an  oil  well.  He  tele- 
graphed by  defendant  and  a  connecting  company  to  an 
agent,  inquiring  how  much  the  well  was  producing.  At 
the  time  of  sending  the  message  he  informed  the  operator 
of  the  connecting  company  that,  unless  he  received  an 
answer  promptly  he  would  sell  his  interest.  The  de- 
fendant negligently  delayed  the  delivery  of  the  message 
and  the  plaintiff  accordingly  sold  his  interest.  Soon 
afterwards  he  received  from  his  agent  an  offer  of  $1,200 
more  than  the  price  for  which  he  had  sold  it.  It  was 
held  that  this  sum  could  not  be  recovered,  as  the  purpose 
of  the  telegram  w^as  not  known  to  the  defendant,  and 
the  damages  were  not  within  the  contemplation  of  the 
parties. 

In  another  case,  by  a  mistake  of  the  telegraph  company, 
the  plaintiff  was  informed  that  he  could  be  furnished  with 
8,000  bushels  of  wheat  for  transportation  from  Chatham 
to   Oswego.     The   dispatch   should    have   stated    3,000 


(")  60  N.  Y.  198. 
('■)  45  N.  Y.  744. 
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bushels.  In  consequence  of  the  wrong  information,  he 
gave  up  a  contract  for  a  cargo  from  Detroit,  and  sent  his 
vessel  to  Chatham,  where  he  obtained  the  3,000.  bushels 
only.  It  was  held,  that  the  only  damages  which  would 
naturally  flow  from  the  defendant's  default,  or  which 
could  have  been  in  the  contemplation  of  both  parties  at 
the  time  of  the  delivery  of  the  dispatch  for  transmission, 
was  a*  reasonable  compensation  for  sending  the  vessel  to 
Chatham  and  back.  The  plaintiff  was  not  entitled  to 
freight  on  the  five  thousand  bushels  the  vessel  did  not 
carry,  as  it  did  not  appear  that  he  could  have  obtained 
this  freight  if  the  message  had  been  correctly  transmitted. 
His  real  damage  consisted  in  giving  up  his  contract ;  and 
this  he  could  not  recover,  because  the  fact  of  his  having 
such  a  contract  had  not  been  communicated  to  the  de- 
fendant. C)  In  a  case  in  Louisiana  it  appeared  that  the 
plaintiff's  cane  was  frosted,  and  he  telegraphed  for  sul- 
phate of  lim.e,  by  the  use  of  which  damage  could  be 
averted  ;  no  notice  of  the  use  to  which  it  was  intended 
to  put  the  sulphate  of  lime  was  given  to  the  company. 
The  message  was  not  delivered,  and  the  crop  was  lost. 
The  damage  was  held  too  remote  for  compensation. (^) 

A  dispatch  announcing  that  the  plaintiff,  as  agent  for 
A.,  had  sold  pork  at  a  certain  price,  was  not  delivered,  and 
when  A.  finally  learned  the  facts  he  disafifirmed  the  sale, 
and  the  plaintiff  was  obliged  to  compensate  the  purchaser  ; 
if  the  sale  had  been  disaffirmed  at  once  there  would  have 
been  no  loss.  It  was  held  that  the  company  had  no 
notice  of  the  importance  of  the  message,  since  it  referred 
to  a  past  transaction,  and  the  plaintiff  was  limited  to 
nominal  damages.  ('') 


(*)  Lane  v.  Montreal  T.  Co.,  7  Up.  Can.  C.  P.  23. 

C)  Deslottes  v.  Baltimore  &  O.  T,  Co.,  40  La.  Ann.  183. 

C)  Hordz'.  Western  U.  T.  Co.,  6  Amer.  Law  Rec.  529. 
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On  the  other  hand,  in  Hadley  v.  Western  U.  T.  Co.('') 
the  message  accepted  an  offer  for  the  sale  of  cattle  and 
asked  th.e  plaintiff  to  meet  the  purchaser  at  a  certain  place 
to  hav^e  the  cattle  weighed.  By  a  delay  in  delivery,  the 
cattle  were  left  standing  in  the  street  for  some  time  before 
the  plaintiff  arrived  to  superintend  the  weighing.  It  was 
held  that  he  could  recover  compensation  for  the  shrinkage 
in  weight  of  the  cattle  caused  thereby.  In  Western  U. 
T.  Co.  V.  Bertram, (^)  the  plaintiff  sent  this  message: 
"  Cancel  order  given  yesterday."  The  order  was  for  the 
purchase  of  goods.  It  was  held  that  the  measure  of  dam- 
ages for  failure  to  transmit  was  the  difference  between 
the  price  at  which  the  goods  had  been  ordered  and  that 
for  which  the  plaintiff  could  have  secured  them  elsewhere. 

§  880.  Notice. — The  question  whether  the  company  had 
notice  of  the  consequences  of  negligent  transmission  has, 
in  most  cases,  been  passed  upon  by  the  court.  Thus  in 
Stevenson  v.  Montreal  T.  Co.C)  the  message  "sell  1500 
bbls."  was  delayed  ;  the  court  held  that  there  was  no 
notice  of  the  urgency  of  the  message,  and  therefore  that 
consequential  damages  could  not  be  recovered  for  delay  in 
transmission.  In  Pope  v.  Western  U.  T.  Co.('^)  it  was 
said  to  be  for  the  jury.  The  true  rule  would  seem  to  be 
that  whether  the  message  itself  contains  enough  to  notify 
the  company  of  its  importance  is  a  question  for  the  court, 
since  it  arises  on  the  interpretation  of  the  contract ;  but  if 
the  plaintiff  seeks  to  prove  notice  to  the  company  outside 
the  message,  it  is  a  question  for  the  jury. 

Sprague  v.  The  Western  Union  Tel.  Co.(*')  is  a  good 


(")  115  Ind.  191. 

('•)  I  Tex.  App.  Civ.  1152. 

O  16  Up.  Can.  Q.  B.  530  ;  All.  Tel.  Cas.  71- 

(')  14  Bradw,  531. 

(")  6  Daly  200. 


§  88 1.  CONSEQUENTIAL    LOSS.  669 

illustration  of  the  difficulty  of  applying  the  rule  of  dam- 
ages within  the  contemplation  of  the  parties  to  telegraph 
cases.  The  suit  was  contract  for  non-transmission  of  a 
dispatch  to  an  attorney  at  Buffalo  :  "  Hold  my  case  till 
Tuesday  or  Thursday.  Please  reply."  The  operator 
was  told  that  the  message  was  about  a  cause  in  Buffalo 
that  was  expected  to  be  called,  that  it  was  of  great  im- 
portance to  the  party  sending  to  get  a  reply  the  next 
day  in  order  that  he  might  know  when  to  go  to  Buffalo. 
Not  receiving  any  reply,  plaintiff  went  to  Buffalo  with 
his  counsel,  the  journey  proving  useless,  as  the  cause  had 
been  put  off.  This  put  the  plaintiff  to  an  expense  of  $60 
for  travelling  expenses  and  $250  for  coujisel  fee.  The 
court  held  that  with  the  knowledge  possessed  by  the  de- 
fendants, they  were  bound  to  infer  that  such  might  be  the 
consequences  of  their  neglect.  But  Daly,  J.,  dissented 
on  the  ground  that  such  an  inference  was  not  natural. 

§  881.  Consequential  loss. — Subject  to  the  limitations 
just  stated,  the  plaintiff  may  recover  compensation  for 
such  consequential  loss  as  is  the  proximate  consequence  of 
the  company's  negligence.  Thus,  upon  the  non-delivery 
of  a  message  offering  to  employ  the  plaintiff  at  $2  a  day 
the  court  at  the  trial  charged  that  the  plaintiff  could 
recover  damages  at  the  rate  of  $2  a  dav,  subject  to  de- 
duction for  employment  that  the  plaintiff  found  or  should 
have  found  ;  and  the  charge  was  sustained. f')  The  de- 
fendant gave  the  plaintiff  a  wrong  quotation  of  the  price 
of  gold,  and  the  plaintiff,  in  reliance  upon  the  quotation 
given  him,  bought  foreign  exchange  ;  it  was  held  that  he 
could  recover  his  actual  loss  on  account  of  the  pur- 
chase. (^)  The  plaintiff,  a  manufacturer,  telegraphed  an 
order  for  iron,  but  the  telegram  was  not  delivered.      It  was 

(»)  Western  U.  T.  Co.  v.  McKibben,  114  Ind.  511. 

(^)  Bank  of  New  Orleans  v.  Western  U.  T.  Co.,  27  La.  Ann.  49. 


670  ACTIONS  AGAINST  TELEGRAPH  COMPANIES,       §  882. 

held  that  he  could  recover  the  expense  of  hire  of  work- 
men and  the  other  expenses  of  delay  while  waiting  for  the 
iron.('') 

§  882.  Commercial  messages — Loss  of  intended  purchase. 
— Where  the  telegraph  company  negligently  omitted  to 
deliver  to  the  plaintiff  the  following  message,  "  Ship  oil 
as  soon  as  possible  at  the  very  best  rates  you  can,"  it  w.as 
held  by  the  Supreme  Court  of  Colorado,  that  the  profits 
which  the  sender  might  have  made  upon  the  oil  could 
not  be  recovered,  but  that  the  measure  of  damages  in- 
cluded, besides  the  cost  of  the  dispatch,  all  expenses  in- 
curred by  the  plaintiff  by  reason  of  the  defendant's  fail- 
ure to  fulfil  the  contract,  among  which  was  the  increased 
price  of  freight  he  had  to  p^y.Q)  It  may  be  observed, 
in  regard  to  the  foregoing  case,  that  while  it  disallows 
the  recovery  of  profits,  it  cites  with  approval  the  cases  of 
Squire  v.  Western  U.  T.  Co.,(*')  and  Leonard  v.  New 
York,  A.  &  B.  E.  M.  T.  Co.,(^)  in  both  of  which  a  re- 
covery of  the  loss  in  market  value  was  allowed.  In 
these  the  recovery  was  necessary  to  indemnify  the  plain- 
tiff without  giving  him  a  profit.  But  both  cite  as  au- 
thority those  decisions,  in  actions  against  carriers  on  the 
ground  of  negligent  delay,('')  in  which  a  recovery  is  al- 
lowed of  the  difference  in  market  value  of  the  retarded 
goods  lost  at  the  place  of  their  destination.  This  neces- 
sarily includes  the  shipper's  or  consignee's  profit.  We 
think  that,  by  analogy,  the  recovery  in  corresponding 
cases  against  the  telegraph  company,  where  it  has  be- 
come liable  on  the  ground  of  negligence,  should  include 


C;  Reliance  L.  Co.  v.  Western  U.  T.  Co.,  58  Tex.  394. 

C)  Western  U.  T.  Co.  v.  Graham,  i  Col.  230. 

{')  98  Mass.  232. 

(")  41  N.  Y.  544. 

(')  Such  as  Cutting  v.  Grand  T.  Ry.  Co.,  13  All.  381.     See  §  854. 
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the  loss  in  market  value,  even  where  the  making  good  of 
this  loss  imports  an  actual  profit.  And  by  the  almost 
uniform  current  of  authority  compensation  is  allowed  for 
the  loss  of  the  proposed  purchase. ('')  In  True  v.  Inter- 
national T.  Co.,(^)  the  message  was  as  follows  :  "  Ship 
cargo  named  at  90  if  you  can  secure  freight  at  10."  The 
message  was  one  accepting  an  offer  to  sell  the  plaintiff 
some  corn.  The  defendant  failed  to  send  the  message. 
It  was  held  that  the  plaintiff  could  recover  the  difference 
between  the  price  named  and  that  which  he  would  have 
been  obliged  to  pay  after  notice  of  the  failure  of  the  tele- 
gram to  purchase  the  like  quantity  and  quality  of  corn. 
In  Squire  v.  Western  U.  T.  Co.('')  the  message  was :  "  Will 
take  your  hogs  at  your  offer."  For  a  delay  in  delivering 
the  message  the  company  was  held  liable  for  the  difference 
between  the  contract  price  and  the  price  the  plaintiff  was 
obliged  to  pay  for  the  same  thing  at  the  same  time  and 
place.  In  Manville  v.  Western  U.  T.  Co-^^)  the  plain- 
tiff's agent  sent  a  message  :  "  Ship  your  hogs  at  once." 
Defendant  delayed  the  message.  It  was  held  that  the 
measure  of  damages  was  the  difference  between  the 
market  price  on  the  day  they  were  delivered  and  on  the 
day  they  would  have  been  delivered  but  for  the  delay. 
In  Mowry  v.  Western  U.  T.  Co.C")  the  plaintiff  sent  a 
message  to  complete  the  purchase  of  two  car-loads  of 
hams.  The  message  was  delayed  by  the  defendant,  and 
the  price  of  hams  rose  before  it  was  delivered.  It  was 
held  that  the  plaintiff  could  recover  the  difference  be- 
tween the  price  of  the  hams  when  the  message  was  de- 

(■*)  So  in  case  of  the  acceptance  of  an  offer  of  land.     Alexander  v.  West- 
ern U.  T.  Co.,  66  Miss.  i6i. 

(^)  60  Me.  9 ;  ace.  Pennington  v.  Western  U.  T.  Co.,  t'j  la.  631. 
(•^j  98  Mass.  232. 
O  37  la. 2 1 4. 
(«)  51  Hun  126. 
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livered  and  the  price  when  it  should  have  been  delivered. 
In  the  case  of  the-  United  States  T.  Co.  v.  Wenger,^) 
the  message  was  a  direction  to  buy  stock  at  a  limit  men- 
tioned in  the  telegram.  The  court  held,  that  as  the  com- 
pany through  gross  negligence  did  not  transmit  the  mes- 
sage, and  the  stock  was,  therefore,  not  purchased  till  after 
a  delay,  and  the  message  disclosed  to  the  company's 
agents  its  nature,  the  measure  of  damages  was  the  rise  in 
the  price  of  the  stock  between  the  time  when  it  ought 
to  have  arrived  and  the  time  when  the  purchase  was 
made. 

In  the  case  of  Rittenhouse  v.  Independent  Line  of 
Telegraph, (^)  owing  to  the  defendant's  mistake  in  chang- 
ing the  wording  of  a  dispatch  tra4ismitted  by  it  from 
the  plaintiffs  in  Washington  to  their  brokers  in  New 
York,  the  brokers  bought  at  the  morning  board  of  brok- 
ers in  the  latter  city  five  hundred  shares  of  Michigan 
Southern  Railroad  stock,  instead  of  selling  such  amount 
of  that  stock  as  the  plaintiffs  then  had  on  hand,  and 
buying  at  that  board  five  hundred  shares  of  Hudson 
River  Railroad  stock  ;  the  plaintiffs,  on  discovering  the 
defendant's  mistake,  corrected  it  by  repeating  the  dis- 
patch, which,  in  its  right  form,  was  not  received  till  after 
the  morning  board  had  adjourned.  On  receiving  it  thus 
corrected,  the  brokers  sold  the  five  hundred  shares  of 
Michigan  Southern  and  bought  the  Hudson  River  stock 
"  on  the  street."  The  former  were  sold  for  the  best 
price  then  obtainable,  but  less  by  $475  than  they  had  to 
pay  for  them.  The  brokers  also  bought  on  the  street 
five  hundred  shares  of  Hudson  River  stock,  at  a  price 
exceeding  by  $1,750  the  lowest  price  at  which  they  could 
have   been  bought   had  the  message  been  correctly  re- 

C)  55  Pa.  262, 

('■)  I  Daly  474  ;  affirmed  44  N.  Y.  263. 
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ceived  in  due  time,  and  by  $1,375  the  average  price  of 
the  morning  board.  The  case  having  been  tried  before 
the  court  without  a  jury,  judgment  was  given  for  the 
latter  sum,  and  on  appeal  to  the  General  Term  sustained, 
the  court  holding  in  reference  to  the  loss  on  the  sale  of 
the  five  hundred  shares  of  Michigan  Southern  stock,  that 
the  shares  of  that  stock  first  purchased  were  in  legal 
effect  bought  for  the  defendant's  account.  The  company 
not  having  been  notified  beforehand  of  the  intended  sale,, 
could  not  be  held  for  this  portion  of  the  loss.  From 
this  judgment  the  defendant  appealed  to  the  Commission 
of  Appeals,  where  the  judgment  was  affirmed. 

§  883.  Loss  of  intended  sale.— A  telegram  directing  a 
sale  of  the  plaintiff's  cotton  was  not  transmitted.  Before 
the  failure  to  send  the  message  was  discovered,  the  price 
of  cotton  fell  in  the  market.  It  was  held  that  the  plaintiff 
could  recover  the  difference  between  the  market  value  of 
his  cotton  at  the  time  the  message  should  have  been 
delivered  and  at  a  reasonable  time  after  the  omission  to 
transmit  had  been  discovered.(''')  In  Kinghorne  :'.  Mon- 
treal T.  Co.(^)  the  plaintiff,  having  received  a  note  saying 
"  we  will  pay  80c.  for  rye  "  sent  a  message  by  the  defend- 
ant to  this  effect :  "Accept :  ship  to-morrow  1 500  or  2000." 
The  message  was  not  sent,  and  the  sale  fell  through. 
It  was  held  that  there  could  be  no  recovery,  for  the  con- 
tract as  shown  was  uncertain  as  to  the  amount  ordered. 
On  the  other  hand  in  Wisconsin,  for  delay  in  transmitting 
the  following  telegram  :  "  Send  bay  horse  to-day.  Mock 
loads  to-night ";  Mock  being  a  well-known  buyer  and 
shipper,  whereby  a  sale  was  lost,  the  company  was  held 
liable  for   the  loss.f')     Where  a  telegram  accepted    an 

(")  Daughtery  v.  American  U.  T.  Co.,  75  Ala.  168. 
C)  18  Up.  Can.  Q.  B.  60 ;  Allen  Tel.  Cas.  98. 
C)  Thompson  v.  West.  U.  T.  Co.,  64  Wis.  531. 
Vol.  II.— 43 
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offer  to  purchase  and  sell  certain  cotton  futures  for  the 
plaintiff,  and  the  bargain  would  have  been  advantageous 
in  part,  and  in  part  not  so,  the  measure  of  damages  for 
failure  to  transmit  is  the  net  profit  lost.C*) 

In  an  unreported  case  in  New  York,  damages  were 
claimed  to  have  been  sustained  by  the  plaintiff  from  the 
defendant's  failure  to  transmit  a  telegram  from  New  York 
to  St.  Louis,  instructing  one  D.  L.  Davison  "  to  sell  silver 
lepines  for  $io  ;  also  others  for  less."  The  dispatch  was 
not  sent,  and  owing  to  the  fluctuation  in  the  price  of  gold, 
which  was  at  a  premium,  there  was  a  considerable  decline 
in  the  market  before  the  arrival  of  a  letter  from  the  plain- 
tiff at  St.  Louis,  containing  the  same  instructions  with  the 
dispatch.  The  plaintiff  contended  that  the  rule  of  dam- 
ages was  the  difference  between  the  market  price  of  the 
watches  at  the  time  w^hen  the  dispatch  should  have  been 
delivered  and  that  when  the  letter  was  received.  The 
defendant's  counsel  insisted  that  these  damages  were  too 
remote,  and  that  the  company  were  not  informed  by  the 
purport  of  the  dispatch  or  otherwise,  that  it  had  a  pecuni- 
ar}^ value,  or  what  would  or  might  be  the  nature  and 
extent  of  a  loss  from  its  non-delivery,  and  that  they  had 
entered  into  no  engagement  based  upon  the  condition  of 
the  ofold  market,  and  had  not  assumed  the  risk  of  a  fall  in 
gold,  nor  even  been  apprised  what  the  consequence  of  one 
would  be.  But  the  presiding  judge  (Jones,  J.)  denied  a 
motion  for  a  nonsuit  on  these  grounds,  and  held  that  the 
company  were  bound  to  exercise  due  diligence  and  care  in 
the  conduct  of  their  business,  without  being  notified  of 
the  specific  pecuniary  value  of  any  dispatch  left  with 
them.  They  were  bound  to  infer  that  the  dispatch  was 
of  importance,  and  might  be  of  pecuniary  value  to  the 
persons  sending   and   receiving   it  ;    and   the    damages 

C)  Western  U.  T.  Co.  v.  Way,  83  Ala.  542. 
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should  be  measured  by  the  decline  in  gold,  which  made 
the  diflference  in  the  market  value.(^) 

When  the  message  is  in  form  a  mere  statement  of  a 
sale  of  an  article  of  commerce,  it  has  been  treated  as 
disclosing  nothing. C")  Certainly  such  a  message  does  not 
apprise  the  company  of  the  probable  consequence  in  the 
same  way  that  an  order  to  buy  does,  but  to  say  the  least 
such  a  message  is  the  one  usually  sent  in  reply  to  an 
order  to  sell,  in  which  case  the  consequences  of  error  are 
easily  foreseen. 

§  884,  Error  in  transmitting  amount  of  goods. — In  the 
case  of  the  New  York  &  Washington  Printing  Tele- 
graph Co.  V.  Dryburg,^)  the  agent  of  the  company,  who 
received  a  message  directing  the  purchase  of  two  hand 
bouquets,  erroneously  supposing  the  word  "  hand  "  to  be 
"  hund."  and  to  stand  for  "  hundred,"  delivered  it  thus 
altered.  The  Supreme  Court  of  Pennsylvania,  in  an 
action  on  the  case  brought  by  the  receiver  of  the  message, 
held  that  "though  telegraph  companies  are  not  like  car- 
riers, insurers  for  the  safe  delivery  of  what  may  be  in- 
trusted them,  their  obligations,  as  far  as  they  reach,  spring 
from  the  same  sources — namely,  the  public  nature  of  their 
employment  and  the  contract  under  which  the  particular 
duty  is  assumed  ";  and  that  one  of  the  plainest  of  these 
obligations  was  to  transmit  the  very  message  prescribed. 
And  a  verdict  for  the  loss  and  expense  sustained  by  the 
florist  in  cutting  and  procuring  a  large  number  of  flowers 
to  fulfil  the  order,  was  sustained. 

Through  the  carelessness  of  a  telegraphic  operator,  the 
following  dispatch,  transmitted  from  Chicago  to  Oswego, 
"  Send  five  thousand  sacks  of  salt  immediately,"  was  tran- 
ce) Strasburger  v.  West.  U.  Tel.  Co.,  N.  Y.  Super.  Court,  April,  1867. 
\   C)  Herd  V.  W.  U.  T.  Co.,  3  Cin.  Law  Bulletin  147. 
C)  35  Pa.  298. 
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scribed  so  as  to  read,  "  Send  five  thousand  casks  of  salt 
immediately."  The  term  "sack"  at  the  time  designated  a 
package  of  fine  salt,  weighing  about  1 4  pounds,  and  the  term 
"  cask  "  a  package  of  coarse  salt  of  about  320  pounds.  In 
an  action  against  the  telegraph  company  for  damages  aris- 
ing from  the  mistake,  the  measure  of  damages  was  held  to 
be  the  difference  between  the  market  value  at  Oswego  and 
that  at  Chicago  (which  was  less),  together  with  the  cost  of 
transportation  from  Oswego  to  Chicago.  ('')  This  case  was 
followed  in  Tyler  v.  Western  U.  T,  Co.C)  In  that  case 
the  plaintiff  sent  a  message,  '•  sell  100  shares  Western 
Union."  The  message  as  delivered  read  "  sell  1,000  shares 
Western  Union."  The  plaintiff  had  on  hand  with  the 
party  to  whom  the  message  was  sent  100  shares,  and  to 
replace  the  others,  900  shares  were  bought  on  a  rising 
market.  The  advance  in  price  was  held  to  be  the  measure 
of  damages.  And  so  where  a  message  ordering  the  pur- 
chase of  1,000  shares  was  changed  to  100  shares  by  the 
negligence  of  the  defendant,  the  nieasure  of  damages  was 
the  increase  in  value  of  900  shares  from  the  time  the  100 
shares  were  bought  to  such  reasonable  time  after  notice 
of  the  mistake  as  was  necessary  for  securing  the  remain- 
ing 900  shares.(*') 

In  the  case  of  Washington  &  N.  O.  T.  Co.  v.  Hob- 
son  C)  the  plaintiffs  below  had  delivered  to  the  company  a 
message  to  be  transmitted  to  the  plaintiffs'  factors  at  New 
Orleans,  instructing  them  to  buy  five  hundred  bales  of 
cotton,  which  number  by  the  company's  fault  was  altered 
to  twenty-five  hundred,  and  the  factors,  under  this  misin- 
formation,  purchased    two    thousand    and    seventy-eight 


(»)  Leonard  v.  New  York,  A.  &  B.  E.  M.  T.  Co.,  41  N.  Y,  544. 

C)  60  111.  421. 

C)  Marr  v.  W.  U.  T.  Co.,  85  Tenn.  529. 

(')  15  Gratt.  122. 
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bales  before  the  mistake  was  discovered.  It  was  held  that 
if  the  company  were  liable  for  the  damages  arising  from  the 
alteration  of  the  message,  the  measure  of  these  was  what 
was  lost  on  the  sale  at  Mobile  of  the  excess  of  the  cot- 
ton above  that  ordered,  or  if  it  were  sold  elsewhere,  what 
would  have  been  the  loss  on  it  if  sold  at  Mobile  in  the 
condition  and  circumstances  in  which  it  was  when  the 
mistake  was  discovered,  and  that  the  regular  commission 
of  the  factors  in  the  purchase  should  be  included  in  the 
damages. 

§  885.  In  transmitting  price.— A  telegraph  company  con- 
tracted to  furnish  the  plaintiff  with  daily  reports  of  the 
grain  market  in  Chicago.  The  plaintiff  had  a  contract 
to  deliver  grain  at  $1.32.  On  one  day  the  defendant  re- 
ported the  price  at  $i.2i>^.  In  fact  the  price  was 
$1.50;  and,  under  the  plaintiffs  orders  to  purchase  5,000 
bushels,  they  were  bought  at  $1.50.  Soon  after  the  price 
dropped  to  $1.1 23^.  It  was  held  the  plaintiff  could  re- 
cover the  difference  between  $1.50  and  $1.21  y^ — that 
the  fact  that  the  plaintiff  wanted  reports  of  the  Chicago 
market  was  sufficient  to  notify  the  defendant  that  he 
dealt  in  that  market,  and  that  fact  must  be  presumed 
to  have  been  in  the  contemplation  of  the  parties  in 
making  the  contract. ('')  In  the  case  of  De  Rutte 
V.  New  York  A.  &  B.  T.  Co.f )  it  appeared  that  in  the 
transmission  of  a  dispatch  directing  the  purchase  of  wheat 
at  the  limit  of  twenty-two  francs  the  hectolitre,  by  the  de- 
fendant's mistake  the  number  22  was  changed  to  25,  in 
consequence  of  which  the  wheat  was  purchased  at  what 
proved,  on  a  sale  of  it  made  by  the  plaintiff  on  discover- 
ing the  error,  a  loss  of  more  than  $2,000.  The  court 
held  this  loss  to  be  the  direct  and  immediate  consequence 

(■")  Turner  v.  Hawkeye  T.  Co.,  41  la.  458. 
C)  I  Daly  547. 
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of  a  breach  of  the  contract  of  transmission,  and  to  fur- 
nish the  measure  of  the  plaintiff's  damages. 

The  plaintiff  telegraphed  to  a  third  party  an  offer  to 
sell  grain  at  $1.50;  the  defendant,  in  transmitting  the 
message,  changed  the  price  to  $1.05,  and  the  offer  in  that 
form  was  accepted.  The  plaintiff  bought  grain  at  $1.45 
to  fill  his  supposed  contract ;  it  was  held  that  the  loss  he 
suffered  thereby  must  be  compensated  by  the  defendant.  ('') 
In  a  similar  case  in  Georgia  (^)  the  court  held  that  the 
plaintiff  was  bound  to  fulfil  the  agreement  which  the 
company  had  made  in  his  name,  and  therefore  that  the 
measure  of  damages  was  the  difference  between  the  price 
named  by  the  defendant  and  the  market  price  at  the  time 
of  delivery,  that  is,  the  actual  loss  of  the  plaintiff  in  filling 
the  contract.  The  case  has  been  disapproved  on  the 
ground  that  the  company  is  not  the  plaintiff's  agent  to 
make  an  offer,  and  the  plaintiff  was  properly  restricted, 
as  in  the  former  case,  to  his  actual  loss  by  the  contract 
falling  through.  (°) 

§  886.  In  transmitting  conditions  of  purchase  or  sale. — 
An  offer  to  sell  salt  to  the  plaintiff  at  a  certain  price,  de- 
livered "  at  our  city  wharf  "  was  changed  by  the  defend- 
ant in  transmission  to  read  "at  your  city  wharf."  The 
company  was  held  liable  to  the  plaintiff  (who  accepted  the 
offer)  for  the  cost  of  transportation  between  the  seller's 
and  the  plaintiff's  city  wharves.('')  So  where  by  an  error 
in  transmitting  a  dispatch,  the  goods  of  the  plaintiff 
were  sent  to  the  wrong  place,  the  measure  of  damages  is 
the  difference  in  value  at  the  two  places,  or  the  expense 


(•)  Western  U.  T.  Co.  v.  Griswold,  37  Oh.  St.  301. 

CO  Western  U.  T.  Co.  v.  Shotter,  71  Ga.  760. 

(')  Pepper  v.  Telegraph  Co.,  87  Tenn.  554. 

('')  Seller  v.  Western  U.  T.  Co.,  3  Amer.  L.  Rev.  T]"]. 
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of  getting  to  the  right  place.^*)  The  plaintiff  tele- 
graphed to  his  agent  "if  gold  bill  is  vetoed,  buy  $100,- 
000."  The  defendant  omitted  the  word  "  if  "  in  trans- 
mitting the  message  ;  the  agent  bought  the  gold,  and 
sold  it  at  a  loss  as  soon  as  the  mistake  was  discovered. 
It  was  held  that  the  company  was  liable  for  the  amount 
of  the  loss.(^) 

§  887.  Loss  of  a  debt. — In  the  case  of  Parks  v,  Alta 
C.  T.  Co.C')  the  telegraph  company  undertook  to  trans- 
mit a  message  in  the  following  words:  "Due  1800. 
Attach  if  you  can  find  property.  Will  send  note  by  to- 
morrow's stage."  Owing,  as  appeared,  to  the  company's 
delay  in  forwarding  the  dispatch  till  the  following  day, 
the  debtor's  property  was  all  seized  under  intervening 
process,  and  the  plaintiff  could  attach  nothing.  It  was 
held  that  the  company  was  liable  for  the  amount  of  the 
debt,  the  loss  of  which  was  considered  to  be  the  natural 
and  proximate  damage  resulting  from  its  breach  of  con- 
tract. The  same  measure  was  applied  under  similar  cir- 
cumstances, in  the  case  of  Bryant  v.  The  American  T. 
Co.(''^)  In  this  case,  one  of  the  plaintiffs  had  learned  at 
a  quarter  past  four  o'clock  in  the  afternoon,  that  a  firm 
in  Providence,  Rhode  Island,  of  which  one  Bennett  was 
a  member,  and  which  owed  them  $12,000,  was  insolvent, 
and  that  Bennett,  who  had  been  temporarily  in  New 
York,  had  left  for  Providence  by  that  afternoon's  train. 
They  thereupon  directed  their  attorney  to  send  a  dis- 
patch to  Providence  to  have  Bennett's  house  and  lot  at- 


(*)  Western  U.  T.  Co.  v.  Raid,  83  Ga.  401.  The  latter  rule,  presumably, 
only  if  less  than  the  difference  in  value. 

0  Smith  V.  Independent  Line  of  Telegraph,  Scott  &  J.,  Tel.,  399  n.  ; 
Allen  Tel.  Cas.  662  n. 

C)  13  Cal.  422. 

(0  I  Daly  575. 
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tached  for  his  debt.  The  attorney  accordingly,  at  half- 
past  eight  o'clock  in  the  evening,  left  a  message  to  that 
effect  at  the  defendant's  office  in  New  York,  addressed 
to  Mr.  Payne,  an  attorney  in  Providence.  By  the  laws 
of  Rhode  Island,  the  attachment  could  be  made  only 
when  Bennett  was  out  of  the  State.  At  the  time  of  leav- 
ing the  message,  the  attorney  explained  to  the  defend- 
ant's clerk  that  its  object  was  to  get  an  attachment  on 
property,  and  that  it  would  do  no  good  unless  delivered 
in  time  for  the  attachment  to  be  made  before  the  train 
on  which  Bennett  was,  should  enter  Rhode  Island.  The 
attorney  paid  for  the  dispatch,  and  offered  to  pay  any 
further  expense  necessary  to  send  it  at  once.  The  clerk 
agreed  to  send  it  promptly,  and  it  was  dispatched  at  ten 
minutes  past  nine  and  received  by  the  operator  in  Provi- 
dence at  half-past  nine,  with  a  direction  to  send  it  in 
haste.  At  the  time  of  its  receipt  he  was  engaged  in  re- 
ceiving reports  for  the  press,  which  by  statute  were  en- 
titled to  precedence  over  all  other  matters,  and  replied 
that  it  could  not  be  sent  that  night,  as  the  delivery  boy 
had  gone  home.  The  New  York  operator  rejoined  that 
it  must  be  delivered,  to  which  the  other  then  signified 
his  assent.  The  newspaper  reports  continued  uninter- 
ruptedly until  half-past  eleven  o'clock,  when,  an  interval 
occurring,  the  Providence  operator  had  the  dispatch 
copied,  and  procured  a  chance  messenger  to  deliver  it, 
which  was  done  a  few  minutes  after.  By  the  time  the 
attorney  was  aroused  from  his  bed  and  the  dispatch  de- 
livered to  him,  it  was  too  late  to  effect  the  attachment 
before  Bennett's  arrival  in  the  State.  He  went  into 
bankruptcy  the  next  day,  and  the  plaintiffs  obtained  but 
$500  from  his  estate.  The  house  and  lot  were  worth 
over  $12,000.  Considering  that  there  was  gross  negli- 
gence in  the  want  of  promptness  in   delivering  the  mes- 
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sage  at  Providence,  a  majority  of  the  court  held  that  the 
company  was  liable,  and  that  the  measure  of  damages 
was  the  amount  of  the  debt  with  interest  from  the  day  of 
delivery  of  the  message,  less  the  $500  collected.  Daly, 
First  Judge,  dissented  in  a  carefully  considered  opinion, 
on  grounds  of  which  the  following  is  a  summary  state- 
ment. Notwithstanding  the  explanation  of  the  message 
to  the  defendant's  clerk,  the  defendant  having  been 
under  no  obligation  to  assume  so  great  a  risk,  could  not, 
under  the  circumstances,  with  this  imperfect  informa- 
tion, have  intended  to  do  so  for  so  trivial  a  compensa- 
tion as  the  price  of  the  dispatch,  even  assuming  the 
New  York  clerk  to  have  had  the  authority  necessary  to 
bind  the  company  to  this  extent.  The  company  was 
not  advised  of  the  exact  circumstances  making  diligence 
peculiarly  necessary.  It  was  not  informed  that  the  firm 
of  which  the  plaintiff's  debtor  was  a  member  was  in- 
solvent, that  his  house  was  unincumbered,  nor  that  it  was 
of  value  enough  to  pay  the  debt,  nor  could  it  be  pre- 
sumed to  know  how  much  time  was  necessary  to  make 
the  attachment,  nor  its  precise  legal  effect.  The  loss 
was  too  remote  and  contingent  a  result  of  the  defendant's 
delay  to  impose  so  heavy  a  liability,  and  the  plaintiffs 
themselves,  with  full  knowledge  of  the  facts,  "  had  not 
been  especially  diligent."  The  learned  judge  observed 
also  that  the  plaintiff's  debt  had  not  been  extinguished, 
and  that  although  the  debtors  were  then  insolvent,  they 
might  become  able  and  be  compelled  to  pay  the  debt 
within  the  period  during  which  it  would  continue  as  an 
obligation  against  them.  Citing  with  approbation  the 
case  of  Landsberger  v.  The  Magnetic  Telegraph  Co.,(*) 
he  held  that  the  measure  of  the  plaintiffs'  damages  should 
be  confined   to  the   expense  sustained  by  them   in  the 

(")  32  Barb.  530,  supra. 
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transmission  of  the  dispatch.  The  decision  was  reversed 
by  the  Court  of  Appeals  on  technical  grounds,  without 
considering  the  merits.  So  where  the  defendant  received 
the  message,  "you  had  better  come  and  attend  to  your 
claim  at  once,"  to  be  transmitted  to  the  plaintiff,  a 
creditor,  and  the  message  was  not  delivered,  and  on  ac- 
count of  the  plaintiff's  absence  he  was  able  to  recover 
nothing,  it  was  held  that  the  plaintiff  was  entitled  to  re- 
cover the  amount  of  the  claim. ('') 

§  888.  Speculative  loss.— The  plaintiff  must  of  course 
prove  that  the  loss  for  which  he  seeks  compensation 
would  have  happened  ;  compensation  will  not  be  given 
for  mere  conjectural  consequences.  So  where  the  plain- 
tiff, a  broker,  telegraphed  the  price  at  which  he  could  sell 
his  principal's  goods,  and  the  message  was  not  delivered, 
it  was  held  that  it  was  entirely  conjectural  whether  the 
owner  would  have  sold  at  that  price,  and  therefore  that 
the  plaintiff  could  not  recover  his  expected  commis- 
sions. C) 

In  Hibbard  v.  Western  Union  Telegraph  Co.C)  a  tel- 
egram was  sent  by  Hibbard  to  his  agent,  directing  him 
to  buy  goods  at  a  certain  price,  deliverable  in  June  at  the 
seller's  option.  The  message  was  not  delivered,  and  the 
price  the  next  day  went  up  ;  after  that  it  went  down,  and 
continued  below  the  price  mentioned  in  the  telegram  un- 
til after  the  period  fixed  for  delivery.  The  agent  did  not 
buy  the  goods.  It  was  held  that  only  nominal  damages 
could  be  recovered,  as  the  plaintiff  could  only  have  made 
any  profit  by  selling  the  day  after  the  purchase  was  made, 
and  it  was  impossible  to  say  that  he  would  hav^e  done  this 
— it  depended  upon  too  many  contingencies.     So  where 


f")  Western  U.  T.  Co.  v.  Sheffield,  71  Tex.  570. 

(••J  McColl  7'.  Western  U.  T.  Co.,  44  N.  Y.  Super.  Ct.  487. 

C)  33  Wis.  558. 
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the  plaintiff  telegraphed  to  a  broker  to  buy  oil  on  a  mar- 
gin, and  the  message  was  not  delivered,  it  was  held  that 
the  loss  of  the  plaintiff  was  toe  uncertain  for  compensa- 
tion, though  the  price  of  oil  afterwards  fluctuated.  (") 
Where  the  plaintiff,  an  undertaker,  failed  to  receive  a 
message,  "  Meet  me  at  the  depot,  prepared  to  arrange  for 
shipment  to  I.  of  my  mother-in-law's  remains,"  it  was 
held  that  since  he  lost  only  the  possibility  of  making  a 
profit,  he  could  not  recover. (^)  In  Western  U.  T.  Co.  v. 
Connelly  (")  a  message  to  the  plaintiff  in  these  words, 
"  if  you  want  a  place,  come  first  train,"  was  delayed  ;  and 
upon  going  to  the  place  designated  the  plaintiff  found 
himself  too  late.  It  was  held  that  he  might  recover  com- 
pensation for  his  time  and  expenses  in  going  to  the  place, 
but  that  loss  from  failure  to  secure  employment  was  too 
conjectural. 

§  889.  Uncertain  profits  not  recoverable. — In  many  cases 
where  a  telegram  is  delayed  or  not  delivered,  it  is  impos- 
sible to  prove  that  a  bargain  has  been  lost ;  because  it  does 
not  appear  that  had  the  message  been  duly  transmitted, 
an  actual  gain  would  have  ensued.  (*■)  The  whole  sub- 
ject has  been  recently  reviewed  in  its  bearing  on  the  con- 
tracts of  telegraph  companies  by  the  Supreme  Court 
of  the  United  States.  In  Western  Union  Tel.  Co.  v. 
Hall,(*)  the  message  was  :  "  Buy  ten  thousand  if  you 
think  it  safe.  Wire  me."  The  message  meant  that  the 
person  to  whom  it  was  addressed  should  buy  ten  thou- 
sand barrels  of  petroleum,  if  he  thought  it  safe.  Had  it 
been  delivered  in   time,  the   purchase  would  have  been 


(*)  Kiley  v.  Western  U.  T.  Co.,  39  Hun  158. 
C)  Clay  V.  V^estern  U.  T.  Co.,  81  Ga.  285. 
(0  2  Tex.  App.  Civ.  113. 
(■^)  Cannon  7'.  W.  U.  Tel.  Co.,  100  N.  C.  300. 
C)  124  U.  S.  444.454- 
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made  at  $1.17  per  barrel.  On  the  actual  delivery  of  the 
dispatch  the  price  had  risen  to  $1.35,  and  no  purchase 
was  made.  The  court  held  that  the  plaintiff  could  re- 
cover only  nominal  damages.  Matthews,  J.,  in  deliver- 
ing the  opinion,  said  : 

"  If  the  order  had  been  executed  on  the  day  when  the  message 
should  have  been  delivered,  there  is  nothing  in  the  record  to 
show  whether  the  oil  purchased  would  have  been  sold  on  the 
plaintiff's  account  on  the  next  day  or  not,  or  that  it  was  to  be 
bought  for  resale.  There  was  no  order  to  sell  it,  and  whether  or 
not  the  plaintiff  would  or  would  not  have  sold  it  is  altogether 
uncertain.  If  he  had  not  done  so,  but  had  continued  to  hold  the 
oil  bought,  there  is  also  nothing  in  the  record  to  show  whether, 
up  to  the  time  of  the  bringing  of  this  action,  he  would  or  would 
not  have  made  a  profit  or  suffered  a  loss,  for  it  is  not  disclosed 
in  the  record  whether  during  that  period  the  price  of  oil  ad- 
vanced or  receded  from  the  price  at  the  date  of  the  intended 
purchase.  The  only  theory,  then,  on  which  the  plaintiff  could 
show  actual  damage  or  loss  is  on  the  supposition  that,  if  he  had 
bought  on  the  9th  of  November,  he  might  and  would  have  sold 
on  the  loth.  It  is  the  difference  between  the  prices  on  those 
two  days  which  was  in  fact  allowed  as  the  measure  of  his  loss. 

"  It  is  clear  that  in  point  of  fact  the  plaintiff  has  not  suffered 
any  actual  loss.  No  transaction  was  in  fact  made,  and  there  be- 
ing neither  a  purchase  nor  a  sale,  there  were  was  no  actual  dif- 
ference between  the  sums  paid  and  the  sums  received  in  conse- 
quence of  it,  which  could  be  set  down  in  a  profit  and  loss 
account.  All  that  can  be  said  to  have  been  lost  was  the  oppor- 
tunity of  buying  on  November  9th,  and  of  making  a  profit  by 
selling  on  the  loth,  the  sale  on  that  day  being  purely  contingent, 
without  anything  in  the  case  to  show  that  it  was  even  probable 
or  intended,  much  less  that  it  would  certainly  have  taken 
place." 

And  the  learned  judge  distinguished  this  from  cases  in 
which  profits  have  been  allowed  as  follows : 

"Such  was  the  case  of  United  States  Telegraph  Co.  v.  Wen- 
ger.C")     There  the  message  ordered   a  purchase  of  stock,  which 

(")  55  Pa.  262. 
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advanced  in  price  between  the  time  the  message  should  have  ar- 
rived and  the  time  when  it  was  purchased  under  another  order, 
and  the  advance  was  held  to  be  the  measure  of  damages.  There 
was  an  actual  loss,  because  there  was  an  actual  purchase  at  a 
higher  price  than  the  party  would  have  been  compelled  to  pay 
if  the  message  had  been  promptly  delivered,  and  the  circum- 
stances were  such  as  to  constitute  notice  to  the  company  of  the 
necessity  for  prompt  delivery.  The  rule  was  similarly  applied 
in  Squire  v  Western  Union  Telegraph  Co.('')  There  the  defend- 
ant negligently  delayed  the  delivery  of  a  message  accepting  an 
offer  to  sell  certain  goods  at  a  certain  place  for  a  certain  price, 
whereby  the  plaintiff  lost  the  bargain,  which  would  have  been 
closed  by  a  prompt  delivery  of  the  message.  It  was  held  that 
the  plaintiff  was  entitled  to  recover,  as  compensation  for  his  loss, 
the  amount  of  the  difference  between  the  price  which  he  agreed 
to  pay  for  the  merchandise  by  the  message,  which  if  it  had  been 
duly  delivered  would  have  closed  the  contract,  and  the  sum 
which  he  would  have  been  compelled  to  pay  at  the  same  place 
in  order,  by  the  use  of  due  diligence,  to  have  purchased  a  like 
quality  and  quantity  of  the  same  species  of  merchandise.  There 
the  direct  consequence  and  result  of  the  delay  in  the  transmis- 
sion of  the  message  was  the  loss  of  a  contract  which,  if  the  mes- 
sage had  been  duly  delivered,  would  by  that  act  have  been 
completed.  The  loss  of  the  contract  was,  therefore,  the  direct  re- 
sult of  the  defendant's  negligence,  and  the  value  of  that  con- 
tract consisted  in  the  difference  between  the  contract  price  and 
the  market  price  of  its  subject-matter  at  the  time  and  place  when 
and  where  it  would  have  been  made.  The  case  of  True  v.  Inter- 
national Telegraph  Co.('')  cannot  be  distinguished  in  its  circum- 
stances from  the  case  in  Massachusetts,  and  was  governed  in  its 
decision  by  the  same  rule.  The  cases  of  Manville  v.  Telegraph 
Co.,(')  and  of  Thompson  v.  Telegraph  Co.('')  were  instances  of 
the  application  of  the  same  rule  to  similar  circumstances,  the 
difference  being  merely  that  in  these  the  damage  consisted  in 
the  loss  of  a  sale  instead  of  a  purchase  of  property,  which  was 
prevented  by  the  negligence  of  the  defendant  in  the  delivery  of 


(")  98  Mass.  232. 
(^')  60  Me.  9. 
('^)  37  la.  214,  220. 
{^)  64  Wis.  531. 


686  ACTIONS  AGAINST  TELEGRAPH  COMPANIES.       §  89O. 

the  messages.  In  these  cases  the  plaintiffs  were  held  to  be  en- 
titled to  recover  the  losses  in  the  market  value  of  the  property 
occasioned,  which  occurred  during  the  delay. 

'*  Of  course,  where  the  negligence  of  the  telegraph  companj- 
consists,  not  in  delaying  the  transmission  of  the  message,  but 
in  transmitting  a  message  erroneously,  so  as  to  mislead  the  party 
to  whom  it  is  addressed,  and  on  the  faith  of  which  he  acts,  in 
the  purchase  or  sale  of  property,  the  actual  loss  based  upon 
changes  in  market  value  are  clearly  within  the  rule  for  estimat- 
ing damages.  Of  this  class  examples  are  to  be  found  in  the 
cases  of  Turner  v.  Hawkeye  Telegraph  Co.,('')  and  Rittenhouse 
V.  Independent  Line  of  Telegraph, ('')  but  these  have  no  applica- 
tion to  the  circumstances  of  the  present  case.  Here  the  plain- 
tiff did  not  purchase  the  oil  ordered  after  the  date  when  the  mes- 
sage should  have  been  delivered,  and  therefore  was  not  required 
to  pay,  and  did  not  pay,  any  advance  upon  the  market  price  pre- 
vailing at  the  date  of  the  order  ;  neither  does  it  appear  that  if. 
was  the  purpose  or  intention  of  the  sender  of  the  message  to  pur- 
chase the  oil  in  the  expectation  of  profits  to  be  derived  from  ar« 
immediate  resale.  If  the  order  had  been  promptly  delivered  on 
the  day  it  was  sent,  and  had  been  executed  on  that  day,  it  is  not 
found  that  he  would  have  resold  the  next  day  at  the  advance, 
nor  that  he  could  have  resold  at  a  profit  at  any  subsequent  day. 
The  only  damage,  therefore  for  which  he  is  entitled  to  recover, 
is  the  cost  of  transmitting  the  delayed  message." 

^  890.  Messages  not  understood — Cipher  messages. — 
Where  a  message  cannot  be  understood  by  the  company's 
agents  it  is  usually  held  that  consequential  damages  can- 
not be  recovered.  Thus  in  Shields  v.  Washington  T. 
Co.(')  Buchanan,  J.,  charged  the  jury  that  for  negligence 
in  transmitting  the  message,  "  oats  56,  bran  i-io,  corn  jt,, 
hay  25,"  no  more  than  the  price  of  the  message  could  be 
recovered.  And  it  is,  therefore,  law  in  most  jurisdictions 
that  for  the  wrongful  transmission  of  a  cipher  message 


C)  4'  la.  458- 

(••)  44  N.  Y.  263. 

(')  Allen  Tel.  Cas.  5 ;  9  Western  L.  Jour.  283. 
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consequential  damages  cannot  be  recovered.(*)  In  the  lead- 
ing case  in  this  country  a  telegram  was  sent  in  cipher  by 
the  plaintiff  to  his  agents,  directing  them  to  buy  a  certain 
amount  of  stock.  The  telegram  was  delayed,  and  the 
price  rose.  It  was  held  that  he  could  only  recover  nominal 
damages.  The  defendant  not  knowing  what  was  in  the 
telegram,  no  damages  could  be  said  to  have  been  in  the 
contemplation  of  the  parties.  To  have  held  the  company 
liable,  its  agent  should  have  known  the  contents,  and  the 
fact  and  extent  of  the  plaintiff's  liability  to  loss  in  case  of 
mistake.^  In  Mackay  v.  W.  U.  Tel.  Co.C^)  it  was  held 
by  the  Supreme  Court  of  Nevada  that  the  measure  of 
damages  for  breach  of  the  contract  to  deliver  a  cipher 
dispatch  was  the  money  paid  for  its  transmission.  The 
ground  of  the  decision  was  that  such  were  the  only 
damages  in  the  contemplation  of  the  parties.  In  Sanders 
V.  Stuart,('^)  Lord  Coleridge,  C.  J.,  said  : 

"  The  plaintiffs  in  this  case  were  merchants  in  this  country  ; 
the  defendant  a  person  who  made  his  living  by  collecting  mes- 
sages and  delivering  them  by  telegraph  to,  amongst  other  places, 
America.  He  received  from  the  plaintiffs  for  transmission  to 
New  York  a  message,  in  words  by  themselves,  entirely  unintelli- 
gible, but  which  could  be  understood  by  the  plaintiffs'  corre- 
spondent in  New  York  as  giving  a  large  order  for  certain  goods, 
on  which  the  plaintiffs,  if  the  order  had  been  confirmed,  would 
have  earned  a  considerable  commission.  The  defendant,  through 
admitted  negligence,  did  not  transmit  the  message,  and  the 
plaintiffs  admittedly  lost  thereby  considerable  profits  which 
they  would  otherwise  have  made  by  the  transaction. 

"The  action  was  for  negligence  in  not  transmitting  the  mes- 
sage ;  the  verdict  was  for  the  plaintiffs,  and  the  question  arises 
as  to  the  due  measure  of  damages.     The  plaintiffs  seek  to  retain 


(»)  Western  U.  T.  Co.  v.  Martin,  9  Bradw.  587;  Cannon  v.  Western  U. 
T.  Co.  100  N.  C.  300  ;  Daniel  v.  Western  U.  T.  Co.,  61  Tex.  452. 
(^)  Candee  v.  Western  U.  T.  Co.,  34  Wis.  471. 
i!;)  16  Nev.  222. 
(0  I  C.  P.  D.  326. 


688  ACTIONS  AGAINST  TELEGRAPH  COMPANIES.       §  89O. 

the  verdict  for  a  sum  intended  to  represent  the  loss  of  profit 
above  mentioned.  The  defendant  insists  that  such  damages 
are  not  within  the  rule  laid  down  in  Hadley  v.  Baxendale,('') 
and  ever  since  approved  of  and  acted  on,  and  that  in  this 
case  there  is  nothing  to  warrant  a  verdict  for  damages  more  than 
nominal.  Upon  the  facts  of  this  case  we  think  that  the  rule  in 
Hadley  v.  Baxendale  applies,  and  that  the  damages  recoverable 
are  nominal  only.  It  is  not  necessary  to  decide,  and  we  do  not 
give  any  opinion  how  the  case  might  be  if  the  message,  instead 
of  being  in  language  utterly  unintelligible,  had  been  conveyed  in 
plain  and  intelligible  words.  It  was  conveyed  in  terms  which, 
as  far  as  the  defendant  was  concerned,  were  simple  nonsense. 
For  this  reason,  the  second  portion  of  Baron  Alderson's  rule 
clearly  applies.  No  such  damage  as  above  mentioned  could 
be  '  reasonably  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract  as  the  prob- 
able result  of  the  breach  of  it,'  for  the  simple  reason  that  the 
defendant,  at  least,  did  not  know  what  his  contract  was  about, 
nor  what,  nor  whether  any,  damage  would  follow  from  the 
breach  of  it.  And  for  the  same  reason,  viz.  :  the  total  ignorance 
of  the  defendant  as  to  the  subject-matter  of  the  contract  (an  igno- 
rance known  to,  and,  indeed,  intentionally  procured  by  the  plain- 
tiffs), the  first  portion  of  the  rule  applies  also  ;  for  there  are  no 
damages  more  than  nominal  which  can  '  fairly  and  reasonably  be 
considered  as  arising  naturally,  /.  e.,  according  to  the  usual 
course  of  things,  from  the  breach  '  of  such  a  contract  as  this.  No 
rule  as  to  damages  which  is  to  be  found  in  any  of  the  cases,  or 
in  the  books  of  Mr.  Sedgwick  and  Mr.  Mayne,  will  avail  the 
plaintiffs  in  this  case  ;  and  the  cases  cited  to  us  from  the  Ameri- 
can courts  in  which  the  liabilities  of  common  carriers  have  been 
imposed  on  telegraph  companies  in  America,  even  if  correct 
with  regard  to  telegraph  companies,  have  no  application  to  a  case 
where  the  defendant  is  not  a  telegraph  com.pany,  but  a  collector 
of  messages  to  be  transmitted  by  such  a  company,  and  the 
negligence  complained  of  is  his  negligence  and  not  the  negligence 
of  a  company.  We  think,  therefore,  that  the  rule  should  be 
absolute  to  reduce  the  damages  to  a  nominal  sum."C') 

C)  9  Ex.  341. 

('■)  In  Western  U.  Tel.  Co.  v.  Fontaine,  58  Ga.  433,  it  was  held  that  plain- 
tiff could  recover,  lor  failure  to  deliver  the  following  message  :  ''  Exercise  your 
own  discretion  as  regards  covering  December  contract,"  damages  sustained 
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§  891.  Authorities  extending  liability — Direct  loss. — There 
are,  however,  a  good  many  courts  which  hold  telegraph 
companies  to  strict  accountability  for  the  results  of  their 
negligence,  whether  or  not  the  result  was  known  by  the 
company  to  be  probable.  These  courts  do  not,  as  sug- 
gested in  the  earlier  cases,  reach  this  decision  by  holding 
the  company  to  the  liability  of  a  common  carrier;  on  the 
contrary,  the  difference  is  insisted  upon.  The  argument 
generally  adopted  is  that  the  mere  use  of  the  telegraph 
shows  the  message  to  be  important,  and  loss  more  than 
likely  to  result  from  mistake  or  delay,  and  that  the  com- 
pany, accepting  the  message  to  transmit  under  such  cir- 
cumstances, has  no  ground  of  complaint  if  it  is  held  liable 
to  compensate  for  such  consequences  at  least  as  might 
have  been  foreseen  if  the  message  had  been  understood, 
if  not  for  all  consequences  which  were  proximate.  In 
Western  U.  T.  Co.  v.  Blanchard  (''')  the  message  was 
"cover  200  Sept.  loo  Aug."  The  message  was  trans- 
mitted "  200  Aug."  It  was  held  that  the  consequent  loss 
could  be  compensated,  the  court  saying,  "There  was  at 
least  ( nough  known  to  show  it  was  a  commercial  message 
of  value  attached  to  the  message,  and  that  is  sufficient." 
This  case  stretches  the  ordinary  rule  of  damages  within 
the  contemplation  of  the  parties  to  its  utmost  limits.  It 
was  shown  that  the  message  was  intelligible  in  the  cotton 
trade.(^)      To   the    telegraph    company   the   diff"erence 

in  sale  of  his  cotton.  There  was  no  discussion  of  the  measure  of  damages, 
the  case  turning-  on  the  question  of  liability,  and  it  being  held  that  defendant 
was  not  a  common  carrier,  but  ordinary  bailee  for  hire.  From  the  very 
inadequate  report  of  the  charge  to  the  jury  in  the  case  of  Booz  v.  W.  U.  Tel. 
Co.,  7  Abb.  N.  C.  161,  it  would  seem  to  fall  in  that  class  of  cases  in  which 
relief  is  denied  on  account  of  the  unintelligible  character  of  the  message.  A 
charge  to  the  same  effect  was  given  in  Behm  v.  W.  U.  T.  Co.,  8  Biss.  131. 

(")  68  Ga.  299,  310. 

(^)  In  several  cases,  in  order  to  allow  a  recovery,  the  courts  seem  to  have 
imputed  to  the  company  a  knowledge  of  technical  terms,  which  a  telegraph 
Vol.  II.— 44 
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between  such  a  message  and  a  cipher  dispatch  must  be 
very  slight.  And  such  is  the  view  which  the  court  now 
seems  to  take  of  the  case.('')  In  accordance  with  this 
doctrine,  it  has  been  held  in  a  number  of  later  cases  that 
substantial  damages  may  be  recovered  for  negligence  in 
transmitting  a  cipher  message.('')  In  Western  U.  T.  Co. 
V.  Hyer(")  McWhorter,  C.  J.,  said  : 

"The  larger  part  of  all  messages  sent  are  of  a  commercial  or 
business  nature  which  suggest  value  ;  the  requirements  of 
friendship  or  pleasure  can  await  other  means  of  less  celerity  and 
less  expense.  If  this  be  true,  why  should  the  law  assume  that 
as  a  rule  all  messages  sent  over  it  are  unimportant,  and  that  an 
important  one  is  an  exception,  of  which  the  operator  is  to  be  in- 
formed ?  .  .  .  .  The  common  carrier  charges  different  rates  of 
freight  for  different  articles  according  to  their  bulk  and  value 
and  their  respective  risks  of  transportation,  and  provides  differ- 
ent methods  for  the  transportation  of  each.  It  is  not  shown 
here  that  the  defendant  company  had  any  scale  of  prices  which 
were  higher  or  lower  as  the  importance  of  the  dispatch  was 
great  or  small.  It  cannot  be  said,  then,  that  for  this  reason  the 
operator  should  be  informed  of  its  importance,  when  it  made  no 
difference  in  the  charge  of  transmission.  It  is  not  shown  that  if 
its  importance  had  been  disclosed  to  the  operator  that  he  was 
required  by  the  rules  of  the  company  to  send  the  message  out 
of  the  order  in  which  it  came  to  the  office,  with  reference  to 
other  messages  awaiting  transmission,  that  he  was  to  use  any 
extra  degree  of  skill,  any  different  method  or  agency  for  sending 


company,  as  such,  can  hardly  have.  Why  should  it  be  charged  with  a 
knowledge  of  the  nature  of  "  Lepines,"  or  the  difference  between  salt  in  sacks 
and  salt  in  casks?  To  say  that  the  rule  of  the  contemplation  of  the  parties 
ap|)lies  to  such  a  case,  is  often  to  assume  as  a  fact  something  which  has  no 
existence. 

(»)  West.  U.  Tel.  Co.  V.  Fatman,  73  Ga.  285. 

('•)  Daughtery  v.  American  U.  T.  Co.,  75  Ala.  168;  Western  U.  T.  Co.  v. 
Hycr,  22  P'la.  637  ;  Western  U.  T.  Co.  v.  Fatman,  73  Ga.  285  ;  Pinckney 
V.  Western  U.  T.  Co.,  19  S.  C.  71,  74  {semble) ;  Western  U.  T.  Co.  %'.  Weit- 
ing,  I  Tex.  App.  Civ.  801.  In  California  it  seems  to  be  assumed  that  such  is 
the  law.     Hart  v.  Western  U.  T.  Co.,  66  Cal.  579. 

(•9  22  Fla.  637,  645. 
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it,  from  the  time,  the  skill  used,  the  agencies  employed,  or  the 
compensation  demanded,  for  sending  an  unimportant  dispatch, 
or  that  it  would  aid  the  operator  in  its  transmission.  For  what 
reason,  then,  could  he  demand  information  that  was  in  no 
way  whatever  to  affect  his  manner  of  action  or  impose  on  him 
any  additional  obligation  ?  It  could  only  operate  on  him  persua- 
sively to  perform  a  duty  for  which  he  had  been  paid  the  price 
he  demanded,  which  in  consideration  thereof  he  had  agreed  to 
perform,  and  which  the  law  in  consideration  of  his  promise  and 
the  reception  of  the  consideration  therefor  had  already  enjoined 
on  him." 

In  Daughteiy  v.  Am.  Un.  Tel.  Co.,('')  an  action  of  as- 
sumpsit for  non-delivery  of  a  cipher  message,  it  was  held 
by  the  Supreme  Court  of  Alabama,  on  a  full  considera- 
tion of  the  authorities,  that  the  defendant's  ignorance  of 
the  contents  of  the  dispatch  was  no  excuse,  and  that  the 
plaintiff  was  entitled  to  recover  as  damages  the  whole 
profit  he  would  have  made  on  a  sale  ordered  by  it.  The 
principal  ground  of  the  decision  seems  to  be  that 
substantial  damages  were  the  natural  result  of  such  a 
breach  of  contract;  that  the  second  branch  of  the  rule  in 
Hadley  v.  Baxendale,  if  it  was  intended  to  restrict  the 
first,  and  to  mean  that  such  damages  are  only  natural  as 
are  in  contemplation  of  the  parties,  was  misleading  and 
erroneous,  and  that  at  any  rate  it  could  not  be  applied  to 
transactions  in  which  the  same  measure  of  diligence  is 
required,  without  regard  to  the  quantum  of  interest  to 
be  affected  by  it.(^)  In  Virginia  the  court,  partly  by  in- 
terpretation of  a  statute  making  it  imperative  on  a  tele- 
graph company  to  transmit  promptly  any  message  offered 
it,   and  partly,   it  would  appear,  on  general   principles. 


C)  75  Ala.  168  ;  approved  and  followed  in  Western  U.  T.  Co.  v.  Way,  83 
Ala.  542. 

('•)  We  cannot  too  often  reaffirm  our  belief  that  the  result  of  all  the  best 
considered  cases  under  Hadley  v.  Baxendale  is  that  that  case  introduced  no 
new  rule  of  law. 


692     ACTIONS  AGAINST  TELEGRAPH  COMPANIES.   §  892. 

reached  the  same  conclusion. (*)     There  was  nothing  in 
the  statute  to  atfect  the  rule  of  damages.('') 

§  892.  What  is  the  direct  loss. — It  has  been  held  in 
some  cases  that  the  direct  loss  from  failure  to  transmit  a 
telegraphic  dispatch  is  the  sum  paid  to  the  company  for 
the  transmission.  But  this  cannot  be  regarded  as  the 
true  view.  The  telegraph  company  makes  a  contract 
with  the  sender  to  transmit  information  from  one  point 
to  another  ;  for  this  purpose  it  is  chartered,  and  this  it 
holds  itself  out  to  the  public  as  offering  to  do.  The 
sum  paid  for  transmission  is  the  consideration  for  this 
contract,  and  upon  the  general  principles  of  damages  in 
actions  of  contract  it  is  not  to  be  considered  in  measur- 
ing the  damages.  The  direct  loss,  as  m  all  cases  of 
breach  of  contract,  is  the  value  of  the  contract.  If  the 
contract  had  been  performed,  the  receiver  would  have 
had  the  information,  which  he  now  lacks.  The  value  of 
the  contract,  then,  is  the  value  of  the  information  trans- 
mitted. 

This  will  clearly  appear  in  a  simple  case.  Suppose  A. 
employs  B.  as  his  agent  and  sends  him  to  a  broker  to 
buy  1,000  barrels  of  oil  for  delivery  the  next  day.  B. 
through  mistake  orders  only  loo  barrels.  The  price  of 
oil  rises  before  the  time  for  delivery.  A.'s  loss  is  not  the 
remuneration  paid  to  the  agent,  but  the  value  to  A.  of 
that  part  of  the  order  which  B.  failed  to  transmit,  that 
is,  the  rise  in  value  of  goo  barrels  of  oil  between  the  time 
of  |)Lirchasc  and  the  time  of  delivery.  This  is  the  direct 
loss  of  B.'s  breach  of  contract.  A  telegraph  company 
enters  into  a  contract  of  agency  with  the  sender,  very 


( ")  Western  U.  T.  Co.  v.  Reynolds,  •]•]  Va.  173.  Tlie  point  was  noticed 
but  not  decided  in  Wisconsin,  where  a  similar  statute  is  in  force:  Cutis  v. 
Western  U.  T.  Co.,  71  Wis.  46. 

('•)  See  dissenlinj;  opinion  of  Lewis,  P.,  at  p.  192. 
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similar  to  the  contract  of  B.  with  A.  in  the  case  sup- 
posed. The  mere  fact  that  the  information  is  trans- 
mitted over  a  wire  can  make  no  difference. 

In  the  form  in  which  it  is  claimed,  the  loss  caused  by 
failure  to  transmit  a  dispatch  is  usually  consequential  ; 
but  the  information  contained  in  a  dispatch  would  seem 
to  have  an  inherent  value  which  in  most  cases  might 
easily  be  proved  ;  and  this  value  on  principle  is  the  direct 
loss  of  the  sender,  or  person  who  has  the  right  to  sue. 
It  is  not  meant  by  what  is  here  said  that  the  cases  can 
all  be  reconciled  in  accordance  with  this  view  ;  but  all 
those  in  which  the  loss  caused  by  cipher  dispatches  has 
been  allowed,  could  be  rested  upon  it.  It  has  been 
already  shown  that  a  common  carrier  is  held  bound  for 
any  direct  damages,  as  for  the  contents  of  packages 
however  valuable. ('')  It  is  only  in  the  case  of  conse- 
quential losses  that  the  rule  of  Hadley  v.  Baxendale  is 
generally  applied.  If  the  cases  holding  telegraph  com- 
panies responsible  for  cipher  dispatches  are  correctly  de- 
cided, they  might  be  rested  on  the  right  to  recover  direct 
damages,  which  would  be  more  satisfactory  than  vague 
considerations  of  public  policy,  which  are  more  proper 
for  legislative  than  for  judicial  consideration.  But  it 
must  be  said  that  these  cases  are  at  present  of  only  local 
authority,  and  opposed  to  the  general  current  of  decision. 
It  is  to  be  noted  that  the  rule  holding  telegraph  compa- 
nies liable  for  the  direct  loss  caused  by  cipher  dispatches 
would  not  make  them  insurers  or  common  carriers,  for 
that  is  a  question  of  liability,  not  of  the  measure  of  dam- 
ages. It  makes  them  liable  to  precisely  the  same  extent 
that,  according  to  general  rules,  they  would  be  liable  if 
the  message  had  been  put  in  intelligible  language. 


(")  Little  V.  Boston  &  M.  R.R.,  66  Me.  239. 
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In   Strause  v.  Western   Union  Tel.   Co.(-'')    plaintiffs, 
who  were  bankers,  had  presented  to  them  a  bill  purport- 
ing to  be  drawn  by  a  bank  at  Peru.     They  telegraphed 
the  bank  inquiring  if  the  draft  was  genuine,  in  answer 
to  which  a  dispatch  was  sent  saying  that   it  was   not. 
Through   the  carelessness  of   defendants'   messenger,  a 
forged  dispatch  was  substituted  for  this  one,  saying  that 
the  bill  was  correct,  and  on  delivery  of  this  forged  mes- 
sage, plaintiff  cashed  the  draft.     On  these  facts  it  was 
held  hy  Gresham,  J.,  that  the  defendant  was  liable  in  tort  ^Zf 
for  the  whole  amount,  and  that  it  made  no  difference    -f^^ 
that  the  plaintiffs  had  another  remedy  in  contract  on  a     y  o- 
genuine  indorsement.(^)  ^y 

§893.  Price  of  the  message — Nominal  damages. — It  ^y 
should  be  noticed,  in  connection  with  these  cipher  dis-  ^z? 
patch  cases,  that  the  right  to  recover  nominal  damages 
and  the  right  to  recover  the  price  of  the  message  are  not 
the  same.  If  the  plaintiff  is  limited  to  the  price  of  the 
message,  it  is  not  on  the  ground  that  he  is  entitled  to 
nominal  damages  ;  but  that  the  only  substantial  loss 
that  he  can  prove  is  the  money  paid  out.  He  must  al- 
ways lose  at  least  this,  in  cases  where  an  action  will  lie, 
unless  the  message  has  not  been  prepaid. 


C)  8  Biss.  104. 

Q')  In  such  a  case,  the  action  being  in  tort,  there  is  no  question  of  the  ap- 
plication of  the  rule  relating  to  damages  contemplated.  But  if  the  cause  of 
the  loss  had  been  negligence  in  transmission,  according  to  those  authorities 
which  hold  the  knowledge  by  the  company  of  the  circumstances  to  be  essen- 
tial, the  rule  might  have  been  very  different.  The  dispatch  was  that  the  bank 
had  drawn  "no  such  bill."  Suppose  by  innocent  mistake  the  word  "  no  " 
had  been  omitted,  and  the  inquiry  had  been  in  cipher,  so  that  the  company 
could  not  have  understood  the  purpoit  of  the  answer,  or  the  act  which  it  was 
calculated  to  lead  the  plaintiffs  to  do,  according  to  many  courts,  the  extent 
of  recovery  would  have  been  the  price  of  the  message.  Should  such  a  trivial 
difference  as  this  alter  the  measure  of  damages? 
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§  894.  Mental  suffering. — It  has  been  held  in  many 
cases  that  where  a  message  notifying  the  plaintiff  of  the 
death  or  severe  illness  of  a  near  relative  is  not  delivered, 
the  telegraph  company  is  liable  to  compensate  the  plain- 
tiff for  the  mental  suffering  caused  thereby.('')  So  in 
Wadsworth  v.  Western  U.  T.  Co.,('')  Caldwell,  J.,  said 
(P-  705)  : 

"To  hold  that  the  defendant  is  not  liable  in  this  case  for  the 
wrong  and  injury  done  to  the  feelings  and  affections  of  Mrs. 
Wadsworth  by  its  default,  would  be  to  disregard  the  purpose  of 
the  telegrams  altogether,  and  to  violate  that  rule  of  law  which 
authorizes  a  recovery  of  damages  appropriate  to  the  objects  of 
the  contract  broken  ;  and,  furthermore,  such  a  holding  would 
justify  the  conclusion  that  the  defendant  might,  with  impunity, 
have  refused  to  receive  and  transmit  such  messages  at  all  ;  and 
that  it  has  the  right  in  the  future  to  do  as  it  has  done  in  this 
case,  or,  at  least,  that  it  cannot  be  required  to  respond  in 
damages  for  doing  so.  To  such  a  result  we  think  no  court 
should  submit.  The  telegraph  company  is  the  servant  rather 
than  the  master  of  its  patrons.  It  is  their  prerogative  to  deter- 
mine what  messages  they  will  present,  and  so  they  are  lawful  it 
is  bound  by  law,  upon  payment  of  its  toll,  to  transmit  and  de- 
liver them  correctly  and  promptly.  It  has  no  right  to  say  what 
is  important  and  what  is  not,  what  will  be  profitable  to  the  re- 
ceiver and  what  will  not,  what  has  a  pecuniary  value  and  what 
has  not;  but  its  single  and  plain  duty  is  to  make  the  transmis- 
sion and  delivery  with  promptitude  and  accuracy.  When  that  is 
done  its  responsibility  is  ended  ;  when  it  is  omitted  through 
negligence,  the  company  must  answer  for  all  injury  resulting, 
whether  to  the  feelings  or  to  the  purse — one  or  both — subject 
alone  to  the  proviso  that  the  injury  be  the  natural  and  direct 
consequence  of  the  negligent  act." 

(")  Beasley  v.  VVestern  U.  T.  Co.,  39  Fed.  Rep,  181  ;  Reese  v.  Western  U. 
T.  Co.,  123  Ind.  294;  Chapman  v.  Western  U.  T.  Co.,  13  S  W.  Rep.  880 
(Ky.)  ;  Young  v.  Western  U.  T.  Co.,  11  S.  E.  Rep.  1044  (N.  C.)  ;  Wads- 
worth %'.  Western  U.  T.  Co.,  86  Tenn.  695  ;  So  Relle  v.  Western  U.  T.  Co., 
55  Tex.  308;  Stuart  v.  Western  U.  T.  Co.,  66  Tex.  580.  Contra,  Russell  v. 
Western  U.  T.  Co.,  3  Dak.  315 ;  West  z/.  Tel.  Co.,  39  Kas.  93. 

C)  86  Tenn.  695. 
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If,  however,  the  message  does  not  show  the  sick  per- 
son to  be  a  relative,  and  no  other  notice  of  that  fact  is 
given,  no  recovery  can  be  had  for  the  mental  suffer- 
ing. (*)  Upon  failure  to  deliver  a  message  that  a  sick 
person  is  better,  no  recovery  can  be  had  for  continued 
anxiety. (^)  No  recovery  can  be  had  for  mental  anguish 
for  failure  to  receive  money  transmitted  by  telegraph, 
without  notice  of  facts  making  it  natural  that  anguish 
would  result. (0  In  Logan  v.  W.  U.  Tel.  Co.,('')  the 
plaintiff  sued  for  non-delivery  of  a  telegram  sent  by 
him  to  his  son,  summoning  hirn  home  to  the  death- 
bed of  his  mother.  On  demurrer,  it  was  held  that  plain- 
tiff was  entitled  to  recover  at  least  nominal  damages, 
"  including  the  loss  of  the  price  of  the  telegram."  But 
nominal  damages  in  such  cases,  as  stated  above,  could 
not  include  the  price  of  the  telegram.  The  latter  always 
represents  substantial  damages,  though  under  the  most 
restricted  measure. 

§  895.  Avoidable  consequences. — The  rule  that  the  plain- 
tiff cannot  recover  for  consequential  losses  which  with 
ordinary  care  he  could  avoid  applies  in  cases  against 
telegraph  companies  as  elsewhere.  ('^)  Under  ordinary 
circumstances,  the  proper  course  for  the  sender  on  learn- 
ing that  his  message  has  not  been  forwarded,  is  to  repeat 
it.C^)    But  the  sender  may  not  know  that  it  has  not  been 


C)  McAllen  v.  Western  U.  T.  Co.,  70  Tex.  243 ;  Western  U.  T.  Co.  v. 
Brown,  71  Tex.  723. 

C")  Rovvell  V.  Western  U.  T.  Co.,  75  Tex.  26. 

{')  Western  U.  T.  Co.  v.  Simpson,  73  Tex.  422.  For  full  discussion  of  this 
subject,  see  §  45. 

C)  84  111.  468. 

(')  Daughtcry  v.  Am.  Tel.  Co.,  75  Ala.  168 ;  Dorgan  v.  The  Tel.  Co.,  I 
Am.  L.  T.  R.  N.  S.  406. 

(0  Daughtcry  v.  Am.  Tel.  Co.,  supra ;  De  Rutte  v.  N.  Y.  A.  &  B.  Tel. 
Co.,  I  Daly  547.  5^^°- 
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forwarded.  It  may  be  natural  for  him  to  act  upon  the 
supposition  that  it  has  been  sent,  but  has  failed  to  reach 
its  destination.  In  such  a  case,  if  he  is  put  to  expense, 
this  expense  will  be  his  measure  of  damages.  So  where 
plaintiff  telegraphed  to  his  attorney  at  Buffalo,  "  Hold 
my  case  till  Tuesday  or  Thursday.  Please  reply,"  and 
getting  no  reply,  after  waiting  a  day,  went  to  Buffalo,  with 
counsel  to  try  the  case,  at  an  expense  including  coun- 
sel fee  of  $310,  it  was  contended  that  he  should  have 
gone  to  defendant's  office  a  second  time  ;  but  it  was  held 
that  defendant  was  responsible  in  this  amount. ('')  In 
the  opinion  of  Daly,  C.  J.,  this  question  is  referred  to  as 
one  of  "  contributory  negligence."  But  the  rule  invoked 
by  defendant  was  clearly  that  of  avoidable  consequences, 
as  it  affected,  not  the  right  of  action,  but  the  extent  of 
recovery. 

§  896.  Exemplary  damages. — In  a  proper  case  exemplary 
damages  may  be  recovered  against  a  telegraph  company. 
Thus  when  plaintiff  was  engaged  in  Cincinnati  as  a  com- 
mercial news  agent,  furnishing  to  customers  in  that  city 
financial  and  stock  reports,  which  he  obtained  over  de- 
fendant's wires  from  New  York,  it  was  held  that  he 
might  recover  exemplary  damages  for  wilful  delay  in 
transmission  of  messages,  for  the  purpose  of  giving  prec- 
edence to  other  business  of  a  rival  agency. (^) 

§  897.  Causa  proxima. — The  rule  of  proximate  cause  is 
often  of  great  assistance  in  defining  the  liability  of  tele- 
graph companies.  To  ascertain  whether  any  damages  at 
all  can  be  recovered, — i.  e.,  whether  an  action  will  lie, — 
the  preliminary  question  must  always  be  asked  :  whether 
the  loss  complained  of  arises  from  the  act  or  omission  of 


(*)  Sprague  v.  Western  Union  Tel.  Co.,  6  Daly  200. 
(^)  Davis  V.  Western  U.  Tel.  Co.,  i  Cin.  Sup.  Ct.  100. 
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the  telegraph  company,  or  of  some  intervening  agency, 
or  cause.  Thus,  where  Bt  sent  a  dispatefe-txrpfeintiff  ask- 
ing for  $500,  which  the  company  by  mistake  changed  to 
$5,000  ;  and  B.,  on  obtaining  the  latter  sum,  embezzled 
it  and  absconded,  it  was  held  by  the  New  York  Court  of 
Appeals,  that  the  loss  was  the  result,  not  of  the  epj-ar 
in  the  transmission  of  the  dispatch,  but  of  B.'s  inde- 
pendent act.f*)  And  on  the  same  principle  in  an  action 
of  contract,  where  there  is  no  question  of  a  breach,  the 
operation  of  such  an  intervening  cause  would  reduce  the 
loss  to  a  nominal  sunLC") 


(■")  Lowery  v.  Western  U.  Tel.  Co.,  60  N.  Y.   198  ;  2  Pars.  Cont.  *  257  v. 
C)  First  Natl.  Bk.  of  Barnesville  v.  W.  U.  T.  Co.,  30  Oh.  St.  555. 
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